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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 53 and 54

[No. LS–94–009]

Standards for Grades of Slaughter
Cattle and Standards for Grades of
Carcass Beef

AGENCY: Agricultural Marketing Service
(AMS), USDA.
ACTION: Final rule, postponement of
effective date.

SUMMARY: This document postpones the
effective date of the final rule (61 FR
2891–2898) to revise the official U.S.
standards for grades of carcass beef and
the related standards for grades of
slaughter cattle from July 1, 1996, until
January 31, 1997. Upon the effective
date, the changes eliminate ‘‘B’’
maturity (approximately 30–42 months
of age) carcasses with small or slight
marbling degrees from the Choice and
Select grades and include them in the
Standard grade. This action is being
taken because carcasses with these
characteristics have been shown to be
both variable and often unacceptable in
palatability, which contributes
significantly to inconsistent palatability
of Choice and Select grade beef. The
standards for grades of slaughter cattle,
which are based on the beef carcass
grades, are revised to parallel the
changes in the beef carcass grade
standards. The extension of the effective
date is in response to several requests
asking for additional time to make
needed adjustments to management
strategies in order to respond to the
grade change.
EFFECTIVE DATE: The effective date of the
final rule is postponed from July 1,
1996, to January 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Herbert C. Abraham, Chief, Livestock
and Meat Standardization Branch,

Livestock and Seed Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, P.O. Box
96456, Washington, D.C. 20090–6456,
202/720–4486.
SUPPLEMENTARY INFORMATION: On
January 19, 1995, the Agricultural
Marketing Service (AMS), U.S.
Department of Agriculture, under
authority of the Agricultural Marketing
Act of 1946, as amended (7 U.S.C. 1621–
1627), published a proposed rule (60 FR
3982–3986) to revise the official U.S.
standards for grades of carcass beef and
the related slaughter cattle standards by
eliminating ‘‘B’’ maturity
(approximately 30–42 months of age)
carcasses with small or slight marbling
degrees from the Choice and Select
grades and including them in the
Standard grade. In consideration of the
over 400 written comments received on
the proposal, and all other available
information, the proposed rule was
adopted and a final rule was published
on January 30, 1996, (61 FR 2891–2898).
To allow the industry time to adjust its
production and marketing practices and
to market beef currently in the pipeline,
implementation was scheduled for July
1, 1996.

Since the publication of the final rule,
AMS has received several requests from
several State cattle associations, a
national packer organization, and
several members of Congress to delay
the effective date. The requests for a
delay primarily focused on the belief
that it is in the industry’s best interest
to provide a ‘‘full’’ adjustment period of
18 months prior to implementation,
which they indicated was provided for
in the AMS economic analysis. They
stated this would allow the industry to
better adjust management strategies to
conform to the new revised standards.
In the published final rule, the
Department did not conclude that an 18-
month adjustment period was necessary
prior to implementation of the changes.
The reference to an 18-month period in
the final rule was one of the periods of
time after implementation used to
calculate the economic impact of the
changes rather than a period of time for
delaying implementation. It was
concluded that during the 18-month
period following implementation, there
would be a net positive impact of $86-
million if only 25 percent of the B-
maturity carcasses were eliminated
through improved management

practices. Greater benefits would accrue
if more than 25 percent of the B-
maturity carcasses were eliminated. A 5-
month period prior to implementation
was provided so many of the cattle now
in feedlots could be marketed before the
changes became effective. Although an
18-month adjustment period was never
intended, AMS recognizes there may be
some confusion about establishment of
the implementation date, and that
implementation of the changes at a time
of large beef supplies and high grain
prices may not be in the best economic
interest of the industry. Consequently,
AMS has decided to delay
implementation of the beef grade
changes. Although the sooner that
changes in production and management
practices are implemented, the greater
the total benefits to the entire beef
industry, AMS recognizes that there are
some situations where short-term
economic losses might occur and this
additional delay should allow market
forces to adjust by the implementation
date. The delay in no way prevents
cattle producers and feeders from
adopting new management strategies at
this time to minimize the production of
B-maturity carcasses.

Therefore, the effective date of the
final rule that was published at 61 FR
2891–2898 on January 30, 1996, is
postponed until January 31, 1997.

Authority: 7 U.S.C. 1621–1627.
Dated: April 24, 1996.

Lon Hatamiya,
Administrator.
[FR Doc. 96–10712 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–02–P

Food and Consumer Service

7 CFR Parts 272 and 273

[Amendment No. 369]

RIN 0584–AC08

Food Stamp Program: Failure to
Comply with Federal, State, or Local
Welfare Assistance Program
Requirements

AGENCY: Food and Consumer Service,
USDA.
ACTION: Final rule.

SUMMARY: This action amends Food
Stamp Program regulations to prohibit
an increase in food stamp benefits when
a household’s benefit from another
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Federal, State or local means-tested
assistance program decreases as a result
of a penalty imposed on the household
for intentionally failing to comply with
a requirement of the other program. This
regulatory change is necessary to more
fully implement congressional intent
that the Food Stamp Program reinforce,
not mitigate, another program’s
penalties.
EFFECTIVE DATE: This final action is
effective May 31, 1996. State agencies
must implement no later than November
27, 1996.
FOR FURTHER INFORMATION CONTACT:
Questions regarding the rulemaking
should be addressed to Margaret Batko,
Supervisor, Eligibility and Certification
Regulation Section, Certification Policy
Branch, Program Development Division,
Food Stamp Program, Food and
Consumer Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia
22302. Ms. Batko may also be reached
by telephone at (703) 305–2496.

SUPPLEMENTARY INFORMATION:

Executive Order 12866
This rulemaking has been determined

to be significant for purposes of
Executive Order 12866, and therefore,
has been reviewed by the Office of
Management and Budget.

Executive Order 12778
This rulemaking has been reviewed

under Executive Order 12778, Civil
Justice Reform. The rule is intended to
have preemptive effect with respect to
any state or local laws, regulations or
policies that conflict with its provisions
or that would otherwise impede its full
implementation. The rule is not
intended to have retroactive effect. Prior
to any judicial challenge to the
provisions of this rule or the application
of its provisions, all applicable
administrative procedures must be
exhausted. In the Food Stamp Program
the administrative procedures are as
follows: (1) For program benefit
recipients—State administrative
procedures issued pursuant to 7 U.S.C.
2020(e)(10) and 7 CFR 273.15; (2) for
State agencies—administrative
procedures issued pursuant to 7 U.S.C.
2023 set out at 7 CFR 276.7

Executive Order 12372
The Food Stamp Program is listed in

the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule and
related Notice(s) to 7 CFR part 3105,
subpart V (48 FR 29115, June 24, 1983;
or 48 FR 54317, December 1, 1983, as
appropriate), this Program is excluded
from the scope of Executive Order

12372 which requires intergovernmental
consultation with State and local
officials.

Regulatory Flexibility Act
This rulemaking has also been

reviewed with respect to the
requirements of the Regulatory
Flexibility Act of 1980 (Pub. L. 96–354,
94 Stat. 1164, September 19, 1980).
William E. Ludwig, Administrator of the
Food and Consumer Service (FCS), has
certified that this action would not have
a significant economic impact on a
substantial number of small entities.
The changes would affect food stamp
applicants and recipients who
intentionally fail to comply with other
Federal, State or local welfare assistance
program requirements. The rulemaking
also affects State and local welfare
agencies which administer the Food
Stamp Program.

Paperwork Reduction Act
This rulemaking does not contain

additional reporting or recordkeeping
requirements subject to approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1980 (44 U.S.C. 3507).

Background
Section 164 of the Food Stamp Act

Amendments of 1982 (Pub. L. 97–253,
Title I, Subtitle E, Sept. 8, 1982)
amended Section 8 of the Food Stamp
Act of 1977 (Act) to add a new
paragraph (d) which prohibits an
increase in food stamp benefits due to
a decrease in household income
resulting from a penalty levied by a
Federal, State, or local welfare or public
assistance program for an intentional
failure to comply with the other
program’s requirements. 7 U.S.C.
2017(d). Currently, the regulations at 7
CFR 273.11(k) limit the prohibition
against increasing food stamp benefits to
situations in which a household’s
welfare or public assistance benefits
have been reduced because of agency
recoupment. If the recoupment was
precipitated by a finding of an
intentional program violation, food
stamp eligibility and benefit levels are
calculated without regard for the
amount of the reduction in assistance
due to the recoupment. On

August 8, 1995, at 60 FR 40311, we
proposed to expand the current
prohibition on increases in food stamp
benefits to include all situations in
which a decrease (reduction, suspension
or termination) in assistance income
occurs as a result of a penalty being
imposed for an intentional failure to
comply with a Federal, State, or local
welfare or public assistance program

requirement. The proposal provided
that State agencies would calculate food
stamp benefits using the benefit amount
which would have been issued by the
other program if no penalty had been
applied against that program’s benefit
amount.

Comments on the proposed
rulemaking were solicited from
interested parties for 45 days. A total of
30 comment letters were received; 26
from State and local welfare agencies,
three from legal aid groups, and one
from the general public. All letters
which specifically addressed the
provisions of the proposed rulemaking
were considered in developing the final
rule. The remaining sections of the
preamble address the significant issues
raised by commenters.

State welfare agencies generally
supported the proposed rule but had
varying degrees of concern relative to:
the lack of a definition of ‘‘intentional
failure to comply’’; what constitutes a
penalty; and the food stamp benefit
calculation procedure. The legal aid
groups opposed the provision stating
concern about the impact on the
nutritional levels of children and lack of
due process protection for the affected
households.

Who Does the Provision Apply To?
The proposed rule specified that the

expansion in the prohibition on
increases in food stamp benefits based
on a reduction in income from
assistance programs would apply to acts
of intentional noncompliance with
Federal, State, or local welfare or public
assistance programs which are means-
tested and distribute publicly funded
benefits. Historically, we have always
made a distinction between welfare or
public assistance programs and other
types of Federal, State or local programs
by categorizing welfare and public
assistance programs as ‘‘means-tested’’
programs. It has come to our attention
that there may be Federal, State or local
programs in existence which are means-
tested but are not generally considered
to be welfare or public assistance.
Therefore, it is not enough to provide
that this rule affects ‘‘means-tested’’
programs only. The final clarifies that
the provision only applies to means-test
programs governed by welfare or public
assistance laws or regulations.

One commenter asked that the final
provision be revised to require that
individuals who are receiving Social
Security Disability Insurance (SSDI)
payments because of drug addiction
and/or alcoholism and who do not
comply with Federal treatment
requirements be covered by the final
rule. Since SSDI is not means-tested
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assistance or generally considered to be
welfare or public assistance, the final
rule would not apply when a reduction
in SSDI benefits occurs for failure to
comply with a Federal treatment
program requirement. We believe it
would not be administratively
permissible to create an exception for
this particular benefit program situation
without express congressional direction.

At least one State agency and the legal
aid groups recommended that the term
‘‘intentional’’ be defined. Some of these
commenters also recommended that we
require the other Federal, State and
local agencies to use clear and
convincing evidence in making a
determination of intentional
noncompliance or that the food stamp
caseworker be required to at least take
into consideration the Food Stamp
Program’s ‘‘good cause’’ provisions prior
to taking action to prohibit an increase
in food stamp benefits.

As stated in the preamble of the
proposed rulemaking, the Food Stamp
Program will not be involved in the
determination of whether or not an
individual intentionally failed to
comply with another program’s
requirement and whether or not there
was good cause for the noncompliance.
It should be noted, however, that a State
or local worker may be responsible for
many of the other welfare or public
assistance programs. Thus, it is
conceivable that such worker may be
directly/indirectly involved in the
determination of intentional failure to
comply with another program’s
requirements. For the purpose of
determining individual food stamp
benefit levels, we intend that food
stamp workers only verify if a known
decrease in a household’s benefits under
another welfare or public assistance
program is due to a determination by
the other program of intentional failure
to comply. If the determination is not
specifically identified by the other
program as an ‘‘intentional’’ failure to
comply, the prohibition on increased
food stamp benefits would not apply.

One commenter recommended that
the word ‘‘intentional’’ be dropped from
the final rule so that it would apply to
all acts of noncompliance. Another
commenter also stated that the
prohibition on increases in food stamp
benefits should apply to any act of
noncompliance provided there are
appropriate opportunities to establish
good cause and to ensure that the
household was aware of the obligation
before sanctions were imposed. We do
not have the discretion to expand the
coverage of the prohibition to any act of
noncompliance. Section 8(d) of the Act
applies only to acts of intentional failure

to comply with another welfare or
public assistance program’s
requirements. These commenters may
be interested to know that there is
pending legislation being considered by
Congress that, if passed, would expand
the coverage of Section 8(d) to include
any act of noncompliance.

One commenter noted that penalties
for noncompliance with certain child
support enforcement provisions do not
result in actual reductions of benefits;
instead, the penalty imposed is a denial
of benefits. For example, the Aid to
Families with Dependent Children
(AFDC) program in some States requires
that an unmarried parent identify a
child’s other parent. If the applicant-
parent refuses to provide the requested
information, benefits are denied. The
commenter suggested that § 273.11(k) be
applied to these situations. In the
scenario suggested by this commenter,
household income for purposes of
determining eligibility for food stamp
benefits would be the amount of AFDC
the household would have received had
the household provided the requested
information.

We do not have the discretion to
adopt this suggestion. The language of
section 8(d) of the Act provides that
there be no increase in food stamp
benefits when benefits under another
Federal, State or local welfare or public
assistance program are decreased due to
intentional noncompliance. It is clear
from the statutory language that
Congress’ intent was to limit the
application to situations where benefits
are being received and then decreased
due to an intentional act of
noncompliance. In the suggested
situation benefits are never received so
they can not be decreased. However,
there is pending legislation under
consideration by Congress that would
make compliance with child support
enforcement requirements a condition
of eligibility for food stamp benefits.

In reviewing comments on who the
provision should apply to, it came to
our attention that in the preamble of the
August 8 proposed rule we made
reference to welfare assistance and
public assistance interchangeably. Yet
we inadvertently failed to include a
reference to public assistance in the
actual regulatory text of the proposed
rule. We are correcting this oversight in
this rulemaking. In addition, the final
rule clarifies that State agencies shall
define what constitutes a welfare
assistance program or a public
assistance program. The only
requirement for the State agency
selection of appropriate programs is that
they be means-tested and distribute
public funds.

How Should the Provision Be Applied?

Household vs. Individual

One commenter noted that AFDC
programs in certain States allow State
agencies to terminate cash assistance to
not only an individual who has failed to
comply with program requirements, but
also to other household members. This
commenter recommended that the
prohibition on increases in food stamp
benefits for deceases in other types of
assistance be limited to that part of the
welfare benefit decrease representing
the benefit share of the individual who
intentionally failed to comply, not the
entire household’s benefits. We are not
adopting this suggestion. It is clear from
the language of the Act that the
prohibition on increased food stamp
benefits required by Section 8(d) applies
to a household and not simply
individual household members. We do
not have the authority to create
regulatory distinctions in conflict with
the express language of the Act.

Family Cap

Some State agencies are implementing
welfare reform programs which include
a ‘‘family cap’’ requirement. The family
cap requirement provides that if an
individual has another child while
receiving assistance under the program,
the family will not receive an increase
in assistance for the additional child.
One commenter suggested that some
State agencies may consider the act of
having the additional child to be an
‘‘intentional failure to comply’’ with the
rules and regulations of the assistance
program. This commenter claimed that
under the terms of the August 8
proposed rule, an increase in food
stamp benefits for the additional
member would not be allowed. This
commenter suggested that we modify
the proposed rule to allow increases in
food stamp benefits in these situations
regardless of State penalties.

The commenter misinterpreted the
intent and impact of the proposed rule.
In the situation noted by the
commenter, the family’s current
assistance would not be decreased;
rather, the family would not be entitled
to increased assistance for the
additional member. The proposed rule
specifically stated that the prohibition
on increased food stamp benefits would
not apply in situations where the
household’s benefits under another
program are frozen at the current level
due to an act of intentionally failing to
comply with a requirement of that
program.
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Food Stamp Program Work Sanctions

Current rules at 7 CFR 273.7(g)(2)
provide that individuals who fail to
comply, whether intentionally or not,
with a work requirement under Title IV
of the Social Security Act or an
unemployment compensation work
requirement, where such work
requirement is comparable to a food
stamp work requirement, shall be
treated as though the individual had
failed to comply with the food stamp
requirement and the client shall be
subject to a food stamp penalty. One
commenter questioned if the August 8
proposed rule would take precedence
over 7 CFR 273.7(g)(2). It would not.
The provision at 7 CFR 273.7(g)(2)
imposes a food stamp sanction for
noncompliance with certain work
requirements. The proposed changes to
7 CFR 273.11(k) would have prevented
an increase in food stamp benefits when
a household was sanctioned by another
Federal, State or local means-tested
welfare or public assistance program for
noncompliance. We have revised the
final rule to clarify that § 273.11(k) does
not apply in cases where individuals or
households are sanctioned for
noncompliance with a food stamp work
requirement pursuant to 7 CFR
273.7(g)(2).

Administrative Problems

Some commenters claimed that they
would not be able to comply with
§ 273.11(k) in situations involving
intentional failures to comply with the
requirements for receiving
Supplemental Security Income (SSI)
benefits because SSI benefits are not
determined by the State or local welfare
agency. These commenters believe they
will not receive cooperation from SSI
offices in obtaining the necessary
information. One commenter suggested
exempting SSI from the programs
covered by § 273.11(k). Another
commenter suggested we incorporate
§ 273.11(k) a mandate that the necessary
information be included in the SDX data
base maintained by SSA.

Section 8(d) of the Act does not
provide us with the latitude to treat SSI
differently than other means-tested
welfare or public assistance programs.
Further, the statute does not give us the
latitude to require adjustments in the
SDX data base. States and localities will
have to work with all the associated
programs to share the information
necessary to comply with the
requirements of this final rule. However,
we do recognize that the other agencies
may not cooperate in providing the
necessary information, or cannot do so
due to information disclosure laws.

Therefore, we are amending the final
rule to provide that if a State agency is
unsuccessful in obtaining information
from another program necessary to
enable it to comply with this
rulemaking, the State agency will not be
held responsible for such
noncompliance.

Most commenters believed the
requirements of the August 8 proposed
rule would be too complex to
administer, would result in the need to
make costly changes to computer
systems, and would be prone to error.
Alternatives suggested by commenters
included: Allowing State agencies an
option to implement or not implement
the provision; allowing State agencies to
implement in a manner which works
best for the State—such as allowing a
State option to determine what
constitutes a penalty; or allowing a State
option to use a standard amount to be
deemed as food stamp income through
the duration of the penalty period
imposed by the other program; or
allowing a State to impose the same
penalty against food stamp benefits as
imposed against the benefits of the other
program; or allowing a State agency to
freeze the amount of the benefits under
the affected program through the
duration of the penalty.

We cannot allow a State agency to
choose not to implement § 273.11(k).
Section 8(d) of the Act clearly mandates
that there will be no increase in food
stamp benefits when a household’s
benefits under another program are
decreased due to an intentional failure
to comply with a requirement of that
program. This rulemaking expands on
the current provision to more fully
reflect congressional intent.

We also cannot adopt the suggestion
of allowing a State agency to impose the
same penalty against the food stamp
benefit as was imposed against benefits
under the program in which the
noncompliance occurred. The statute
does not provide an option to reduce,
suspend or terminate the household’s
current food stamp benefit level; the
statute only prohibits an increase in
food stamp benefits for noncompliance
with another program’s requirements.
However, pending legislation, if passed
as currently written, would provide
such flexibility to a State agency.

While we cannot adopt some of the
alternatives suggested by commenters,
some of the other alternatives
mentioned may be more feasible and
cost-effective than our proposed
procedures. In the interest of State
flexibility and our intent to eliminate
prescriptive regulations where possible,
we are revising the final provision to
allow State agencies to implement the

prohibition on food stamp benefit
increases in a manner which works best
for that State. However, to ensure that
State agencies implement the provision
within the confines of the current
statutory parameters, we are revising
proposed § 273.11(k) to include the
following minimum requirements:

1. State agencies shall apply
§ 273.11(k) to prevent increases a
household’s food stamp benefits when
benefits under another Federal, State or
local means-tested welfare or public
assistance program are decreased
(reduced, terminated, or suspended) due
to a determination by the other program
of an act of intentional failure to comply
with a requirement of such program.
Section 273.11(k) does not apply with
regard to cases of noncompliance which
meet the requirements of 7 CFR
273.7(g)(2). If the State agency is not
successful in obtaining the necessary
cooperation from the other program to
enable it to comply with the
requirements of § 273.11(k), the State
agency shall not be held responsible for
noncompliance so long as the State
agency has made a good faith effort to
obtain the information.

2. State agencies shall not reduce,
suspend or terminate a household’s
current food stamp benefit level when
the household’s benefits under another
means-tested welfare or public
assistance program have been decreased
due to an intentional failure to comply
with a requirement of that program,
except as provided at 7 CFR 273.7(g)(2).

3. State agencies must adjust food
stamp benefits when eligible members
are added to the food stamp household
regardless of whether or not the
household is prohibited from receiving
benefits for the member under another
Federal, State or local means-tested
welfare or public assistance program.

4. Changes in household
circumstances which are not related to
a penalty imposed by another Federal,
State or local means-tested welfare or
public assistance program shall not be
affected by this provision.

Cases of Recoupment and Reduction
One commenter noted that the

proposed rule implied that it only
applied in situations where overissued
benefits received due to intentional
noncompliance with a program
requirement are being recouped or a
reduction in benefits is being applied as
a fiscal penalty for intentional
noncompliance. This commenter
questioned how food stamp benefits
would be calculated in situations in
which a household is subject to both a
recoupment and a reduction for the
same act of intentional noncompliance.
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As stated earlier, the final rule will
allow State agencies to implement the
provision in a manner which works best
for that State agency. Thus, State
agencies would establish their own
procedures to address this situation.

Notice to Clients
The legal aid groups that commented

believed that households affected by
application of § 273.11(k) should receive
a food stamp notice from State agencies
explaining why their food stamp
benefits are not going up, and informing
them that they are entitled to a hearing
on the issue of whether their program
violation was intentional.

Current regulations at 7 CFR 273.13
require State agencies to provide
households with timely and adequate
notice when reducing or terminating
food stamp allotments. Section
273.11(k) does not result in a reduction,
termination, or suspension of a
household’s current food stamp benefit
amount. Thus, State agencies are not
obligated to provide a notice of adverse
action or adequate notice. However, the
State agency may provide such a notice
at its option.

Additionally, a household would not
be entitled to a separate and distinct
food stamp fair hearing on the issue of
intent. The determination of intentional
failure must be made by the other
program for the food stamp prohibition
to take affect. A separate and distinct
food stamp fair hearing to appeal
another program’s determination of
intent would place the Food Stamp
Program in a position of second
guessing another program’s
determination. Of course, a State or
local worker who deals with multiple
welfare or public assistance programs
may be directly or indirectly involved in
the initial determination of intent or
client appeal of such determinations.

Several commenters raised concerns
about how to calculate the food stamp
benefit in situations where the person’s
benefits from another program are
suspended or terminated due to an
intentional failure to comply, especially
in cases of long periods of suspension
or indefinite termination of benefits.
The commenters were particularly
concerned about cases for which
benefits are terminated indefinitely and
the recipient never reapplies for those
program benefits again. They felt that it
would be virtually impossible to track
such cases. One commenter suggested
exempting such cases from the
provision. Another commenter
recommended placing a time limit on
the prohibition on increased food stamp
benefits in § 273.11(k) for such cases.
Still another commenter recommended

limiting the application of § 273.11(k) to
the time it takes to repay the
overpayment or to the time the recipient
begins to cooperate, whichever is less.

Section 8(d) of the Act clearly states
that the prohibition against increasing
food stamp benefits shall apply for the
duration of the penalty imposed by the
welfare or public assistance program.
Therefore, we do not have the discretion
to allow State agencies to place time
restrictions on the application of
§ 273.11(k). Moreover, we do not agree
that cases with long penalties should be
exempt from the prohibition. Generally,
the more serious the act of intentional
noncompliance, the more serious the
fiscal penalty and/or the longer the
penalty period. To do as the commenter
has asked would result in the more
serious cases of intentional
noncompliance receiving an increase in
food stamp benefits, while persons still
receiving benefits even though reduced
for a much lesser degree of intentional
noncompliance could not receive an
increase in food stamp benefits.

Implementation
The proposed rule provided that State

agencies would be required to
implement the rule when final on the
first day of the first month beginning
120 days after publication of the final
rulemaking. The 120-day time period
between publication and required
implementation was proposed to
provide State agencies with sufficient
lead time to reprogram or train
employees before implementing the new
Program requirement. It has come to our
attention that some State agencies may
be able to implement sooner and would
like to do so while other State agencies
believe the lead time is too short. We
agree that State agencies should have
the flexibility to either implement soon
after publication or to have more lead
time. Accordingly, this final rule
provides that State agencies must
implement § 273.11(k) ‘‘no later than’’
210 days from the date of publication in
the Federal Register.

In addition, one commenter asked if
we intend that § 273.11(k) apply to
pending cases of intentional failure to
comply with another program’s
requirements. The final rule also
clarifies that § 273.11(k) only affects
those cases where a pertinent decrease
in the household’s benefits from another
program occurs on or after the effective
date of this final rulemaking.

Some State agencies commented that
their computer systems are designed to
automatically update food stamp
benefits when public assistance benefits
change. Until their computers can be
reprogrammed, the State agencies would

have to manually bypass this automatic
update process which will increase
administrative burden and result in
errors. These commenters suggested that
variances in food stamp allotments due
to this regulation be excluded from the
quality control error determination. In
accordance with Section 16(c)(3) of the
Act, variances resulting from
implementation of a new rule change
are excluded from error analysis for 120
days from the required implementation
date of the rule change. Some State
agencies may implement earlier than the
required implementation date, in such
cases the 120-day count begins on the
actual date of implementation by the
State agency. We do not have the
discretion to exclude variances for a
longer period of time. State agencies
which plan to implement earlier than
the required date are reminded to follow
the procedures at 7 CFR
275.12(d)(2)(vii)(A).

List of Subjects

7 CFR Part 272

Alaska, Civil rights, Food stamps,
Grant programs—social programs,
Reporting and recordkeeping
requirements.

7 CFR Part 273

Administrative practice and
procedures, Aliens, Claims, Food
stamps, Grant programs—social
programs, Penalties, Reporting and
recordkeeping requirements, Social
security, Students.

Accordingly, 7 CFR Parts 272 and 273
are amended as follows:

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

1. The authority citation of Parts 272
and 273 continues to read as follows:

Authority: 7 U.S.C. 2011–2032.

2. In § 272.1, a new paragraph (g)(145)
is added to read as follows:

§ 272.1 General terms and conditions.

* * * * *
(g) Implementation. * * *
(145) Amendment No. 369. The

provisions of Amendment No. 369 are
effective May 31, 1996. State agencies
must implement no later than November
27, 1996. The provisions of this
amendment are applicable for
determinations of intentional failure to
comply made on or after the effective
date of the amendment.
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PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

§ 273.9 [Amended]
3. In § 273.9, the second sentence of

paragraph (b)(5)(i) is amended by
removing the words ‘‘for purposes of
recouping from a household an
overpayment which resulted from the
household’s intentional failure to
comply with the other program’s
requirements’’.

4. In § 273.11, paragraph (k) is revised
to read as follows:

§ 273.11 Action on households with
special circumstances.

* * * * *
(k) Failure to comply with another

assistance program’s requirements. A
State agency shall not increase food
stamp benefits when a household’s
benefits received under another means-
tested Federal, State or local welfare or
public assistance program, which is
governed by welfare or public assistance
laws or regulations and which
distributes public funds, have been
decreased (reduced, suspended or
terminated) due to an intentional failure
to comply with a requirement of the
program that imposed the benefit
decrease. This provision does not apply
in the case of individuals or households
subject to a food stamp work sanction
imposed pursuant to 7 CFR 273.7(g)(2).
State agency procedures shall adhere to
the following minimum conditions:

(1) This provision must be applied to
all applicable cases. If a State agency is
not successful in obtaining the
necessary cooperation from another
Federal, State or local means-tested
welfare or public assistance program to
enable it to comply with the
requirements of this provision, the State
agency shall not be held responsible for
noncompliance as long as the State
agency has made a good faith effort to
obtain the information.

(2) A State agency shall not reduce,
suspend or terminate a household’s
current food stamp allotment amount
when the household’s benefits under
another applicable assistance program
have been decreased due to an
intentional failure to comply with a
requirement of that program.

(3) A State agency must adjust food
stamp benefits when eligible members
are added to the food stamp household
regardless of whether or not the
household is prohibited from receiving
benefits for the additional member
under another Federal, State or local
welfare or public assistance means-
tested program.

(4) Changes in household
circumstances which are not related to

a penalty imposed by another Federal,
State or local welfare or public
assistance means-tested program shall
not be affected by this provision.

Dated: April 23, 1996.
Ellen Haas,
Under Secretary for Food, Nutrition, and
Consumer Services.
[FR Doc. 96–10786 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–U

Agricultural Marketing Service

7 CFR Parts 916 and 917

[Docket No. FV95–916–5FR]

Nectarines and Peaches Grown in
California; Relaxation of Quality
Requirements for Fresh Nectarines
and Peaches

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule relaxes, for the
1996 season only, the quality
requirements for California nectarines
and peaches. This rule establishes a
‘‘CA Utility’’ quality requirement, based
on minimum quality standards
established under the California
Agricultural Code, with a limitation on
the amount of fruit meeting U.S. No. 1
or higher grade requirements that may
be contained in the utility pack. This
final rule also requires that containers of
nectarines and peaches meeting the ‘‘CA
Utility’’ quality requirement be clearly
marked ‘‘CA Utility.’’ This final rule
will allow more nectarines and peaches
into fresh market channels, and is
designed to benefit growers and
consumers.
EFFECTIVE DATE: This final rule becomes
effective May 2, 1996.
FOR FURTHER INFORMATION CONTACT:
Kenneth Johnson, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, Room
2523–S, Washington, DC 20090–6456;
telephone: (202) 720–2861; or Terry
Vawter, Marketing Specialist, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California, 93721; telephone: (209) 487–
5901.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Marketing Order Nos.
916 and 917 [7 CFR Parts 916 and 917]
regulating the handling of nectarines
and peaches grown in California,
respectively, hereinafter referred to as

the orders. The orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended [7
U.S.C. 601–674], hereinafter referred to
as the Act.

The Department of Agriculture
(Department) is issuing this final rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This final rule is not
intended to have retroactive effect. This
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities. The
purpose of the RFA is to fit regulatory
actions to the scale of business subject
to such actions in order that small
businesses will not be unduly or
disproportionately burdened. Marketing
orders issued pursuant to the Act, and
rules issued thereunder, are unique in
that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
statutes have small entity orientation
and compatibility.

There are about 300 California
nectarine and peach handlers subject to
regulation under the orders covering
nectarines and peaches grown in
California, and about 1,800 producers of
these fruits in California. Small
agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
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receipts are less than $5,000,000. A
majority of these handlers and
producers may be classified as small
entities.

This final rule establishes, for the
1996 season only, a ‘‘CA Utility’’ quality
requirement and a container marking
requirement for shipments of ‘‘CA
Utility’’ fruit.

Minimum grade requirements for
fresh nectarines and peaches grown in
California are in effect under § 916.356
and § 917.459, respectively. This rule
amends §§ 916.356 and 917.459 by
revising paragraph (a)(1) under each
section to permit shipments of fruit
meeting ‘‘CA Utility’’ quality
requirements. ‘‘CA Utility’’ quality
requirements are the same as the
requirements set forth in the California
Agricultural Code for nectarines and
peaches with the exception that not
more than 30 percent of the fruit in a
container may meet or exceed the
requirements of the U.S. No. 1 Grade
Standard. ‘‘CA Utility’’ fruit must be
inspected by the Federal or Federal-
State Inspection Service and certified as
meeting the ‘‘CA Utility’’ quality
requirements. ‘‘CA Utility’’ fruit are
subject to assessment, maturity, size and
all other requirements of the orders.

This rule also amends §§ 916.350 and
917.442 by adding a paragraph to each
section to specify that each package or
container of nectarines and peaches
shipped, meeting the requirements of
the newly established ‘‘CA Utility’’
quality, must be conspicuously marked
with the words ‘‘CA Utility’’ on a visible
display panel.

Shipments of California nectarines
and peaches are subject to minimum
grade, size, and maturity requirements
under the provisions of Marketing
Orders 916 (section 916.356) during the
period April 1 through October 31 each
year and 917 (section 917.459) during
the period April 1 through November 23
each year. Currently, nectarine
shipments are required to meet the
requirements of U.S. No. 1 Grade,
except less scarring is permitted than
under the U.S. No. 1 Grade, and the
tolerance for fruit that is not well
formed is greater than the U.S. No. 1
Grade. Different minimum size
requirements are in effect for different
groupings of nectarine varieties.

Peach shipments are currently
required to meet the requirements of
U.S. No. 1 Grade, except there is an
additional tolerance for fruit damage
caused by open sutures. Also, different
minimum size requirements are in effect
for different groupings of peach
varieties.

Both the nectarine and peach
regulations allow the shipment of fruit

one size smaller than the specified
minimum if the fruit meets higher
maturity requirements. Both nectarine
and peach shipments are also subject to
container, pack, and container marking
requirements.

Prior to the 1995 shipping season, the
Nectarine Administrative and Peach
Commodity Committees (Committees),
the agencies responsible for local
administration of the orders, considered
recommending a change in the nectarine
and peach regulations to allow a utility
grade for these fruits. (Utility grade is a
lower quality fruit than U.S. No. 1.)
During the 1995 season, changes were
made to allow the shipment of a utility
grade for California plums, which are
regulated under a State program. The
plum utility grade was based on
California Agricultural Code
requirements. The Committees voted
not to recommend a utility grade for
nectarines and peaches for the 1995
season. The Committees did, however,
hire Dr. Dennis Nef, California State
University, Fresno, to conduct a
research project to study the potential
impact of a utility grade for nectarines
and peaches. The Committees also
believed that industry experience with
the plum utility grade would be helpful
in making future recommendations for
appropriate quality requirements for
nectarines and peaches. The report
prepared by Dr. Nef was presented to
the Nectarine and Peach Grade and Size
Subcommittees in October 1995. The
report found that about 22 percent of the
peaches sampled in packinghouse cull
bins in 1995 would have met California
Agricultural Code requirements. Of the
nectarines sampled from packinghouse
culls in that year, about 6 percent would
have met California Agricultural Code
requirements, and an additional 14
percent failed marketing order quality
requirements but met U.S. No. 1 Grade
requirements (as indicated previously,
the nectarine requirements under the
order permit less fruit scarring than
allowed under the U.S. No. 1 Grade).
The report pointed out that these
findings were based on a season which
was marked by unusual crop and
weather conditions. After reviewing the
report, the nectarine and peach
subcommittees voted not to recommend
to the full Committees that a utility
grade be implemented in 1996 for
nectarines and peaches, citing the
unusual weather conditions that
resulted in below normal crop
production. They believed that Dr. Nef’s
research project should be continued for
another year to allow for the collection
of data based on a more typical season.

On November 29, 1995, the
Department wrote to the Committees,

recommending that a utility grade be
adopted for nectarines and peaches for
the 1996 season beginning April 1,
1996. The Committees met on December
6–7, 1995, to discuss possible
implementation of a utility grade for
nectarines and peaches for the 1996
season. Committee members and others
in attendance at the meetings expressed
views in opposition to and in support of
implementing a utility grade.

Commentors in opposition to a utility
grade for nectarines and peaches stated
that the 1995 season was not a normal
season for plums, nectarines, or peaches
and should not be used as a basis for
recommending a utility grade. They also
said that the tree fruit industry is facing
competition in both domestic and in
foreign markets. One commentor stated
that utility grade fruit would damage the
reputation of California-produced tree
fruit and another stated that poor
quality California plums had been
shipped to Hong Kong during the 1995
season, and that these plums had
damaged the overall reputation of
California plums. One commentor stated
that allowing a utility grade would
result in inspections of fruit which
would only serve to verify that the fruit
in the container is poor quality. Others
stated that lower quality fruit is not
wasted and may be used for cattle feed.
Another stated that the results of the
recent grower referendum indicated
support for the continuation of the
program and the continuation of current
quality standards.

One commentor in support of a utility
grade for nectarines stated that the
implementation of a utility grade for
plums in 1995 resulted in a $10 million
increase in plum grower revenue.
Commentors noted that less than 10
percent of the plum pack was utility
grade. One commentor stated that while
less than one percent of his
organization’s plum pack was utility
grade, this lower grade should be
available for use by nectarine and peach
handlers if a market exists. Others
commented that the Department had
recommended a utility grade for
nectarines and peaches for one year
only—1996.

Committee members and others who
commented at the December 1995
Committee meetings indicated that a
niche market may exist for utility grade
fruit and that the opportunity should be
made available to market lower quality
fruit to meet demand. Reducing quality
requirements would allow more fruit to
be marketed. The lower quality fruit
would be made available at lower
prices, which would especially benefit
lower income consumers.
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Data on recent production of
California nectarines and peaches in
relation to season average producer
prices appear to indicate that lesser
quality fruit could be marketed
successfully without interfering with
sales of higher quality fruit. The limited
additional quantity expected to be made
available would be expected to have a
minimal effect on consumer purchases
and season average producer prices for
California nectarines and peaches. Sales
of lesser quality fruit to a niche market
could increase producer revenue and
promote consumer satisfaction.

The implementation of utility quality
requirements for the 1996 season would
authorize fruit meeting these
requirements to be shipped to market
and would provide information on
consumer and retailer acceptance of
such fruit. This information could then
be used to supplement information
collected by Dr. Nef and assist the
Committees in developing appropriate
quality requirements for the 1997
season.

Based on the foregoing, the
Department proposed that a utility grade
for nectarines and peaches be
implemented on a temporary basis for
the 1996 season. The Department
proposed, for purposes of this
regulation, to define ‘‘CTFA Utility’’ to
mean fruit which meets the
requirements of the U.S. No. 2 Grade
defined in the United States Standards
for Grades of Nectarines (7 CFR 51.3145
through 51.3160) and the United States
Standards for Grades of Peaches (7 CFR
51.1210 through 51.1223), except that
misshapened fruit and fruit with serious
damage due to scarring would be
permitted.

In order to prevent confusion in the
marketplace and to clearly differentiate
shipments of ‘‘CTFA Utility’’ fruit from
better quality fruit, the Department
proposed requiring containers of ‘‘CTFA
Utility’’ fruit to be conspicuously
marked with the words ‘‘CTFA Utility’’.
In addition, it was proposed that
shipments of such fruit continue to be
required to meet the same container,
pack, and container marking
requirements in effect for shipments of
higher quality fruit.

A proposed rule concerning this
action was published in the March 4,
1996, Federal Register (61 FR 8225),
with a 30-day comment period ending
on April 3, 1996. Nine comments were
received. Jonathan Field, Manager of the
California Tree Fruit Agreement, and
John Tos, Chairman of the Peach
Commodity Committee, submitted
comments on behalf of the Committees,
recommending modifications to the
proposed rule as published. Six other

commentors supported the
establishment of a utility quality
requirement, but did not fully agree
with the Committees’ comments: Harry
Snyder, Consumers Union of U.S., Inc;
Joe Caram, nectarine grower, Reedley,
California; Steven Booz, Reedley,
California; Richard Mittry, tree fruit
grower, Sultana, California; Dan
Gerawan, tree fruit grower-shipper,
Reedley, California; and Craig
Rasmussen, a grower and packer of
California tree fruit, Reedley, California.

One comment received from Leroy
Giannini, a grower-handler of California
tree fruit, Dinuba, California, opposes
the establishment of utility quality
requirements. Mr. Giannini states that
California nectarines and peaches have
grown in production over the last 30
years from 1 million cartons annually to
almost 20 million cartons. He attributed
this growth to the industry’s quality
assurance program. Mr. Giannini states
further that during the 1995 season,
‘‘Utility’’ grade plums were marked up
at retail, but neither grower nor
consumer interests were well served.
Mr. Giannini believes that the goal of
providing lower cost plums to
consumers through implementation of
the ‘‘Utility’’ grade failed to materialize.

Comments supporting modification of
the proposed rule addressed revisions in
four areas: Whether the utility quality
requirements should be based on the
U.S. Standards for Grades; whether
there should be a limit on the amount
of U.S. No. 1 grade fruit in the utility
pack; where utility quality fruit should
be permitted to be marketed; and how
utility quality fruit should be labeled.

The Basis for Utility Quality
Requirements

As previously indicated, the
Department proposed defining utility
quality in terms of a modified U.S. No.
2 grade. In Messrs. Field and Tos’s
comments, they state that the
Committees support basing nectarine
and peach utility quality requirements
on the minimum quality standards
established in the California
Agricultural Code. The Committees
believe the quality requirements for
California nectarines and peaches
should be consistent with the minimum
requirements in place for the California
plum utility grade, which are based on
the California Agricultural Code.

In addition to providing consistency
within the California tree fruit industry,
the Committees believe that basing the
utility quality requirements on the
California Agricultural Code will result
in lower inspection costs. Mr. Field
provided a letter from Mr. John Wiley,
Branch Chief, Shipping Point

Inspection, California Department of
Food and Agriculture, which stated that
requiring inspectors to review product
for a quality requirement which is not
a part of their normal procedures would
increase the cost of inspection, thereby
increasing program costs, particularly to
small growers. Mr. Wiley stated further
that, having a proposed quality
requirement of U.S. No. 2 with different
tolerances for peaches and nectarines,
would increase the time required for
training and supervision as well as
increase the potential for confusion by
inspectors and the difficulty of
differentiating between the various
grades.

Mr. Gerawan supported using the
California Agricultural Code as a basis
for utility quality requirements. The
remaining commentors did not state
specifically whether they supported this
proposed modification or not. The
Department believes that the
Committees’ and Mr. Gerawan’s
arguments have merit. Also, defining
the utility quality requirements in terms
of the California Agricultural Code
should not result in any less fruit being
made available to fresh markets. For
these reasons, the Committees’ and Mr.
Gerawan’s proposed revision is adopted.

Limitation of U.S. No. 1 Grade Fruit in
Utility Packs

The Committees support limiting the
amount of U.S. No. 1 grade fruit that can
be included in a utility pack.
Specifically, they support a limit of 15
percent in any container. Mr. Field, in
his comment, states that a utility quality
requirement must be clearly distinct
from a U.S. No. 1 grade. Failure to
provide a clear distinction could cause
confusion in the marketplace and would
not meet the goal of providing low-cost
fruit to low-income consumers. Mr.
Field contends that the Department
failed to address this issue in its
proposal which to allow for a U.S. No.
2 grade, with a 100 percent tolerance for
misshapen and seriously scarred fruit;
and that such action would, in effect, do
away with regulatory grades in place for
California nectarines and peaches. Mr.
Field states that containers could be
marked as utility without regard to the
amount of U.S. No. 1 therein. Fruit
could be packed at 80–85 percent U.S.
No. 1 and fail marketing order
requirements, but rather than be
repacked, it could be marked utility and
marketed. This would cause confusion
in the marketplace since the fruit would
not be adequately distinguished from
U.S. No. 1 grade fruit. By the same
token, a container of nectarines or
peaches could have 0 percent U.S. No.
1 or 100 percent U.S. No. 1 product
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inside, but could be marked utility for
whatever reason the shipper determined
appropriate. According to Mr. Field, this
clearly demonstrates why the
Committees believe it is necessary to
establish a maximum tolerance of 15
percent for U.S. No. 1 grade fruit in
containers marketed as utility grade
fruit.

In the comments received in support
of the proposed rule, five commentors
stated that the Department should not
set a 15 percent tolerance on U.S. No.
1 grade fruit in containers marked
utility. These commentors contend that
it would be too difficult and costly for
packers to meet a 15 percent tolerance
because some containers would not
meet the utility quality requirements
because they would have too much
‘‘good fruit’’ in the box. These
commentors could see no reasonable
justification for limiting the amount of
good quality fruit in a utility pack.

Mr. Rasmussen offered a compromise.
He believes that there should be a limit
on the amount of U.S. No. 1 grade fruit
in the utility pack to ensure a distinct
difference between the packs, but states
the 15 percent limit supported by the
Committees was overly restrictive. He
supports a limit of 30 percent. This limit
has proved workable for the California
plum industry’s use of a utility grade
standard.

The Department finds that Mr.
Rasmussen’s suggested revision is
reasonable. Thus, this rule provides that
the amount of fruit in a container of
utility quality fruit that meets or
exceeds the requirements of a U.S. No.
1 grade cannot exceed 30 percent.

Where Utility Quality Fruit May Be
Shipped

The Committees, through Mr. Field,
also comment that on an experimental
basis, utility quality fruit should be
limited to the domestic markets. Mr.
Field opines that under sections 916.54
and 917.43 of the orders, special
purpose shipments can be made for
research purposes for special markets.
Mr. Field believes that this authority
allows restricting utility grade
shipments, which would enable the
nectarine and peach industries to
continue studying the utility quality
requirements, the availability of lower
quality fruit to lower income
consumers, and the benefits of making
the lower quality product available. Mr.
Field believes limiting shipments of
utility quality fruit to the domestic
market would allow for these studies to
progress and would allay the fears of the
industries that low quality fruit in
export markets is to the long term
detriment of the industries.

Five commentors state that there is no
rationale for restricting the sale of utility
quality California nectarines and
peaches to Mexico, where there is
believed to be strong market demand for
the product. One commentor—Mr.
Rasmussen—did not state a position on
this subject.

The Committees did not provide
sufficient evidence that the adoption of
the CA Utility requirement for the 1996
season only would result in any damage
to export markets. Thus, the
Committees’ proposal is denied.

Labeling Requirements for Utility
Quality Fruit

The Committees, through Mr. Field,
comment that the name of the proposed
quality requirement, ‘‘CTFA Utility’’
should be known instead as ‘‘USDA
Utility’’. The Committees believe that
since the Department initially proposed
the utility quality requirements, such
quality requirements should be called
‘‘USDA Utility.’’ It is the consensus of
the Committees that the California
quality image could be diluted by using
‘‘California’’ or ‘‘CTFA’’ to describe the
lower quality product.

Mr. Field also states that containers of
utility quality California nectarines and
peaches should meet all size, marking,
and standard container requirements,
with the additional requirement that the
marking of ‘‘USDA Utility’’ should be a
minimum height of 3⁄4 inches and on the
visible display panel of the box. (The
proposed rule did not specify where
such marking should appear.) As
provided in the proposed rule,
consumer bags or packages are also
required to be to be marked. Requiring
the marking to be on a visible display
panel and on consumer packages will
enable consumers and retailers to
identify the fruit as utility quality when
it is palletized or on display at the retail
level.

Mr. Rasmussen is the only other
commentor who expresses an opinion
on this issue. He states that the utility
quality peaches and nectarines should
be known as ‘‘CA Utility.’’ This is
comparable to the designation used for
California plums, and having the same
nomenclature for peaches and
nectarines would be advantageous from
the standpoint of maintaining
uniformity among the three
commodities and creating less
confusion in the marketplace.

The Department finds that Mr.
Rasmussen’s position has merit and is
therefore adopted. Further, the
Committees’ proposal to require the
marking on a visible display panel also
has merit and is incorporated in this
final rule.

The intent of this rule is to establish
a minimum quality requirement for
California nectarines and peaches to
allow more fruit into fresh market
channels, ensure customer satisfaction
and improve returns to producers.
Moreover, as previously stated,
information gathered as a result of
allowing shipments of ‘‘CA Utility’’
quality fruit, for the 1996 season, can be
used to help determine appropriate
quality requirements for California
nectarines and peaches for the 1997
season.

This rule reflects the Department’s
appraisal of the need to revise the
quality and container marking
requirements for California nectarines
and peaches. The Department believes
that this rule will have a beneficial
impact on producers, handlers, and
consumers of California nectarines and
peaches.

Based on available information, the
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committees, the
comments received, and other available
information, it is hereby found that this
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because this rule should
apply to as many shipments of
California nectarines and peaches as
possible. The shipping seasons for both
California nectarines and peaches began
on April 1, 1996. Further, handlers are
aware of this rule, which was
recommended in a proposed rule in
early March and discussed in public
meetings of the Committees. Also, this
rule provides an additional alternative
for handlers of California nectarines and
peaches, and no additional time is
needed for those handlers to comply
with the relaxed quality requirements.
Finally, a 30-day comment period was
provided for in the proposed rule, and
all comments have been considered in
developing this final rule.

List of Subjects

7 CFR Part 916

Marketing agreements, Nectarines,
Reporting and recordkeeping
requirements.
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7 CFR Part 917
Marketing agreements, Peaches, Pears,

Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR Parts 916 and 917 are
amended as follows:

1. The authority citation for 7 CFR
Parts 916 and 917 continues to read as
follows:

Authority: 7 U.S.C. 601–674.

PART 916—NECTARINES GROWN IN
CALIFORNIA

2. Section 916.350 is amended by
adding a new paragraph (d) to read as
follows:

§ 916.350 California Nectarine Container
and Pack Regulation.

* * * * *
(d) During the period April 1 through

October 31, 1996, each container or
package when packed with nectarines
meeting CA Utility requirements, shall
bear the words ‘‘CA Utility’’, along with
all other required container markings, in
letters of 3⁄4 inch minimum height on
the visible display panel. Consumer
bags or packages must also be clearly
marked on the bag or package as ‘‘CA
Utility’’ along with other required
markings.

3. Section 916.356 is amended by
revising paragraph (a)(1) to read as
follows:

§ 916.356 California Nectarine Grade and
Size Regulation.

(a) * * *
(1) Any lot or package or container of

any variety of nectarines unless such
nectarines meet the requirements of U.S.
No. 1 grade: Provided, that nectarines 2
inches in diameter or smaller, shall not
have fairly light colored, fairly smooth
scars which exceed an aggregate area of
a circle 3⁄8 inch in diameter, and
nectarines larger than 2 inches in
diameter shall not have fairly light
colored, fairly smooth scars which
exceed an aggregate area of a circle 1⁄2
inch in diameter: Provided further, That
an additional tolerance of 25 percent
shall be permitted for fruit that is not
well formed but not badly misshapen.
Provided further, That during the period
April 1 through October 31, 1996, any
handler may handle nectarines if such
nectarines meet ‘‘CA Utility’’ quality
requirements. The term ‘‘CA Utility’’
means that not more than 30 percent of
the nectarines in any container meet or
exceed the requirements of the U.S. No.
1 grade and that such nectarines are
mature and are:

(i) Free from insect injury which has
penetrated or damaged the flesh; split

pits which cause an unhealed crack or
one or more well healed cracks which,
either singly or in the aggregate, are
more than 3⁄8 inch in length; mold,
brown rot, and decay which has affected
the edible portion; and

(ii) Free from serious damage due to
skin breaks, cuts, growth cracks, bruises,
or other causes.

(iii) Tolerances. Not more than 10
percent, by count, of the nectarines in
any one container may be below the
requirements which are prescribed by
this subparagraph, including not more
than 5 percent, by count, for any one
defect, except split pits. An additional
tolerance of 10 percent, by count, of the
nectarines in any one container or bulk
lot may contain nectarines affected with
split pits. This means a total tolerance
of 20 percent is allowed for all defects,
including split pits, but not to exceed 15
percent for split pits alone.
* * * * *

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

3. Section 917.442 is amended by
adding a new paragraph (d) to read as
follows:

§ 917.442 California Peach Container and
Pack Regulation.

* * * * *
(d) During the period April 1 through

November 23, 1996, each container or
package when packed with peaches
meeting CA Utility requirements, shall
bear the words ‘‘CA Utility’’, along with
all other required container markings, in
letters of 3⁄4 inch minimum height on
the visible display panel. Consumer
bags or packages must also be clearly
marked on the bag or package as ‘‘CA
Utility’’ along with other required
markings.

4. Section 917.459 is amended by
revising paragraph (a)(1) to read as
follows:

§ 917.459 California Peach Grade and Size
Regulation.

(a) * * *
(1) Any lot or package or container of

any variety of peaches unless such
peaches meet the requirements of U.S.
No. 1 grade: Provided, that an additional
25 percent tolerance shall be permitted
for fruit with open sutures which are
damaged, but not seriously damaged.
Provided, That during the period April
1 through November 23, 1996, any
handler may handle peaches if such
peaches meet ‘‘CA Utility’’ quality
requirements. The term ‘‘CA Utility’’
means that not more than 30 percent of
the peaches in any container meet or
exceed the requirements of the U.S. No.

1 grade and that such peaches are
mature and are:

(i) Free from insect injury which has
penetrated or damaged the flesh; split
pits which cause an unhealed crack or
one or more healed cracks which, either
singly or in the aggregate, are more than
1⁄2 inch in length; and mold, brown rot,
and decay; and

(ii) Free from serious damage due to
cuts, skin breaks, growth cracks, bruises,
scab, rust, blight, disease, hail or other
causes. Damage to any peach is serious
when it causes a waste of 10 percent or
more, by volume, of the individual
peach.

(iii) Tolerances. Not more than 10
percent, by count, of the peaches in any
container may be below the
requirements prescribed by this
subparagraph. Not more than one-half of
this tolerance shall be allowed for any
one cause. Individual containers in any
lot may contain not more than 1 1⁄2
times the tolerances specified if the
percentage of defects of the entire lot
averages within the tolerances.
* * * * *

Dated: April 25, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96–10758 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–02–P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Parts 205 and 323

[Docket No. OST–96–1269]

RIN 2105–AC46

Aircraft Accident Liability Insurance;
Terminations, Suspensions, and
Reductions of Service

AGENCY: Office of the Secretary,
Department of Transportation.
ACTION: Final rule.

SUMMARY: The Department is amending
its regulations on aircraft accident
liability insurance and on terminations,
suspensions, and reductions of essential
air service, to remove or update obsolete
provisions and organizational and
statutory references.
EFFECTIVE DATE: The rule shall become
effective on May 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Carol A. Woods, Air Carrier Fitness
Division, X–56, Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590, (202) 366–
9721.
SUPPLEMENTARY INFORMATION: In his
Regulatory Reinvention Initiative
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Memorandum of March 4, 1995,
President Clinton directed Federal
agencies to conduct a page-by-page
review of all of their regulations and to
‘‘eliminate or revise those that are
outdated or otherwise in need of
reform.’’ In response to that directive,
the Department has undertaken a review
of its aviation economic regulations as
contained in 14 CFR Chapter II. This
rule is one result of those efforts.
Subsequent rulemakings will address
other regulations.

In this rulemaking, parts 205 and 323
are being amended to remove or update
obsolete provisions and organizational
references, and to replace references to
the Federal Aviation Act with references
to Subtitle VII of Title 49 of the United
States Code (Transportation).

Executive Order 12866 (Regulatory
Planning and Review)

The Department has analyzed the
economic and other effects of the
amendments and has determined that
they are not ‘‘significant’’ within the
meaning of Executive Order 12866. The
amendment will not have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. It will not
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency, and it
will not materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof. Nor
does it raise any novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866. The
rule is considered ‘‘nonsignificant’’
under Executive Order 12688 and was
not reviewed by the Office of
Management and Budget.

DOT Regulatory Policies and
Procedures

The amendments are not significant
under the Department’s Regulatory
Policies and Procedures, dated February
26, 1979, because they do not involve
important Departmental policies; rather,
they are being made solely for the
purposes of eliminating obsolete
requirements, correcting out-of-date
references, and enhancing the
organization of the regulations used by
the Department to administer its
aviation economic regulatory functions.
The Department has also determined
that issuance of this rule will have no
economic impact.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, the Department has
evaluated the effects of this action on
small entities. For purposes of its
aviation economic regulations,
Departmental policy categorizes air
carriers operating small aircraft (60 seats
or less or 18,000 pounds maximum
payload or less) as small entities for
purposes of the Regulatory Flexibility
Act. Based upon this evaluation, the
Department certifies that the
amendment would not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12612 (Federalism)

These amendments have been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612. The Department
has determined that the amendments do
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. The
amendments will not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

National Environmental Policy Act

The Department has also analyzed the
amendments for the purpose of the
National Environmental Policy Act. The
amendments will not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

There are no reporting or
recordkeeping requirements associated
with the amendments.

Notice and Opportunity for Public
Comment Unnecessary

Under the Administrative Procedure
Act (5 U.S.C. 553), the Department
determines that notice and an
opportunity for public comment are
impracticable, unnecessary, and
contrary to the public interest. The
amendments made in this document are
ministerial, removing obsolete and
redundant material or making minor
technical and terminology changes.
These changes will have no substantive
impact, and the Department would not
anticipate receiving meaningful
comments on them. Comment is
therefore unnecessary, and it would be
contrary to the public interest to delay
unnecessarily this effort to eliminate or
revise outdated rules.

Lists of Subjects

14 CFR Part 205
Air carriers, Insurance, Reporting and

recordkeeping requirements.

14 CFR Part 323
Administrative practice and

procedure, Air carriers, Reporting and
recordkeeping requirements.

Final Rule
For the reasons set out in the

preamble, Title 14, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 205—[AMENDED]

1. The authority citation for part 205
is revised to read as follows:

Authority: 49 U.S.C. Chapters 401, 411,
413, 417.

§ 205.1 [Amended]
2. In § 205.1, remove the punctuation

and word ‘‘, overseas,’’.

§ 205.4 [Amended]
3. In § 205.4(c), remove the words

‘‘222 West Seventh Street, Box 27’’ and
add, in their place, the words ‘‘801 B
Street, Suite 506’’; remove the number
‘‘99513’’ and add, in its place, the
number ‘‘99501–3657’’.

PART 323—[AMENDED]

4. The authority citation for part 323
is revised to read as follows:

Authority: 49 U.S.C. Chapters 401, 411,
417.

§§ 323.1, 323.3, 323.4, 323.9 [Amended]
5. In §§ 323.1, 323.3(a)(2), (a)(4)

introductory text, (a)(5), (c)(1), (c)(2),
(c)(3) introductory text, 323.4(a)(5)
introductory text, (a)(5)(ii), 323.9(b)(4),
(b)(6), and (c), remove the words
‘‘essential air transportation’’ and add,
in their place, the words ‘‘essential air
service’’.

§§ 323.1, 323.5 [Amended]
6. In §§ 323.1 and 323.5(a)(1), remove

the words ‘‘section 419 of the Act’’ and
add, in their place, the words ‘‘49 U.S.C.
41731–41742’’.

7. In § 323.2, the definitions Act,
Eligible point, and Essential air
transportation are removed, the
definition Certificated carrier is revised,
and the definitions Eligible place,
Essential air service, FAA, and Statute
are added in alphabetical order, to read
as follows:

§ 323.2 Definitions.

* * * * *
Certificated carrier means a direct air

carrier holding authority to provide air
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transportation granted by the
Department of Transportation (‘‘DOT’’)
or the former Civil Aeronautics Board
(‘‘CAB’’) in the form of a certificate of
public convenience and necessity under
section 41102 of the Title 49 of the
United States Code (Transportation)
(‘‘the Statute’’) or an all-cargo air
transportation certificate to perform all-
cargo air transportation under section
41103 of the Statute.

Eligible place means a place in the
United States that—

(1) Was an eligible point under
section 419 of the Federal Aviation Act
of 1958 as in effect before October 1,
1988;

(2) Received scheduled air
transportation at any time between
January 1, 1990, and November 4, 1990;
and

(3) Is not listed in Department of
Transportation Orders 89–9–37 and 89–
12–52 as a place ineligible for
compensation under Subchapter II of
Chapter 417 of the Statute. (For
availability of Department of
Transportation Orders, see 49 CFR part
7, subpart E and appendix A.)

Essential air service is that air
transportation which the Department
has found to be essential under
Subchapter II of Chapter 417 of the
Statute.

FAA means the Federal Aviation
Administration, U.S. Department of
Transportation.
* * * * *

Statute means Subtitle VII of Title 49
of the United States Code
(Transportation).
* * * * *

§ 323.3 [Amended]
8. In § 323.3(a)(5), remove the words

‘‘section 419(a)(2) or section 419(b)(4) of
the Act’’ and add, in their place, the
words ‘‘section 41731 or section 41733
of the Statute’’.

§§ 323.3, 323.4 [Amended]
9. In §§ 323.3(a)(2), (a)(3), (a)(4)

introductory text, (a)(4)(iii), (a)(5), (c)(1),
(c)(2), (c)(3) introductory text, (c)(3)(iii),
and 323.4(a)(5) introductory text,
remove the words ‘‘CAB or’’.

§§ 323.3, 323.7 [Amended]
10. In §§ 323.3(a)(1), (a)(3), (a)(5), (d),

and 323.7(a)(1), remove the word
‘‘points’’ and add, in its place, the word
‘‘places’’.

§§ 323.3, 323.4, 323.5, 323.7, 323.9, 323.13,
323.14 [Amended]

11. In §§ 323.3(a)(1), (a)(2), (a)(3),
(a)(4) introductory text, (a)(5), (c)(1),
(c)(2), (c)(3) introductory text, (d),
323.4(a)(5)(i), (a)(5)(ii), (a)(6), 323.5(a)(1)

and (a)(2), 323.7(a)(1), 323.9(a), (b)(3),
(b)(4), 323.13(b)(1), 323.14(a) and (c),
remove the word ‘‘point’’ wherever it
occurs and add, in its place, the word
‘‘place’’.

§ 323.6 [Amended]
11a. In § 323.6(b), remove the word

‘‘point(s)’’ and add, in its place, the
word ‘‘place(s)’’.

§ 323.9 [Amended]
11b. In § 323.9(c), remove the word

‘‘point’s’’ and add, in its place, the word
‘‘place’s’’.

§ 323.7 [Amended]
12. In § 323.7(a)(1), remove the words

‘‘section 401’’ wherever they occur, and
add, in their place, the words ‘‘section
41102’’.

13. Section 323.8 is revised to read as
follows:

§ 323.8 Exemptions.
Carriers are exempted from

paragraphs (a)(1), (a)(3), and (a)(5) of
§ 323.3 to the extent that those
provisions require them to file a notice
when terminating or suspending the
domestic leg of an international flight
(fill-up service).

§§ 323.14, 323.15 [Amended]
14. In §§ 323.14(d) and 323.15(b),

remove the words ‘‘Office of Essential
Air Service’’ and add, in their place, the
words ‘‘Office of Aviation Analysis’’.

Issued in Washington, DC, on this 15th day
of April, 1996.
Charles A. Hunnicutt,
Assistant Secretary for Aviation and
International Affairs.
[FR Doc. 96–10741 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–62–P

14 CFR Part 385

[Docket No. OST–96–1268]

RIN 2105–AC38

Staff Assignments and Review of
Action Under Assignments

AGENCY: Office of the Secretary,
Department of Transportation.
ACTION: Final rule.

SUMMARY: The Department is amending
its regulations on staff assignments and
review of action under assignments to
remove or update obsolete provisions
and organizational references, and
reorder the sequence of assignments in
a more logical manner and to more
closely reflect the Department’s staff
organization.
EFFECTIVE DATE: The rule shall become
effective on May 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Carol A. Woods, Air Carrier Fitness
Division, X–56, Department of
Transportation, 400 Seventh Street,
S.W., Washington, DC 20590, (202) 366–
9721.
SUPPLEMENTARY INFORMATION: In his
Regulatory Reinvention Initiative
Memorandum of March 4, 1995,
President Clinton directed Federal
agencies to conduct a page-by-page
review of all of their regulations and
to ‘‘eliminate or revise those that are
outdated or otherwise in need of
reform.’’ In response to that directive,
the Department has undertaken a review
of its aviation economic regulations as
contained in 14 CFR Chapter II. This
rule is one result of those efforts.
Subsequent rulemakings will address
other regulations.

In this rulemaking part 385 is being
amended to remove or update obsolete
provisions and organizational
references, to replace references to the
Federal Aviation Act with references to
Subtitle VII of Title 49 of the United
States Code (Transportation), and to
reorder and renumber the assignments
in a more logical manner and to more
closely reflect the Department’s staff
organization.

Current § 385.13—Authority of the
Director, Office of International
Aviation, and § 385.14—Authority of
the Director, Office of Aviation Analysis
(new § 385.12), are being revised to
eliminate authorities no longer used, to
extend the authority for routine
procedural decisions to additional cases
(e.g., to add authority to dismiss
certificate applications for lack of
prosecution, to request applicants to
provide additional information, to
authorize the refund of filing fees due to
the withdrawal or dismissal of an
application at an early stage without the
issuance of the requested authority), and
to reorganize and renumber the
authorities in a more logical sequence.

Current § 385.27—Authority of the
Director, Office of Aviation Information
Management, Research and Special
Programs Administration (new
§ 385.19), and § 385.28—Authority of
the Director, Office of Administrative
Operations (new § 385.21), are being
amended to reflect changes in functions
and names of organizations. In addition,
newly designated § 385.21(b) is being
removed since the delegation of
authority for this function is now
contained in 49 CFR 89.5—Collection of
Claims Owed the United States.

Current § 385.30, which contains the
authority assigned to the Director, Office
of Community and Consumer Affairs, is
being removed as unnecessary. As part
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of a staff reorganization, the functions of
that office became part of the Office of
the General Counsel.

Executive Order 12866 (Regulatory
Planning and Review)

The Department has analyzed the
economic and other effects of the
amendments and has determined that
they are not ‘‘significant’’ within the
meaning of Executive Order 12866. The
amendment will not have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities. It will not
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency, and it
will not materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof. Nor
does it raise any novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866. The
rule is considered ‘‘nonsignificant’’
under Executive Order 12866 and was
not reviewed by the Office of
Management and Budget.

DOT Regulatory Policies and
Procedures

The amendments are not significant
under the Department’s Regulatory
Policies and Procedures, dated February
26, 1979, because they do not involve
important Departmental policies; rather,
they are being made solely for the
purposes of eliminating obsolete
requirements, correcting out-of-date
references, and enhancing the
organization of the regulations used by
the Department to administer its
aviation economic regulatory functions.
The Department has also determined
that issuance of this rule will have no
economic impact.

Regulatory Flexibility Act
In accordance with the Regulatory

Flexibility Act, the Department has
evaluated the effects of this action on
small entities. For purposes of its
aviation economic regulations,
Departmental policy categorizes air
carriers operating small aircraft (60 seats
or less or 18,000 pounds maximum
payload or less) as small entities for
purposes of the Regulatory Flexibility
Act. Based upon this evaluation, the
Department certifies that the
amendment would not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12612 (Federalism)

These amendments have been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612. The Department
has determined that the amendments do
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. The
amendments will not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

National Environmental Policy Act

The Department has also analyzed the
amendments for the purpose of the
National Environmental Policy Act. The
amendments will not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

There are no reporting or
recordkeeping requirements associated
with the amendments.

Notice and Opportunity for Public
Comment Unnecessary

Under the Administrative Procedure
Act (5 U.S.C. 553), the Department
determines that notice and an
opportunity for public comment are
unnecessary and contrary to the public
interest. The amendments made in this
document are ministerial, removing
obsolete and redundant material or
making minor technical and
terminology changes. These changes
will have no substantive impact, and the
Department would not anticipate
receiving meaningful comments on
them. Comment is therefore
unnecessary, and it would be contrary
to the public interest to delay
unnecessarily this effort to eliminate or
revise outdated rules.

Lists of Subjects in 14 CFR Part 385

Authority delegations (government
agencies), Organization and functions
(government agencies).

Final Rule

For the reasons set out in the
preamble, Title 14, Chapter II of the
Code of Federal Regulations is amended
as follows:

PART 385—[AMENDED]

1. The authority citation for part 385
is revised to read as follows:

Authority: 49 U.S.C. Subtitle I, Chapters
401, 411, 413, 415, 417.

2. In § 385.1, remove the first two
definitions, Act and Board.

3. In § 385.1, definition of Reviewing
Official, remove the words ‘‘the
Assistant Secretary for Governmental
Affairs, the Assistant Secretary for
Administration,’’.

4. In § 385.1, definition of Staff
action, remove the words ‘‘Title IV or X
of the Act’’ and add, in their place, the
words ‘‘Subparts I, II and IV of Subtitle
VII of Title 49 of the United States Code
(Transportation)’’.

5. In § 385.1, add a new definition in
alphabetical order to read as follows:

§ 385.1 Definitions.

* * * * *
Statute means Subtitle VII of Title 49

of the United States Code
(Transportation).

§ 385.2 [Amended]
6. In § 385.2, remove the words

‘‘section 204 of the Federal Aviation
Act’’ and add, in their place, the words
‘‘section 40113 of the Statute’’; remove
the words ‘‘Titles IV and X of the Act’’
and add, in their place, the words
‘‘Subparts I, II, and IV of the Statute’’.

§§ 385.3, 385.4, 385.13, 385.19, 385.28,
385.54 [Amended]

7. The authority citations at the end
of §§ 385.3, 385.4, 385.13, 385.19,
385.28, and 385.54 are removed.

§ 385.14 [Redesignated as § 385.12]
8. Section 385.14 is redesignated as

§ 385.12 and is revised to read as
follows:

§ 385.12 Authority of the Director, Office of
Aviation Analysis.

The Director, Office of Aviation
Analysis, has authority:

(a) With respect to applications filed
under section 41102 to engage in
interstate or foreign scheduled or
charter air transportation, section 41103
to engage in all-cargo air transportation,
or section 41738 to engage in certain
commuter air transportation:

(1) To issue an order stating the
Department’s intention to process the
application through show-cause
procedures or other expedited
procedures, where that course of action
is clear under current policy and
precedent.

(2) To issue an order to show cause
proposing to grant such application in
those cases where no objections to the
application have been filed, and where
the Department has already found the
applicant to be fit, willing and able to
provide service of the same basic scope
and character.

(3) To issue an order, subject to any
Presidential review required under
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section 41307 of the Statute, making
final an order to show cause issued
under paragraph (a)(2) of this section,
where no objections to the order to
show cause have been filed.

(4) To issue an order dismissing an
application:

(i) When dismissal is requested or
consented to by the applicant;

(ii) For lack of prosecution; or
(iii) When the application has become

moot.
(5) To review Air Carrier Certificates

and Operations Specifications issued by
the Federal Aviation Administration to
carriers that have been granted
certificate or commuter air carrier
authority, and information concerning
those carriers’ fitness to operate under
that authority that emerged following
the issuance of orders establishing their
fitness, and—

(i) To amend orders issuing the
certificate or commuter air carrier
authority to advance the effective dates
of the authority if the review is
satisfactory;

(ii) To stay the effectiveness of such
orders for up to 30 days if the review is
unsatisfactory;

(iii) To lift the stay of effectiveness
imposed under paragraph (a)(5)(ii) of
this section when the unsatisfactory
conditions that required issuance of the
stay have been resolved; or

(iv) To issue notices announcing the
effective date of the certificate or
commuter air carrier authority.

(b) To approve or deny applications of
air carriers:

(1) For exemptions from section
41102 or 41103 of the Statute, and from
orders issued thereunder, and from
applicable regulations under this
chapter where the course of action is
clear under current policy or precedent.

(2) For waivers of the Department’s
filing fee requirements under part 389 of
this chapter, in accordance with current
policy or precedent.

(3) For relief under section 40109 of
the Statute to hold out, arrange, and
coordinate the operation of air
ambulance flights as indirect air carriers
in accordance with established
precedent.

(c) To waive the deadlines in
§ 377.10(c) of this chapter for filing
applications for the renewal of
temporary authorizations when, in the
Director’s judgment, the public interest
would be served. The provisions of
§ 377.10(d) of this chapter shall apply in
the same manner as to a timely filed
application.

(d) With respect to air carrier names:
(1) To register names and trade names

of certificated and commuter air carriers
pursuant to part 215 of this chapter.

(2) To reissue certificates issued
under sections 41102 or 41103 of the
Statute when revisions thereof are
necessitated by a change in the name of
a carrier, provided that no issue of
substance concerning the operating
authority of the carrier is involved.

(e) To approve, deny, or cancel
registrations filed with the Department
by air taxi operators and commuter air
carriers pursuant to part 298 of this
chapter.

(f) With respect to Canadian charter
air taxi operations:

(1) To approve applications for
registration, or require that a registrant
submit additional information, or reject
an application for registration for failure
to comply with part 294 of this chapter.

(2) To cancel, revoke, or suspend the
registration of any Canadian charter air
taxi operator using small aircraft
registered under part 294 of this chapter
that:

(i) Filed with the Department a
written notice that it is discontinuing
operations;

(ii) No longer is designated by its
home government to operate the
services contemplated by its
registration;

(iii) Holds a foreign air carrier permit
under section 41302 to operate large
aircraft charters between the United
States and Canada;

(iv) Fails to keep its filed certificate of
insurance current;

(v) No longer is substantially owned
or effectively controlled by persons who
are:

(A) Citizens of Canada;
(B) The Government of Canada; or
(C) A combination of both; or
(vi) No longer holds current effective

Operations Specifications issued by the
FAA.

(3) To grant or deny requests for a
waiver of part 294 of this chapter, where
grant or denial of the request is in
accordance with current policy or
precedent.

(g) To approve certificates of
insurance filed with the Department on
behalf of U.S. and foreign air carriers in
accordance with the provisions of part
205 of this chapter.

(h) With respect to foreign air freight
forwarders:

(1) To approve applications for
registration, or require that a registrant
submit additional information, or reject
an application for registration for failure
to comply with part 297 of this chapter.

(2) To cancel the registration of any
foreign air freight forwarder or foreign
cooperative shippers association that
files a written notice with the
Department indicating the
discontinuance of common carrier
activities.

(3) To exempt the registrant from the
requirement contained in § 297.20 of
this chapter that substantial ownership
and effective control reside in citizens
of the country that the applicant claims
as its country of citizenship, where the
course of action is clear under current
precedent or policies.

(i) With respect to charter operations:
(1) To grant or deny requests for

waiver of parts 207, 208, 212, 372, and
380 of this chapter, where grant or
denial of the request is in accordance
with established precedent.

(2) To approve or disapprove direct
air carrier escrow agreements filed
pursuant to parts 207, 208, and 212 of
this chapter.

(3) To reject or accept Public Charter
prospectuses filed under part 380 of this
chapter.

(4) With respect to the procedures for
the registration of foreign charter
operators under subpart F of part 380 of
this chapter:

(i) To approve applications for
registration, or require that a registrant
submit additional information, or reject
an application for registration for failure
to comply with part 380 of this chapter.

(ii) To notify the applicant that its
application will require further analysis
or procedures, or is being referred to the
Assistant Secretary for Aviation and
International Affairs for formal action.

(iii) To cancel the registration of a
foreign charter operator if it files a
written notice with the Department that
it is discontinuing its charter operations.

(iv) To waive provisions of subpart F
of part 380 of this chapter.

(j) With respect to mail rates:
(1) To issue show-cause orders

proposing to make modifications of a
technical nature in the mail rate formula
applicable to temporary or final service
mail rate orders.

(2) To issue final orders establishing
temporary and final service mail rates:

(i) In those cases where no objection
has been filed following release of the
show-cause order, and where the rates
established are the same as those
proposed in the show-cause order; and

(ii) In those cases where it is
necessary to make modifications of a
technical nature in the rates proposed in
the show-cause order.

(3) To issue final orders amending
mail rate orders of air carriers to reflect
changes in the names of the carriers
subject to the orders.

(4) To issue a letter, in the case of air
mail contracts filed with the Department
under part 302 of this chapter against
which no complaints have been filed,
stating that the contract will not be
disapproved by the Department and
may become effective immediately.
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(k) With respect to essential air
service proceedings:

(1) To establish procedural dates.
(2) To issue orders setting interim

rates of compensation for carriers
required to provide essential air service.

(3) To issue orders approving a
carrier’s alternate service pattern if:

(i) The resulting level of service at the
eligible place would be equal to or
greater than the level of service earlier
determined to be essential for that place;

(ii) The community concerned does
not object to the carrier’s
implementation of the alternate service
pattern; and

(iii) The carrier is not receiving a
subsidy for the service or
implementation of the alternate service
pattern would not increase the carrier’s
subsidy.

(4) To issue orders adjusting the
operational and/or financial unit rates of
the payout formula for a carrier
receiving subsidy under section 41732
of the Statute where the adjustment will
not increase the total amount of
compensation that the carrier will
receive.

(5) To renew, up to five times in
succession, an order under section
41734 of the Statute to an air carrier to
continue providing essential air service
while the Department attempts to find a
replacement carrier.

(6) To request service and subsidy
proposals from carriers interested in
providing essential air service to an
eligible place that is not receiving
essential air service and for which no
appeal of its essential air service
determination is pending.

(7) To request service and subsidy
proposals from carriers interested in
providing essential air service when no
proposals were filed in response to a
previous request for proposals.

(8) To issue final orders establishing
interim or final subsidy rates under
section 41732 or final adjustments of
compensation for continued service
under section 41732 in those cases
where no objection has been filed to a
show-cause order, and where the rates
established are the same as or less than
those proposed in the approved show-
cause order.

(9) With respect to provisions for
terminations, suspensions, or reductions
of service under part 323 of this chapter:

(i) To require any person who files a
notice, objection, or answer to supply
additional information.

(ii) To require service of a notice,
objection, or answer upon any person.

(iii) To accept late-filed objections or
answers, upon motion, for good cause
shown.

(iv) To extend the time for filing
objections for answers, when the initial

notice has been filed earlier than
required under § 323.5.

9. Section 385.13 is revised to read as
follows:

§ 385.13 Authority of the Director, Office of
International Aviation.

The Director, Office of International
Aviation, has authority to:

(a) Approve or deny applications for
exemptions, where the course of action
is clear under current policy or
precedent:

(1) For air carriers, from chapter 411
of the Statute and from certificates and
orders issued under that chapter;

(2) For foreign air carriers, from
section 41301 and from permits and
related orders issued under chapter 413;

(3) For air carriers and foreign air
carriers, from chapter 415 and from
orders issued and tariffs filed under that
chapter; and

(4) From orders and applicable
regulations under this chapter.

(b) With respect to applications for
certificates of public convenience and
necessity under section 41102 and
foreign air carrier permits under section
41302:

(1) Issue an order to show cause
proposing to grant such application in
those cases where no objections to the
application have been filed, and the
applicant has already been found fit,
willing, and able by the Department to
provide service of the same basic scope
and character;

(2) Issue an order stating the
Department’s intention to process the
application through show-cause
procedures;

(3) Issue an order, subject to
Presidential review under section
41307, to make final an order to show
cause issued under the circumstances of
paragraph (b)(1) of this section, where
no objections to the show-cause order
have been filed; and

(4) Reissue certificates of public
convenience and necessity and foreign
air carrier permits when revisions are
necessitated by a change in the name of
the carrier or of points specified,
provided that no issue of substance
concerning the operating authority of a
carrier is involved.

(c) With respect to an application
under section 41102 for a certificate to
engage in foreign scheduled air
transportation, issue an order instituting
an investigation of the applicant’s
fitness and other issues related to the
application, where no person has
already filed an objection to the
application and the investigation will be
conducted by oral hearing procedures.

(d) Issue an order to show cause why
a foreign air carrier permit should not be
revoked under section 41304 when:

(1) The government of the permit
holder’s home country represents that it
does not object to revocation of the
permit; and

(2) The permit holder—
(i) Has ceased operations; or
(ii) No longer holds valid authority

from its own government to operate the
services in its permit.

(e) Approve or disapprove requests by
foreign air carriers for authorizations
provided for, or waivers of restrictions
contained, in any agreement or in any
permit or order of the Department, when
no person disclosing a substantial
interest objects or where the course of
action is clear under current policy or
precedent.

(f) Waive the deadlines in § 377.10(c)
of this chapter for filing applications for
renewal of unexpired temporary
authorizations when, in the Director’s
judgment, the public interest would be
served. The provisions of § 377.10(d) of
this chapter shall apply in the same
manner as to a timely filed application.

(g) Extend the time allowed for action
on a complaint of unfair or
discriminatory practices, filed under
section 41310, for an additional period
or periods of 30 days each, not to exceed
the 180th day after filing unless that
deadline has been waived by the
complainant.

(h) Grant or deny applications for
statements of authorization under parts
207, 208, and 212 of this chapter, and
requests for waivers of the requirements
of parts 207, 208, and 212 of this
chapter, where grant or denial of the
request is in accordance with current
policy or precedent.

(i) Approve or disapprove charter
trips by foreign air carriers, and those by
air carriers that are predominantly in
foreign air transportation, when prior
authorization is required by:

(1) Any provision of this chapter; or
(2) An order of the Department.
(j) Approve or disapprove requests by

foreign air carriers for waivers of the 30-
day advance filing requirement for
proposed schedules whose filing the
Department has ordered under part 213
of this chapter.

(k) Approve, when no person
disclosing a substantial interest objects,
or disapprove requests by foreign air
carriers for special authorizations
provided for in part 216 of this chapter.

(l) With respect to applications for
statements of authorization to conduct
intermodal cargo services under part
222 of this chapter:

(1) Approve applications under part
222 of this chapter where no person
with a substantial interest raises
objections citing specific facts of
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nonreciprocity or of restraints on
competition by U.S. air carriers;

(2) Reject applications under part 222
of this chapter where there is no
agreement by the United States
permitting the proposed services; or

(3) Require that an applicant under
part 222 of this chapter submit
additional information.

(m) Approve or disapprove issuance
of foreign aircraft permits provided for
in part 375, subparts E and H, of this
chapter.

(n) Grant or deny applications of
foreign air carriers for renewal of
emergency exemptions granted under 49
U.S.C. 40109(g).

(o) Grant or deny applications by air
carriers and foreign air carriers under
part 389 of this chapter for waivers of
the Department’s filing fee
requirements, in accordance with
current policy or precedent.

(p) Determine matters in proceedings
under section 40109 and chapters 411,
413 and 415, that have not been set for
oral evidentiary hearing, in addition to
those authorized under § 385.3, such
matters to include, inter alia, filing
times, service of documents,
submissions of additional information,
filing of otherwise unauthorized
documents, access to information for
which confidential treatment has been
requested, rejection of incomplete or
otherwise defective applications, and
solicitation of applications for authority.

(q) Approve or disapprove
applications under part 223 of this
chapter for permission to furnish free or
reduced-rate foreign air transportation.

(r) With respect to International Air
Transport Association (IATA)
agreements filed with the Department
pursuant to sections 41309 and 41308 of
the Statute, or pursuant to Civil
Aeronautics Board Order E–9305 of June
15, 1955:

(1) Issue orders approving or
disapproving IATA agreements relating
to fare and rate matters under section
41309, and granting or denying antitrust
immunity under section 41308, where
the course of action is clear under
current policy and precedent.

(2) Issue orders describing filed
agreements, establishing procedural
dates for submission of justification,
comments and replies, which support or
oppose agreements, and prescribing the
particular types of data to be included
in such submission.

(s) Reject any tariff, supplement, or
revised page that is filed by any U.S. air
carrier or foreign air carrier, and that is
subject to rejection because it is not
consistent with chapter 415 of the
Statute or with part 221 or 222 of this
chapter. Where a tariff, supplement or

loose-leaf page is filed on more than 60
days’ notice and is not rejected within
the first 30 days (including the filing
date), it shall not be rejected after such
30-day period under this authority
unless the issuing carrier is given an
opportunity to remove the cause for
rejection by the effective date, by special
tariff permission if necessary, and fails
to take such corrective action.

(t) Approve or disapprove any
application for special tariff permission
under part 221, subpart P, of this
chapter to make tariff changes upon less
than statutory notice.

(u) Approve or disapprove
applications for waiver of part 221 of
this chapter.

(v) Institute an investigation of, or
institute an investigation and suspend
the effectiveness of, a tariff or change in
a tariff which:

(1) Is substantially similar to a prior
tariff under investigation or suspension;
and

(2) Is filed by or on behalf of one or
more of the parties to the prior tariff;
and

(3) Is filed within 90 days after the
expiration, modification, or cancellation
of the prior tariff, or within 90 days after
the effective date of an order requiring
its cancellation or modification.

(w) In instances when an
investigation of a tariff is pending, or
the tariff is under suspension, or when
a complaint requesting investigation or
suspension of a tariff has been filed:

(1) Permit cancellation of the tariff; or
(2) If the grounds for the investigation

or complaint have been removed
through cancellation, expiration or
modification of the tariff, either dismiss
the investigation or complaint, or
terminate the suspension.

(x) Extend the period of suspension of
a tariff when the proceedings
concerning the lawfulness of such tariff
cannot be concluded before the
expiration of the existing suspension
period, provided that the aggregate of
such extensions may not be for a longer
period than permitted under section
41509.

(y) Cancel the suspension of and/or
dismiss an investigation of a tariff
relating to service predominantly in
foreign air transportation where the
course of action is clear under current
policy and precedent.

10. In part 385 the following sections
are redesignated as set forth in the
following table:

Old section New sec-
tion

385.17 ........................................... 385.20
385.19 ........................................... 385.14

Old section New sec-
tion

385.20 ........................................... 385.17
385.21 ........................................... 385.18
385.22 ........................................... 385.15
385.23 ........................................... 385.16
385.27 ........................................... 385.19

11. In newly designated § 385.19, the
section heading and the introductory
text are revised to read as follows:

§ 385.19 Authority of the Director, Office of
Aviation Information, Bureau of
Transportation Statistics.

The Director, Office of Aviation
Information, Bureau of Transportation
Statistics (BTS) has authority to:
* * * * *

§ 385.19 [Amended]
12. In newly designated § 385.19,

remove the words ‘‘Titles IV and X of
the Act’’ in paragraph (a) and ‘‘Title IV
and X of the Act’’ in paragraph (b), and
add, in their place, the words ‘‘Subparts
I, II, and IV of the Statute’’.

§§ 385.24, 385.25, 385.26, 385.29
[Removed]

13. Sections 385.24, 385.25, 385.26,
and 385.29, currently reserved, are
removed.

§ 385.30 [Removed]
14. Section 385.30 is removed.

§ 385.28 [Redesignated as § 385.21]
15. Section 385.28 is redesignated as

§ 385.21.
16. In newly designated § 385.21, the

section heading, the introductory text,
and paragraph (a) are revised to read as
follows:

§ 385.21 Authority of the Chief,
Accounting Division, Office of Budget and
Policy, Federal Transit Administration.

The Chief, Accounting Division,
Office of Budget and Policy, Federal
Transit Administration, has authority to:

(a) Approve and order the payment of
refunds of filing fees paid under
§ 389.27(b) of this chapter when such
refunds have been authorized by either
the Director, Office of Aviation
Analysis, or the Director, Office of
International Aviation.
* * * * *

§ 385.21 [Amended]
17. In newly designated § 385.21,

paragraph (b) is removed and
paragraphs (c), (d), and (e) are
redesignated as paragraphs (b), (c), and
(d), respectively.

18. In newly designated § 385.21(d)
before the period, add the words ‘‘for
small community service under 49
U.S.C. 41737’’.
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19. In subpart C, the following
sections are redesignated as set forth in
the following table:

Old section subpart C
New sec-
tion sub-

part C

385.50 ........................................... 385.30
385.51 ........................................... 385.31
385.52 ........................................... 385.32
385.53 ........................................... 385.33
385.54 ........................................... 385.34

§ 385.31 [Amended]

20. In newly designated § 385.31(c),
remove the reference ‘‘§ 385.22(a)’’ and
add, in its place, the reference
‘‘§ 385.15(a)’’.

Issued in Washington DC, on this 15th day
of April, 1996.
Charles A. Hunnicutt,
Assistant Secretary for Aviation and
International Affairs.
[FR Doc. 96–10742 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–62–P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Parts 253 and 255

[Docket No. 960319086–6086–01; I.D.
021696A]

RIN 0648–AF48

Fisheries Obligation Guarantee
Program and Interjurisdictional
Fisheries Act Program; Consolidation
and Simplification of Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Final rule.

SUMMARY: NMFS amends the Fisheries
Obligation Guarantee (FOG) Program
and Interjurisdictional Fisheries Act
(IFA) Program regulations to
consolidate, clarify and simplify them
in accordance with the National
Performance Review (NPR). This final
rule also amends reference to Paperwork
Reduction Act (PRA) information-
collection requirements to reflect the
consolidation.
EFFECTIVE DATE: May 1, 1996.
ADDRESSES: Michael L. Grable, Chief,
Financial Services Division, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Michael L. Grable, (301) 713–2390.
SUPPLEMENTARY INFORMATION: The FOG
Program provides long-term debt to the
fisheries and aquacultural industries.
The IFA Program promotes and
encourages state activities in support of
the management of interjurisdictional
fisheries resources identified in
interstate or Federal fishery
management plans. The two regulations
governing these programs are
consolidated and revised to comply
with the NPR’s clarity and simplicity
objectives. The revision reduces the
regulations to about 45 percent of their
former size. It replaces outdated,
confusing, burdensome, duplicative, or
superfluous provisions with clear
policies that efficiently effect statutory
intent. It adds the minimum provisions
needed to make the regulations current.
The revision is extensive, so the revised
regulations are republished in their
entirety.

Section 3506(c)(B)(i) of the PRA
requires that agencies inventory and
display a current control assigned by the
Director, Office of Management and
Budget (OMB), for each agency
information collection. Section 902.1(b)
identifies the location of NOAA
regulations for which OMB approval
numbers have been issued. This final
rule eliminates recordkeeping and
recording requirements previously
contained in § 255.4.

Classification

This rule refers to collection of
information requirements that have
been approved by OMB under the
Paperwork Reduction Act (PRA).
Applications for the Fisheries
Obligation Guarantee Program have
been approved under OMB Control No.
0648–0012, with an estimated response
time of 8 hours per application.
Applications for financial assistance
under the Interjurisdictional Fisheries
Act Program use standard Federal
application procedures approved under
OMB Control Numbers 0348–0043,
0348–0044, and 0348–0046.

The estimated response time above
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of the
collection of information to NMFS at the
ADDRESSES above, and to OMB at the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, D.C. 20503
(Attention: NOAA Desk Officer).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information, subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB Control Number.

This rule consolidates and simplifies
existing regulations and is
administrative in nature. No useful
purpose would be served by prior notice
and opportunity for comment.
Accordingly, under 5 U.S.C. 553(b)(B),
the Assistant Administrator for
Fisheries, NOAA, for good cause finds
that prior notice and opportunity for
comment is unnecessary. Also, because
this rule is administrative in nature and
not a substantive rule under 5 U.S.C.
533(d), it will be immediately effective
upon publication.

This final rule has been determined to
be not significant for the purposes of
E.O. 12866.

Under NOAA Administrative Order
205–11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated authority to
sign material for publication in the
Federal Register to the Assistant
Administrator For Fisheries, NOAA.

List of Subjects

50 CFR Part 253

Disaster assistance, Fisheries, Grant
programs-business, Intergovernmental
relations, Reporting and recordkeeping
requirements, Research.

50 CFR Part 255

Fisheries, Fishing vessels, Loan
programs-business, Reporting and
recordkeeping requirements.

Catalog of Federal Domestic Assistance
numbers CFDA No. 11.415 and CFDA No.
11.407, respectively.

Dated: April 23, 1996.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR chapter IX and 50
CFR chapter II are amended as follows:

15 CFR CHAPTER IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2. In § 902.1, paragraph (b) the table,
is amended by adding in the left column
under 50 CFR, in numerical order, the
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entry ‘‘253.15’’ and in the right column,
in corresponding position, the control
number ‘‘0012’’.

50 CFR CHAPTER II

3. Part 253 is revised to read as
follows:

PART 253—FISHERIES ASSISTANCE
PROGRAMS

Subpart A—General

Sec.
253.1 Purpose.

Subpart B—Fisheries Obligation Guarantee
Program

253.10 Definitions.
253.11 Guarantee policy.
253.12 Guaranteed note, U.S. note, and

security documents.
253.13 Ability and experience

requirements.
253.14 Economic and financial

requirements.
253.15 Miscellaneous.
253.16 Fees.
253.17 Demand and payment.
253.18 Program operating guidelines.
253.19 Default and liquidation.

Subpart C—Interjurisdictional Fisheries

253.20 Definitions.
253.21 Apportionment.
253.22 State projects.
253.23 Other funds.
253.24 Administrative requirements.

Authority: 46 U.S.C. 1271–1279 and 16
U.S.C. 4101 et seq.

Subpart A—General

§ 253.1 Purpose.

(a) The regulations in this part pertain
to fisheries assistance programs. Subpart
B of these rules governs the Fisheries
Obligation Guarantee Program, which
guarantees the repayment of certain
long-term fisheries and aquacultural
debts. This allows those debts to be
placed in the same private investment
market that buys U.S. Treasury
securities, where interest rates are lower
and maturities are longer. The Program
does all credit work and holds and
services all credit collateral. The
Program’s guarantee fee makes it self-
supporting.

(b) Subpart C implements Title III of
Public Law 99–659 (16 U.S.C. 4100 et
seq.), which has two objectives:

(1) To promote and encourage State
activities in support of the management
of interjurisdictional fishery resources
identified in interstate or Federal fishery
management plans; and

(2) To promote and encourage
management of interjurisdictional
fishery resources throughout their range.

(3) The scope of this part includes
guidance on making financial assistance
awards to States or Interstate

Commissions to undertake projects in
support of management of
interjurisdictional fishery resources in
both the exclusive economic zone (EEZ)
and State waters, and to encourage
States to enter into enforcement
agreements with either the Department
of Commerce or the Department of the
Interior.

Subpart B—Fisheries Obligation
Guarantee Program

§ 253.10 Definitions.
The terms used in this subpart have

the following meanings:
Act means Title XI of the Merchant

Marine Act, 1936, as amended.
Actual cost means project cost (less a

10-percent salvage value), depreciated
(excluding land) on a straightline basis
at 1-year intervals over the project
property’s useful life including
architectural, engineering, inspection,
delivery, outfitting, and interest costs, as
well as the cost of any consulting
contract the Division requires.

Applicant means the one applying for
a guarantee (the prospective notemaker).

Application means an application for
a guarantee.

Application fee means 0.5 percent of
the dollar amount of an application.

Aquacultural facility means land,
land structures, water structures, water
craft built in the U.S., and equipment
for hatching, caring for, or growing fish
under controlled circumstances and for
its unloading, receiving, holding,
processing, or distribution for
commercial purposes.

CCF means Capital Construction
Fund.

Citizen means a citizen or national of
the U.S. who is otherwise also a citizen
for the purpose of documenting a vessel
in the coastwise trade under section 2
of the Shipping Act, 1916, as amended.

Contributory project means any
project that contributes to developing
the U.S. fishing industry by: Causing
any vessel to catch less overutilized
species than before; applying new
technology; improving safety or fuel
efficiency; making project property
more efficient, productive, or
competitive; potentially increasing
fisheries exports; helping develop an
underutilized fishery; or enhancing
financial stability, financial
performance, growth, productivity, or
any other business attribute.

Demand means a noteholder’s request
that the guarantor pay a guaranteed
note’s full principal and interest
balance.

Division means the Financial Services
Division, National Marine Fisheries
Service, National Oceanic and

Atmospheric Administration, U.S.
Department of Commerce.

Dual Use CCF means a CCF agreement
whose qualified vessel is project
property and whose deposits are
pledged to repayment of the U.S. note.

Facility means a fisheries facility or
aquacultural facility.

Financing means the first permanent
debt placed on project property for
financing its project cost.

Fish means all forms of aquatic
animal and plant life, except marine
mammals and birds.

Fishery facility means land, land
structures, water craft that do not fish,
and equipment used for transporting,
unloading, receiving, holding,
processing, or distributing fish for
commercial purposes (including any
fishery facility for passenger fishing).

Fishing means catching wild fish for
commercial purposes (including
passenger fishing).

Guarantee means the guarantor’s
contractual promise, backed by the full
faith and credit of the United States, to
repay a guaranteed note if a notemaker
fails to repay it as agreed.

Guarantee fee means 1 percent of a
guaranteed note’s average annual
unpaid principal balance.

Guaranteed note means a promissory
note from a notemaker to a noteholder
whose repayment the guarantor
guarantees.

Guarantor means the U.S., acting,
under the Act, by and through the
Secretary of Commerce.

Industry means the fisheries and/or
aquacultural industry.

Noteholder means a guaranteed note
payee.

Notemaker means a guaranteed note
payor.

Passenger fishing means carrying in
vessels for commercial purposes
passengers who catch fish.

Program means the Fisheries
Obligation Guarantee Program.

Project means the construction of new
project property or the refurbishing or
purchase of used project property
including architectural, engineering,
inspection, delivery, outfitting, and
interest costs, as well as the cost of any
consulting contract the Division
requires.

Project property means the vessel or
facility involved in a project whose
actual cost is eligible under the Act for
guarantee and controls the dollar
amount of a guaranteed note.

Property means the project property
and all other property pledged as
security for a U.S. note.

Qualified means acceptable, in the
Division’s credit risk judgment, and
otherwise meeting the Division’s
requirements for guarantee.
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Refinancing means newer debt that
either replaces older debt or reimburses
applicants for previous expenditures.

Refinancing/assumption fee means
0.25 percent of the principal amount of
a guaranteed note to be refinanced or
assumed.

Refurbishing means any
reconstruction, reconditioning, or other
improvement of used project property
involving more than routine repair or
maintenance.

Security documents mean all
collateral securing the U.S. note’s
repayment and all other assurances,
undertakings, and contractual
arrangements associated with the U.S.
note.

Underutilized fishery means:
(1) For a vessel, any fish species

harvested below its sustainable yield.
(2) For a fisheries facility, any facility

using that species or any for which
aggregate facilities are inadequate to
best use harvests of that or any other
species.

U.S. means the United States of
America and, for citizenship purposes,
includes the Commonwealth of Puerto
Rico; American Samoa; the U.S. Virgin
Islands; Guam; the Republic of the
Marshal Islands; the Federated States of
Micronesia; the Commonwealth of the
Northern Mariana Islands; any other
commonwealth, territory, or possession
of the United States; or any political
subdivision of any of them.

U.S. note means a promissory note
payable by the notemaker to the
guarantor.

Useful life means the period during
which project property will, as
determined by the Division, remain
economically productive.

Vessel means any vessel documented
under U.S. law and used for fishing.

Wise use means the wise use of
fisheries resources and their
development, advancement,
management, conservation, and
protection.

§ 253.11 Guarantee policy.
(a) A guarantee financing or

refinancing up to 80 percent of a
project’s actual cost shall be available to
any qualified citizen otherwise eligible
under the Act and these rules, except:

(1) Vessel construction. The Program
will not finance this project cost. The
Program will only refinance this project
cost for an existing vessel whose
previous construction cost has already
been financed (or otherwise paid).
Refinancing this project cost for a vessel
that already exists is not inconsistent
with wise use, but financing it may be.

(2) Vessel refurbishing that materially
increases an existing vessel’s harvesting

capacity. The Program will not finance
this project cost. The Program will only
refinance this project cost for a vessel
whose previous refurbishing cost has
already been financed (or otherwise
paid). Refinancing this project cost is
not inconsistent with wise use, but
financing it may be.

(3) Purchasing a used vessel or used
fishery facility. The Program will neither
finance nor refinance this project cost
(except for a used vessel or fishery
facility that the Program purchased and
is reselling), unless the used vessel or
fishery facility will be refurbished in the
United States and will be a contributory
project or it will be used in an
underutilized fishery.

(b) Every project, other than those
specified in paragraphs (a) (1) and (2) of
this section, is consistent with wise use
and every project, other than those
specifically precluded in paragraphs (a)
(1) and (2) of this section, may be
financed, as well as refinanced.

§ 253.12 Guaranteed note, U.S. note, and
security documents.

(a) Guaranteed note—(1) Principal.
This may not exceed 80 percent of
actual cost, but may, in the Division’s
credit judgment, be less.

(2) Maturity. This may not exceed 25
years, but shall not exceed the project
property’s useful life and may, in the
Division’s credit judgment, be less.

(3) Interest rate. This may not exceed
the amount the Division deems
reasonable.

(4) Prepayment penalty. The Division
will allow a reasonable prepayment
penalty, but the guarantor will not
guarantee a notemaker’s payment of it.

(5) Form. This will be the simple
promissory note (with the guarantee
attached) the Division prescribes,
promising only to pay principal,
interest, and prepayment penalty.

(6) Sole security. The guaranteed note
and the guarantee will be the
noteholder’s sole security.

(b) U.S. note and security
documents—(1) Form. The U.S. note
and security documents will be in the
form the Division prescribes.

(2) U.S. note. This exists to evidence
the notemaker’s actual and contingent
liability to the guarantor (contingent if
the guarantor does not pay the
guaranteed note (including any portion
of it), on the notemaker’s behalf or if the
guarantor does not advance any other
amounts or incur any other expenses on
the notemaker’s behalf to protect the
U.S. or accommodate the notemaker;
actual if, and to the same monetary
extent that, the guarantor does).
Payment of the guaranteed note by
anyone but the guarantor will amortize

the original principal balance (and
interest accruing on it) of the U.S. note
to the same extent that it amortizes the
guaranteed note. The U.S note will,
among other things, contain provisions
for adding to its principal balance all
amounts the Program advances, or
expenses it incurs, to protect the U.S. or
accommodate the notemaker.

(3) Security documents. The Division
will, at a minimum, require a pledge of
all project property (or adequate
substitute collateral). The Division will
require such other security as it deems
the circumstances of each notemaker
and project require to protect the U.S.
All security documents will secure the
U.S. note. The security documents will,
among other things, contain provisions
for adding to the U.S. note all Program
advances, expenditures, and expenses
required to protect the U.S. or
accommodate the notemaker.

(4) Recourse. Significant Program
reliance, as a secondary means of
repayment, on the net worths of parties
other than the notemaker will ordinarily
require secured recourse against those
net worths. Recourse may be by a
repayment guarantee or irrevocable
letter of credit. Ordinarily, the Division
will require recourse against: All major
shareholders of a closely-held corporate
notemaker, the parent corporation of a
subsidiary corporate notemaker without
substantial pledged assets other than the
project property, and all major limited
partners. The Division may also require
recourse against others it deems
necessary to protect the U.S. The
principal parties in interest, who
ultimately stand most to benefit from
the project, should ordinarily be held
financially accountable for the project’s
performance. Where otherwise
appropriate recourse is unavailable, the
conservatively projected net liquidating
value of the notemaker’s assets pledged
to the Program must, in the Division’s
credit judgment, substantially exceed all
projected Program exposure.

(c) Dual-use CCF. For a vessel, the
Division may require annually
depositing some portion of the project
property’s net income into a dual-use
CCF. A dual-use CCF provides the
normal CCF tax-deferral benefits, but
also both gives the Program control of
CCF withdrawals and recourse against
CCF deposits and ensures an emergency
refurbishing reserve (tax-deferred) for
project property.

§ 253.13 Ability and experience
requirements.

A notemaker and the majority of its
principals must generally have the
ability, experience, resources, character,
reputation, and other qualifications the
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Division deems necessary for
successfully operating the project
property and protecting the U.S. The
Program will ordinarily not provide
guarantees: For venture capital
purposes; to a notemaker whose
principals are all from outside the
industry; or for a notemaker the majority
of whose principals cannot document
successful industry ability and
experience of a duration, degree, and
nature consistent with protecting the
U.S.

§ 253.14 Economic and financial
requirements.

(a) Income and expense projections.
The Division’s conservative income and
expense projections for the project
property’s operation must prospectively
indicate net earnings that can service all
debt, properly maintain the project
property, and protect the U.S. against
the industry’s cyclical economics and
other risks of loss.

(b) Working capital. The Division’s
conservative assessment of an
applicant’s financial condition must
indicate initial working capital
prospectively sufficient to provide for
the project property to achieve net
earnings projections, fund all
foreseeable contingencies, and protect
the U.S. At the Division’s discretion,
some portion of projected working
capital needs may be met by something
other than current assets minus current
liabilities (i.e., by a line or letter of
credit, noncurrent assets readily capable
of generating working capital, a
guarantor with sufficient financial
resources, etc.).

(c) Audited financial statements.
These will ordinarily be required for
any notemaker with large or financially
extensive operations whose financial
condition the Division believes it cannot
otherwise assess with reasonable
certainty.

(d) Consultant services. Infrequently,
expert consulting services may be
necessary to help the Division assess a
project’s economic, technical, or
financial feasibility. The Division will
select and employ the necessary
consultant, but require the applicant to
reimburse the Division. A subsequently
approved application will not be closed
until the applicant reimburses the
Division. This cost may, at the
Division’s discretion, be included in a
guaranteed note’s amount. For a
declined application, the Division may
reimburse itself from the remaining 25
percent of the application fee.

§ 253.15 Miscellaneous.
(a) Applicant. Only the legal title

holder of project property (or the lessee

of an appropriate long-term financing
lease) may apply for a guarantee.
Applicants must submit an
‘‘Application for Fisheries Obligation
Program Guarantee’’ to the appropriate
NMFS Regional Financial Services
Branch to be considered for a
guaranteed loan.

(b) Investigation and approval. The
Division shall do a due diligence
investigation of every application it
accepts and determine if, in the
Division’s sole judgment, the
application is eligible and qualified.
Applications the Division deems
ineligible or unqualified will be
declined. The Division will approve
eligible and qualified applications based
on the applicability of the information
obtained during the application and
investigation process to the
programmatic goals and financial
requirements of the program and under
terms and conditions that, in the
Division’s sole discretion, protect the
U.S. The Division will state these terms
and conditions in its approval in
principal letter.

(c) Insurance. All property and other
risks shall be continuously insured
during the term of the U.S. note.
Insurers must be acceptable to the
Division. Insurance must be in such
forms and amounts and against such
risks as the Division deems necessary to
protect the U.S. Insurance must be
endorsed to include the requirements
the U.S., as respects its interest only,
deems necessary to protect the U.S.
(e.g., the Program will ordinarily be an
additional insured as well as the sole
loss payee for the amount of its interest;
cancellation will require 20 days’
advance written notice; vessel
seaworthiness will be admitted, and the
Program will be adequately protected
against other insureds’ breaches of
policy warranties, negligence, omission,
etc.)

(d) Property inspections. The Division
will require adequate condition and
valuation inspection of all property as
the basis for assessing the property’s
worth and suitability for guarantee. The
Division may also require these at
specified periods during guarantee life.
These must be conducted by competent
and impartial inspectors acceptable to
the Division. Inspection cost will be at
an applicant’s expense. Those occurring
before application approval may be
included in actual cost.

(e) Guarantee terms and conditions.
The Division’s approval in principle
letter shall specify the terms and
conditions of the guarantor’s
willingness to guarantee. These shall be
incorporated in closing documents that
the Division prepares. Terms and

conditions are at the Division’s sole
discretion. An applicant’s
nonacceptance will result in
disqualification for guarantee.

(f) Noteholder. The Division will, as a
gratuitous service, request parties
interested in investing in guaranteed
notes to submit offers to fund each
prospective guaranteed note. The
Division and the applicant will, by
mutual consent, choose the responsive
bidder, which ordinarily will be the
prospective noteholder whose bid
represents the lowest net effective
annual cost of capital. Until the Division
has closed the guarantee, arrangements
between an applicant and a prospective
noteholder are a matter of private
contract between them, and the Program
is not responsible to either for
nonperformance by the other.

(g) Closing—(1) Approval in principle
letters. Every closing will be in strict
accordance with a final approval in
principle letter.

(2) Contracts. The guaranteed note,
U.S. note, and security documents will
ordinarily be on standard Program forms
that may not be altered without
Divisional approval. The Division will
ordinarily prepare all contracts, except
certain pledges involving real property,
which will be prepared by each
notemaker’s attorney at the direction
and approval of the Division’s attorney.

(3) Closing schedules. The Division
will ordinarily close guarantee
transactions with minimal services from
applicants’ attorneys, except where real
property pledges or other matters
appropriate for private counsel are
involved. Real property services
required from an applicant’s attorney
may include: Title search, mortgage and
other document preparation, execution
and recording, escrow and
disbursement, and a legal opinion and
other assurances. An applicant’s
attorney’s expense, and that of any other
private contractor required, is for
applicant’s account. Attorneys and other
contractors must be satisfactory to the
Division. The Division will attempt to
meet reasonable closing schedules, but
will not be liable for adverse interest-
rate fluctuations, loss of commitments,
or other consequences of being unable
to meet an applicant’s and a prospective
noteholder’s closing schedule. These
parties should work closely with the
Division to ensure a closing schedule
the Division can meet.

§ 253.16 Fees.
(a) Application fee. The Division will

not accept an application without the
application fee. Fifty percent of the
application fee is fully earned at
application acceptance, and is not
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refundable. The rest is fully earned
when the Division issues an approval in
principal letter, and it is refundable
only if the Division declines an
application or an applicant requests
refund before the Division issues an
approval in principal letter.

(b) Guarantee fee. Each guarantee fee
will be due in advance and will be
based on the guaranteed note’s
repayment provisions for the
prospective year. The first annual
guarantee fee is due at guarantee
closing. Each subsequent one is due and
payable on the guarantee closing’s
anniversary date. Each is fully earned
when due, and shall not subsequently
be refunded for any reason.

(c) Refinancing or assumption fee.
This fee applies only to refinancing or
assuming existing guaranteed notes. It is
due upon application for refinancing or
assuming a guaranteed note. It is fully
earned when due and shall be
nonrefundable. The Division may waive
a refinancing or assumption fee’s
payment when the refinancing or
assumption’s primary purpose is to
protect the U.S.

(d) Where payable. Fees are payable
by check made payable to ‘‘NMFS/
FSFF.’’ Other than those collected at
application or closing, fees are payable
by mailing checks to: U.S. Department
of Commerce, National Oceanic and
Atmospheric Administration, National
Marine Fisheries Service, P.O. Box
73004, Chicago, Ill. 60673. To ensure
proper crediting, each check must
include the official case number the
Division assigns to each guarantee.

§ 253.17 Demand and payment.

Every demand must be delivered in
writing to the Division. Each must
include the noteholder’s certified record
of the date and amount of each payment
made on the guaranteed note and the
manner of its application. Should the
Division not acknowledge receipt of a
timely demand, the noteholder must
possess evidence of the demand’s timely
delivery.

§ 253.18 Program operating guidelines.

The Division may issue Program
operating guidelines, as the need arises,
governing national Program policy and
administrative issues not addressed by
these rules.

§ 253.19 Default and liquidation.

Upon default of the security
documents, the Division shall take such
remedial action (including, where
appropriate, liquidation) as it deems
best able to protect the U.S.’ interest.

Subpart C—Interjurisdictional
Fisheries

§ 253.20 Definitions.
The terms used in this subpart have

the following meanings:
Act means the Interjurisdictional

Fisheries Act of 1986, Public Law 99–
659 (Title III).

Adopt means to implement an
interstate fishery management plan by
State action or regulation.

Commercial fishery failure means a
serious disruption of a fishery resource
affecting present or future productivity
due to natural or undetermined causes.
It does not include either:

(1) The inability to harvest or sell raw
fish or manufactured and processed
fishery merchandise; or

(2) Compensation for economic loss
suffered by any segment of the fishing
industry as the result of a resource
disaster.

Enforcement agreement means a
written agreement, signed and dated,
between a state agency and either the
Secretary of the Interior or Secretary of
Commerce, or both, to enforce Federal
and state laws pertaining to the
protection of interjurisdictional fishery
resources.

Federal fishery management plan
means a plan developed and approved
under the Magnuson Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.).

Fisheries management means all
activities concerned with conservation,
restoration, enhancement, or utilization
of fisheries resources, including
research, data collection and analysis,
monitoring, assessment, information
dissemination, regulation, and
enforcement.

Fishery resource means finfish,
mollusks, and crustaceans, and any
form of marine or Great Lakes animal or
plant life, including habitat, other than
marine mammals and birds.

Interjurisdictional fishery resource
means:

(1) A fishery resource for which a
fishery occurs in waters under the
jurisdiction of one or more states and
the U.S. Exclusive Economic Zone; or

(2) A fishery resource for which an
interstate or a Federal fishery
management plan exists; or

(3) A fishery resource which migrates
between the waters under the
jurisdiction of two or more States
bordering on the Great Lakes.

Interstate Commission means a
commission or other administrative
body established by an interstate
compact.

Interstate compact means a compact
that has been entered into by two or

more states, established for purposes of
conserving and managing fishery
resources throughout their range, and
consented to and approved by Congress.

Interstate Fisheries Research Program
means research conducted by two or
more state agencies under a formal
interstate agreement.

Interstate fishery management plan
means a plan for managing a fishery
resource developed and adopted by the
member states of an Interstate Marine
Fisheries Commission, and contains
information regarding the status of the
fishery resource and fisheries, and
recommends actions to be taken by the
States to conserve and manage the
fishery resource.

Landed means the first point of
offloading fishery resources.

NMFS Regional Director means the
Director of any one of the five National
Marine Fisheries Service regions.

Project means an undertaking or a
proposal for research in support of
management of an interjurisdictional
fishery resource or an interstate fishery
management plan.

Research means work or investigative
study, designed to acquire knowledge of
fisheries resources and their habitat.

Secretary means the Secretary of
Commerce or his/her designee.

State means each of the several states,
the District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, the Virgin Islands,
Guam, or the Commonwealth of the
Northern Mariana Islands.

State Agency means any department,
agency, commission, or official of a state
authorized under the laws of the State
to regulate commercial fisheries or
enforce laws relating to commercial
fisheries.

Value means the monetary worth of
fishery resources used in developing the
apportionment formula, which is equal
to the price paid at the first point of
landing.

Volume means the weight of the
fishery resource as landed, at the first
point of landing.

§ 253.21 Apportionment.
(a) Apportionment formula. The

amount of funds apportioned to each
state is to be determined by the
Secretary as the ratio which the equally
weighted average of the volume and
value of fishery resources harvested by
domestic commercial fishermen and
landed within such state during the 3
most recent calendar years for which
data satisfactory to the Secretary are
available bears to the total equally
weighted average of the volume and
value of all fishery resources harvested
by domestic commercial fishermen and
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landed within all of the states during
those calendar years.

(1) The equally weighted average
value is determined by the following
formula:

Volume of 
A percent

X State

Volume of all States
=

Value of X
B percent

 State

Value of all States
=

[ % %]A B+ =
2

State percentage used to
determine state' s share of
the total available funds

(2) Upon appropriation of funds by
Congress, the Secretary will take the
following actions:

(i) Determine each state’s share
according to the apportionment formula.

(ii) Certify the funds to the respective
NMFS Regional Director.

(iii) Instruct NMFS Regional Directors
to promptly notify states of funds’
availability.

(b) No state, under the apportionment
formula in paragraph (a) of this section,
that has a ratio of one-third of 1 percent
or higher may receive an apportionment
for any fiscal year that is less than 1
percent of the total amount of funds
available for that fiscal year.

(c) If a State’s ratio under the
apportionment formula in paragraph (b)
of this section is less than one-third of
1 percent, that state may receive funding
if the state:

(1) Is signatory to an interstate fishery
compact;

(2) Has entered into an enforcement
agreement with the Secretary and/or the
Secretary of the Interior for a fishery
that is managed under an interstate
fishery management plan;

(3) Borders one or more of the Great
Lakes;

(4) Has entered into an interstate
cooperative fishery management
agreement and has in effect an interstate
fisheries management plan or an
interstate fisheries research program; or

(5) Has adopted a Federal fishery
management plan for an
interjurisdictional fishery resource.

(d) Any state that has a ratio of less
than one-third of 1 percent and meets
any of the requirements set forth in
paragraphs (c) (1) through (5) of this
section may receive an apportionment
for any fiscal year that is not less than
0.5 percent of the total amount of funds
available for apportionment for such
fiscal year.

(e) No state may receive an
apportionment under this section for

any fiscal year that is more than 6
percent of the total amount of funds
available for apportionment for such
fiscal year.

(f) Unused apportionments. Any part
of an apportionment for any fiscal year
to any state:

(1) That is not obligated during that
year;

(2) With respect to which the state
notifies the Secretary that it does not
wish to receive that part; or

(3) That is returned to the Secretary
by the state, may not be considered to
be appropriated to that state and must
be added to such funds as are
appropriated for the next fiscal year.
Any notification or return of funds by a
state referred to in this section is
irrevocable.

§ 253.22 State projects.

(a) General—(1) Designation of state
agency. The Governor of each state shall
notify the Secretary of which agency of
the state government is authorized
under its laws to regulate commercial
fisheries and is, therefore, designated
receive financial assistance awards. An
official of such agency shall certify
which official(s) is authorized in
accordance with state law to commit the
state to participation under the Act, to
sign project documents, and to receive
payments.

(2) States that choose to submit
proposals in any fiscal year must so
notify the NMFS Regional Director
before the end of the third quarter of
that fiscal year.

(3) Any state may, through its state
agency, submit to the NMFS Regional
Director a completed NOAA Grants and
Cooperative Agreement Application
Package with its proposal for a project,
which may be multiyear. Proposals
must describe the full scope of work,
specifications, and cost estimates for
such project.

(4) States may submit a proposal for
a project through, and request payment
to be made to, an Interstate Fisheries
Commission. Any payment so made
shall be charged against the
apportionment of the appropriate
state(s). Submitting a project through
one of the Commissions does not
remove the matching funds requirement
for any state, as provided in paragraph
(c) of this section.

(b) Evaluation of projects. The
Secretary, before approving any
proposal for a project, will evaluate the
proposal as to its applicability, in
accordance with 16 U.S.C. 4104(a)(2).

(c) State matching requirements. The
Federal share of the costs of any project
conducted under this subpart, including
a project submitted through an Interstate
Commission, cannot exceed 75 percent
of the total estimated cost of the project,
unless:

(1) The state has adopted an interstate
fishery management plan for the fishery
resource to which the project applies; or

(2) The state has adopted fishery
regulations that the Secretary has
determined are consistent with any
Federal fishery management plan for the
species to which the project applies, in
which case the Federal share cannot
exceed 90 percent of the total estimated
cost of the project.

(d) Financial assistance award. If the
Secretary approves or disapproves a
proposal for a project, he or she will
promptly give written notification,
including, if disapproved, a detailed
explanation of the reason(s) for the
disapproval.

(e) Restrictions. (1) The total cost of
all items included for engineering,
planning, inspection, and unforeseen
contingencies in connection with any
works to be constructed as part of such
a proposed project shall not exceed 10
percent of the total cost of such works,
and shall be paid by the state as a part
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of its contribution to the total cost of the
project.

(2) The expenditure of funds under
this subpart may be applied only to
projects for which a proposal has been
evaluated under paragraph (b) of this
section and approved by the Secretary,
except that up to $25,000 each fiscal
year may be awarded to a state out of
the state’s regular apportionment to
carry out an ‘‘enforcement agreement.’’
An enforcement agreement does not
require state matching funds.

(f) Prosecution of work. All work must
be performed in accordance with
applicable state laws or regulations,
except when such laws or regulations
are in conflict with Federal laws or
regulations such that the Federal law or
regulation prevails.

§ 253.23 Other funds.
(a) Funds for disaster assistance. (1)

The Secretary shall retain sole authority
in distributing any disaster assistance
funds made available under section
308(b) of the Act. The Secretary may
distribute these funds after he or she has
made a thorough evaluation of the
scientific information submitted, and
has determined that a commercial
fishery failure of a fishery resource
arising from natural or undetermined
causes has occurred. Funds may only be
used to restore the resource affected by
the disaster, and only by existing
methods and technology. Any fishery
resource used in computing the states’
amount under the apportionment
formula in § 253.21(a) will qualify for
funding under this section. The Federal
share of the cost of any activity
conducted under the disaster provision
of the Act shall be limited to 75 percent
of the total cost.

(2) In addition, pursuant to section
308(d) of the Act, the Secretary is
authorized to award grants to persons
engaged in commercial fisheries, for
uninsured losses determined by the
Secretary to have been suffered as a
direct result of a fishery resource
disaster. Funds may be distributed by
the Secretary only after notice and
opportunity for public comment of the
appropriate limitations, terms, and
conditions for awarding assistance
under this section. Assistance provided
under this section is limited to 75
percent of an uninsured loss to the
extent that such losses have not been
compensated by other Federal or State
programs.

(b) Funds for interstate commissions.
Funds authorized to support the efforts
of the three chartered Interstate Marine
Fisheries Commissions to develop and
maintain interstate fishery management
plans for interjurisdictional fisheries

will be divided equally among the
Commissions.

§ 253.24 Administrative requirements.
Federal assistance awards made as a

result of this Act are subject to all
Federal laws, Executive Orders, Office
of Management and Budget Circulars as
incorporated by the award; Department
of Commerce and NOAA regulations;
policies and procedures applicable to
Federal financial assistance awards; and
terms and conditions of the awards.

PART 255—[REMOVED]

4. Under the authority of 46 U.S.C.
1271–1279, part 255 is removed.

[FR Doc. 96–10664 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–22–P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Early Warning Reporting
Requirements, Minimum Financial
Requirements, Prepayment of
Subordinated Debt, Gross Collection
of Exchange-Set Margin for Omnibus
Accounts and Capital Charge on
Receivables From Foreign Brokers

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rules.

SUMMARY: Rule 1.12 of the Commodity
Futures Trading Commission
(Commission or CFTC) sets forth the
financial early warning reporting
requirements for futures commission
merchants (FCMs) and introducing
brokers (IBs), which are designed to
afford the Commission and industry
self-regulatory organizations (SROs)
sufficient advance notice of a firm’s
financial or operational problems to take
such protective or remedial action as
may be needed to assure the safety of
customer funds and the integrity of the
marketplace. The Commission has
determined to adopt amendments to
Commission Rule 1.12, applicable to
FCMs only, that will: amend paragraph
(g) to require the reporting of a
reduction in net capital of 20 percent or
more within two business days and a
planned reduction in excess adjusted
net capital of 30 percent or more two
business days prior thereto, and to make
that paragraph applicable to all FCMs,
rather than just those FCMs subject to
the risk assessment reporting
requirements of Commission Rule 1.15;
require reporting of a margin call that
exceeds an FCM’s excess adjusted net
capital which remains unanswered by

the close of business on the day
following the issuance of the call; and
require reporting by an FCM when-ever
its excess adjusted net capital is less
than six percent of the maintenance
margin required to support positions of
noncustomers carried by the FCM,
unless the noncustomer is itself subject
to the Commission’s minimum financial
requirements for an FCM or the
Securities and Exchange Commission’s
(SEC’s) minimum financial
requirements for a securities broker-
dealer (BD).

The Commission has also determined
to adopt amendments to: Rules
1.17(a)(1)(i) and (ii) to (a) increase the
minimum required dollar amount of
adjusted net capital for FCMs from
$50,000 to $250,000, (b) increase the
minimum required dollar amount of
adjusted net capital for IBs from $20,000
to $30,000, and (c) make the amount of
adjusted net capital required by a
registered futures association for its
member FCMs and IBs an element of the
Commission’s minimum financial
requirements for FCMs and IBs; Rule
1.17(h)(2)(vii) with respect to the
procedure to obtain approval for
prepayment of subordinated debt; and
Rule 1.58, which governs gross
collection of exchange-set margins for
omnibus accounts, to make it applicable
to omnibus accounts carried by FCMs
for foreign brokers. The Commission
believes that these amendments will
conform the Commission’s rules with
those of SROs and therefore should not
require changes in the operations of
most firms. In addition, the Commission
has determined that the five percent
capital charge for unsecured receivables
from a foreign broker will not apply
where the receivables represent deposits
required to maintain futures or options
positions, the foreign broker has been
granted comparability relief under
Commission Rule 30.10, and the asset is
held in accordance with the relevant
grant of relief under Rule 30.10 at the
foreign broker, with another foreign
broker that has been granted
comparability relief under Commission
Rule 30.10, or at a depository in the
same jurisdiction as either foreign
broker in accordance with Commission
Rule 30.7.
EFFECTIVE DATE: May 31, 1996.
FOR FURTHER INFORMATION CONTACT: Paul
H. Bjarnason, Jr., Chief Accountant, or
Lawrence B. Patent, Associate Chief
Counsel, Division of Trading and
Markets, Commodity Futures Trading
Commission, 1155 21st Street, N.W.,
Washington, D.C. 20581; telephone
(202) 418–5459 or 418–5439.
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1 Rule 1.12 also requires certain reports from
FCMs, IBs, and exchange clearing organizations.
The rule amendments that have been adopted relate
only to reporting by FCMs. No changes have been
made with respect to reporting requirements
imposed on FCM applicants, IBs or IB applicants,
or clearing organizations.

2 The balance of the proposed trigger event
provisions remains under consideration by the
Commission.

3 The IFSG was formed in 1988 to provide a
coordinating body to address financial surveillance
issues relevant to both futures and securities
markets. It includes representatives of most of the
principal commodity and securities exchanges as
well as the National Futures Association (NFA) and
the National Association of Securities Dealers, Inc.
Staff members of the CFTC and of the SEC
frequently attend IFSG meetings as observers.

SUPPLEMENTARY INFORMATION:

I. Early Warning Rules

A. Reportable Events in General
The Commission has required each

FCM 1 to report to the Commission and
to the FCM’s designated self-regulatory
organization (DSRO) certain events
pertaining to the FCM’s financial
condition, the FCM’s procedures for
safeguarding customer and firm assets,
and its ability to monitor its financial
condition through an appropriate
system of records and reports. The
purpose of such reporting is to make the
Commission and the FCM’s DSRO
aware of circumstances that have or
potentially could have a negative impact
on the FCM’s ability to carry on normal
business operations consistent with the
Commission’s prudential requirements
and pose a potential threat to customer
funds or the FCM’s financial integrity.
Receipt of such notices results in a
heightened degree of surveillance over
the FCM by the Commission and the
DSRO. The events to be reported
include undercapitalization, the FCM’s
adjusted net capital being below its
early warning level (i.e., 150 percent of
the minimum required), failure to
maintain current books and records, the
existence of material inadequacies in
the FCM’s accounting systems or
internal controls, and the issuance of a
margin call exceeding the FCM’s
adjusted net capital. Collectively, these
are known as the Commission’s early
warning reporting requirements and are
set forth in Rule 1.12. With respect to
notices relative to reductions in capital,
one purpose of this rulemaking has been
to harmonize required notices to the
SEC and relevant futures and securities
SROs.

B. Background of This Rulemaking
On March 1, 1994, the Commission

published proposed Risk Assessment
Rules for Holding Company Systems, 59
FR 9689. Certain portions of these
proposals were adopted as final rules by
the Commission. 59 FR 66674 (Dec. 28,
1994). The proposed risk assessment
rules generally would have required,
inter alia, an FCM to notify the
Commission of certain events or
transactions that would reduce or
potentially reduce the FCM’s net
capital. These ‘‘triggering’’ events were
originally proposed to be included in a
new Rule 1.15 as part of the risk

assessment reporting rules. However,
several of the commenters on the risk
assessment proposals suggested that the
reporting of certain of these triggering
events should more appropriately be
part of the Commission’s early warning
reporting system set forth in Rule 1.12,
and the Commission agreed. Therefore,
when the Commission adopted as part
of the risk assessment rulemaking one of
the triggering provisions relating to
declines in an FCM’s adjusted net
capital, that provision was adopted as
Rule 1.12(g) instead of as a provision of
Rule 1.15, and was made applicable
only to those FCMs which are required
to file reports under Rule 1.15.2

Certain commenters on the risk
assessment proposals had suggested that
the notice provision relating to declines
in capital should be applicable to all
FCMs, not just those subject to the risk
assessment rules. The Commission
agreed, but was concerned that FCMs
which believed that they were not
subject to the risk assessment rules may
not have availed themselves of the
opportunity to comment upon the
Commission’s March 1994 risk
assessment proposals, including the
provision adopted as Rule 1.12(g).
Therefore, the Commission adopted
Rule 1.12(g) in December 1994 as
applicable only to those FCMs subject to
the risk assessment rules and at the
same time proposed to amend Rule
1.12(g) to make the reporting of capital
declines applicable to all FCMs. 59 FR
66822 (Dec. 28, 1994). In the same
Federal Register release which
announced the proposed amendment to
Rule 1.12(g), the Commission also
proposed to make certain other changes
to the early warning system as an
adjunct to its risk assessment initiative
and in response to comments received
on the March 1994 risk assessment rule
proposals which would: (1) require an
FCM to report a margin call that exceeds
its excess adjusted net capital and
remains unanswered by the close of
business on the day following the
issuance of the call (proposed Rule
1.12(f)(4)); and (2) require an FCM to
report whenever its excess adjusted net
capital is less than six percent of the
maintenance margin required to support
proprietary and noncustomer positions
carried by the FCM (proposed Rule
1.12(f)(5)).

The Commission originally permitted
30 days for public comment on the
proposed amendments to Rule 1.12 and
it extended the comment period for an
additional 30 days in response to a

request from the Securities Industry
Association (SIA). 60 FR 7925 (Feb. 10,
1995). The Commission received six
written comments on these proposals,
including two from contract markets
(Chicago Board of Trade (CBT) and
Chicago Mercantile Exchange (CME)),
two from trade associations (Futures
Industry Association (FIA) and SIA),
one from an FCM, Bielfeldt & Company
(Bielfeldt), and one from an associated
person, Alvin L. Goldberg. The
Commission’s Division of Trading and
Markets (Division) also received two
letters from the Intermarket Financial
Surveillance Group (IFSG),3 dated
February 22 and April 8, 1996,
respectively, which bear directly upon
one of these proposals and have been
considered along with the other
comment letters.

The Commission has carefully
considered the comments received. The
Commission has determined to adopt
the proposed amendment concerning
unanswered margin calls as proposed.
The Commission has also determined,
based upon a review of the comments
and its own reconsideration of the
proposal, that the provision of the early
warning system for FCMs requiring a
comparison of excess adjusted net
capital to six percent of the maintenance
margin level will only apply to those
positions carried by an FCM on behalf
of a noncustomer that is not itself
subject to the Commission’s minimum
financial requirements for an FCM or
the minimum financial requirements of
the SEC for a BD. The Commission is
therefore not adopting Rule 1.12(f)(5) as
proposed, which would have applied
six percent of the maintenance margin
level to all positions held in
noncustomer and proprietary accounts.
The Commission has further determined
to modify slightly the standards in Rule
1.12(g) concerning notice of substantial
declines in capital in light of the
comments received, particularly the
IFSG letters, and its own
reconsideration of the issue. The
Commission has also clarified certain
matters in response to issues raised in
the comment letters, as discussed more
fully below.

C. Reductions in Capital

As noted above, the Commission in
December 1994 added to the list of
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4 There are approximately 190 FCMs required to
file risk assessment reports, and the extension of
Rule 1.12(g) would cover the remaining FCMs,
approximately 70 firms.

5 Certain exchanges have a similar requirement.
The rule amendment whose adoption is announced
herein is intended to induce all SROs to conform
their similar rules to the Commission requirement.
See CME Rule 972A; CBT Rule 285.03; New York
Mercantile Exchange Rule 2.14(d) and Clearing Rule
9.22(c)(i) and (ii); Commodity Exchange, Inc. Rule
7.08(a); Coffee, Sugar and Cocoa Exchange, Inc.
Clearing Rule 302(c)(i); Kansas City Board of Trade
Rule 1311.00; Kansas City Board of Trade Clearing
Corporation Rule 8.01(c); and Minneapolis Grain
Exchange Rule 2088.00.

6 The SEC also has a similar rule, Rule 240.15c3–
1(e)(1), 17 CFR 240.15c3–1(e)(1)(1995), which
requires a BD to provide notice two business days
prior to withdrawals of equity capital that on a net
basis exceed in the aggregate in any 30 calendar day
period, 30 percent of the firm’s excess net capital,
or two business days after such withdrawals during
any 30 calendar day period exceed 20 percent of the
firm’s excess net capital.

7 As more fully discussed below, the Commission
requested comment as to whether Rule 1.12(g)
should establish a mechanism by which the
Commission could delay or prevent an FCM from
carrying out the transaction. The SEC has authority
to restrict capital withdrawals for up to twenty
business days under certain conditions. 17 CFR
240.15c3–1(e)(3)(1995).

8 IFSG’s first letter dated February 22, 1996,
which was superseded by its April 8, 1996 letter,
recommended that the notices be made 48 hours,
rather than two business days, prior to or following
the event, and that such notices be based upon net
capital declines in either situation, rather than upon
a decline in excess adjusted net capital with respect
to prior notice. The prior notice rule adopted herein
is the same as that of the SEC adjusted to apply to
FCMs and the subsequent notice in the same as that
required by the NYSE so adjusted. FCMs that are
BDs will continue to have to file any additional
notices required by the SEC which in the case of
post-reduction notices may include some notices
triggered by haircuts.

reportable events under Rule 1.12 a new
paragraph (g), requiring that certain
FCMs (i.e., those FCMs required to file
risk assessment reports) report capital
declines which may not necessarily
result in the FCM being
undercapitalized or its capital declining
below early warning levels, but which
are sufficiently material to the FCM’s
regulatory capital to warrant enhanced
monitoring by the Commission and the
FCM’s DSRO.4

The event currently required to be
reported under Rule 1.12(g) is the
occurrence of any transaction or
condition that results in a reduction of
more than 20 percent in the adjusted net
capital of an FCM from that reported in
the most recent financial report filed
with the Commission pursuant to
Commission Rule 1.10.5 The rule draws
a distinction, with respect to when the
event must be reported, between those
events occurring in the normal course of
business and those which are
extraordinary. If the decline in adjusted
net capital is due to activities in the
normal course of an FCM’s business, the
reduction is to be reported within two
business days following the event.
These events are not normally planned
for in advance, such as operating losses,
proprietary trading losses or increased
charges against net capital. However,
where a transaction or series of
transactions is planned to be taken
which will reduce adjusted net capital
by more than 20 percent, the notice
must be filed at least two business days
in advance of the transaction or series
of transactions.6 This would permit
Commission or DSRO staff to make
further inquiries concerning the
transaction before the transaction is
effected to assure that the FCM has
adequately considered the effect of the
transaction on its overall liquidity.

Ideally, an explanation would be
included to facilitate this process. The
rule does not provide for Commission
approval or disapproval of the
transaction prior to the FCM effecting
the transaction, nor does it provide a
means for the Commission to delay or
prevent the FCM from carrying out the
transaction.7

The filing under Rule 1.12(g) is to be
made, in accordance with Rule 1.12(h),
with the regional office of the
Commission with which the FCM
normally files its financial reports under
Rule 1.10, with the principal office of
the Commission in Washington, D.C.,
with the FCM’s DSRO and with the SEC
if the FCM is also registered as a BD.
Rule 1.12(g) also provides that,
following receipt of a notice from an
FCM, the Director of the Division, or the
Director’s designee, may request
additional information concerning the
effect of the reported event on the
FCM’s financial or operational
condition. The FCM is required to
provide such additional information
within three business days, or sooner if
the Division believes prompter filing is
needed to address the condition causing
the filing of the early warning notice
and so requests.

As adopted in December 1994, Rule
1.12(g) applies only to those FCMs
which are required to file reports with
the Commission under the risk
assessment rules. Several commenters
on the Commission’s March 1994 risk
assessment proposals, including FIA
and NFA, suggested that the reporting
requirement now in paragraph (g) be
made applicable to all FCMs, not just
those required to report under Rule
1.15. The Commission agreed that this
reporting requirement serves to alert the
Commission and DSRO to potential
problems resulting from transactions
that affect an FCM directly and therefore
should not be limited to those FCMs
subject to the risk assessment rules.
Since FCMs that believed they were not
subject to the risk assessment rules may
not have taken the opportunity to
comment on the Commission’s March
1994 risk assessment rule proposals, the
Commission determined to publish
these proposed changes to Rule 1.12(g)
for comment.

All of the commenters on the
Commission’s December 1994 proposals
addressed the Commission’s proposal

concerning Rule 1.12(g). Two
commenters expressed support for the
extension of Rule 1.12(g) to all FCMs.
Three commenters noted that several
regulators and SROs had similar, but
slightly different, requirements in this
area. They further pointed out that the
IFSG was attempting to develop a
consensus on how to harmonize the
various requirements directed at the
same types of reporting and requested
that the Commission not adopt its
proposals until the IFSG completed its
study. One of these commenters, FIA,
suggested in the alternative that the
Commission adopt a ‘‘no-action’’
position to permit an FCM to follow a
related rule of its DSRO or the New
York Stock Exchange, Inc. (NYSE), as
elected by the FCM. The IFSG reported
on its harmonization efforts in its letters
to the Division dated February 22 and
April 8, 1996 and stated that the
Commission and SEC should adopt
similar rules which would require two
business days prior notice when excess
adjusted net capital is to be reduced 30
percent or more and notice within two
business when net capital has been
reduced by 20 percent or more.8

As noted above, the Commission
requested comment as to whether Rule
1.12(g) should establish a mechanism by
which the Commission could delay or
prevent an FCM from carrying out
planned transactions that would reduce
adjusted net capital by more than 20
percent. Three commenters stated that
the Commission should not be able to
delay or prevent capital reductions. A
fourth commenter, SIA, stated that for
firms dually registered as FCMs and
BDs, only the SEC should have such
authority, but it supported CFTC
authority to delay or prevent capital
reductions for other FCMs (i.e., those
not also registered as BDs). Although it
did not directly address the question
posed by the Commission, the FCM
commenter, Bielfeldt, stated that no
notice under Rule 1.12(g) should be
required with respect to capital
reductions resulting from planned
transactions. Another commenter, Mr.
Goldberg, expressed his belief that the
capital rules as written do not require
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9 The IFSG’s April 8, 1996 letter made two other
suggestions in addition to those referred to above
which were that: (1) notice not be triggered by a
futures or securities transaction in the ordinary
course of business between an FCM and an affiliate
where the FCM makes payment to or on behalf of
such affiliate for such transaction and then receives
payment from such affiliate for such transaction
within two business days from the date of the
transaction; and (2) an FCM’s DSRO have discretion
to exempt the FCM from filing notice under Rule
1.12(g) where withdrawals, advances or loans in the
aggregate, on a net basis, equal $500,000 or less.
The Commission is adopting the former suggestion
as a proviso to Rule 1.12(g). As to the second
suggestion, Commission staff discussed the issue
with an IFSG representative, who stated that it was
included in the letter since the SEC rule provides
for such exemptions. The IFSG representative
further indicated that such a provision was not an
issue of concern to the futures industry members of
IFSG so the Commission is not including it in Rule
1.12(g).

10 61 FR 7080 (Feb. 26, 1996). These proposals
concerned the financial reporting cycle and the
debt-equity ratio requirements for FCMs and IBs.

11 For an FCM dually registered as a BD and
taking advantage of the option available under
Commission Rule 1.10(h) to file a copy of its
Financial and Operational Combined Uniform
Single (FOCUS) Report in lieu of Form 1–FR–FCM
(which includes about one-half of all FCMs), the
calculation for subsequent notice would be based
upon ‘‘tentative net capital’’ as set forth in SEC Rule
240.15c3–1, i.e., net capital before securities
haircuts, and the calculation for prior notice would
be based upon ‘‘excess net capital.’’ The
Commission’s definition of net capital and the
SEC’s definition of tentative net capital, as well as
the Commission’s definition of excess adjusted net
capital and the SEC’s definition of excess net
capital, are for practical purposes the same.

12 The Commission notes that Rule 1.12(g)(3)
provides that the Director of the Division or the
Director’s designee may require an FCM filing a
notice under Rule 1.12(g) to furnish additional
information. The Commission believes that it is
important to maintain this flexibility and this is
another reason why early warning notices should be
filed with the Commission as well as the DSRO and
not only with the latter as Bielfeldt suggested.

13 See Commission Rules 1.17(a)(3)–(5) and
1.18(b), 17 CFR 1.17(a)(3)–(5) and 1.18(b) (1995).

firms to establish systems to monitor
capital on a day-to-day basis; in his
view, it is sufficient if a firm can, at a
later date, demonstrate that it was in
compliance on any date. Therefore, Mr.
Goldberg believes that the effect of
planned transactions on a firm’s capital
would not be readily determinable,
rendering a firm incapable of providing
early warning with respect to such
transactions.

There were two other comments
related to the proposed amendment of
Rule 1.12(g). Two commenters
requested clarification that notice under
the rule would not be required with
respect to repayment or prepayment of
subordinated debt, since separate notice
of such events and DSRO approval is
already required. Another commenter
stated that the calculation used in Rule
1.12(g) should be based upon net
capital, as modified by the dollar
amount of deficit and undermargined
accounts, rather than adjusted net
capital.

The Commission has carefully
considered these comments and has
determined to amend Rule 1.12(g)
consistent with the suggestions of the
IFSG.9 The Commission believes that
this action will make its rule concerning
capital reductions consistent with the
SEC’s rule and the rules of futures and
securities industry SROs in this area.
The IFSG’s letters were jointly
addressed to the Division and to the
SEC’s Division of Market Regulation
(DMR) and the Division’s staff has been
in contact with DMR staff to assure
similarity of treatment regarding early
warning notices related to capital
reductions. The Commission’s
December 1995 proposals, which are
discussed more fully below, as well as
the Commission’s February 1996
proposals,10 were intended to conform

Commission minimum financial and
related reporting requirements with
those of the SROs and SEC in various
areas, as recommended by several
participants in the Commission’s
roundtable on capital issues held on
September 18, 1995. A uniform
approach among the Commission, SEC
and the SROs with respect to notices of
major capital reductions should
simplify the reporting requirements for
FCMs that are also BDs and/or members
of more than one futures or securities
SRO, eliminating needless
inconsistencies among required notices
relating to the same types of
circumstances, and provide consistent
and sufficient information to financial
regulators and SROs to permit them to
monitor effectively the financial
condition of firms under their
jurisdiction.

The Commission notes that basing the
event requiring notice within two
business days upon a decline in net
capital rather than adjusted net capital
as currently in the rule will require
larger reductions to trigger the notice
since net capital will normally exceed
adjusted net capital. Conversely, since
the prior notice requirement will be
based upon a decline in excess adjusted
net capital rather than adjusted net
capital as currently in the rule, smaller
reductions could trigger the notice since
adjusted net capital will necessarily
exceed excess adjusted net capital,
despite the fact that the percentage
decline required to trigger prior notice
has been increased from 20 to 30
percent. The Commission believes that
it has now achieved a balanced
approach in this area that implements
its ongoing resolve to streamline its
rules and avoid unnecessary duplication
or redundant or inconsistent
requirements to the extent consistent
with customer protection. It also further
harmonizes the Commission’s rules
with SEC rules and takes account of the
ongoing harmonization project of the
IFSG.11

The Commission has also determined
not to establish a mechanism whereby it
could delay or prevent an FCM from

carrying out planned transactions that
would reduce excess adjusted net
capital by 30 percent or more. The
Commission continues to view the early
warning requirements under Rule 1.12
as essentially a mechanism for
notification of situations that have or
potentially could have a negative impact
on a firm’s ability to carry on normal
business operations consistent with the
Commission’s prudential requirements
and that pose a potential threat to
customer funds or a firm’s financial
integrity. In the case of a planned
reduction, the Commission believes that
an explanation should accompany the
notice. Although the Commission’s staff
may wish to discuss reported events
with the FCM,12 the Commission does
not believe that a formal mechanism to
delay or prevent events giving rise to a
notice under Rule 1.12(g) is warranted
at this time. The Commission currently
has the authority to require specific
reports from custodians upon the
transfer of segregated funds in certain
circumstances and also requires 100
percent segregation of customer
obligations unlike the SEC that has a
more limited requirement. These two
authorities make it less likely that there
could be a ‘‘run’’ on a futures firm or a
misappropriation of segregated funds
without additional authority to preclude
reductions of capital. Moreover, the
Commission is aware of the need for
regulators to be sensitive to the liquidity
needs of a holding company system as
a whole consistent with its
responsibilities to the regulated entity.

The Commission also wishes to
respond to the comments of Bielfeldt
and Mr. Goldberg that no notice should
be required or can be prepared with
respect to capital reductions resulting
from planned transactions. As the
Commission stated when it published
the proposals:

The Commission’s early warning rules
relating to an FCM’s level of capital
contemplate that the FCM will have systems
in place to monitor its capital levels and its
compliance with the Commission’s net
capital rules on a day-to-day basis. The
Commission requires each FCM to be able to
demonstrate its capital compliance at any
time and not just on a required formal
computation or filing date.13 Consequently,
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14 See Commission Rules 1.17(h)(2)(vii) and (viii),
17 CFR 1.17(h)(2)(vii) and (viii) (1995); CFTC
Interpretative Letter No. 85–17, [1984–1986
Transfer Binder] Comm. Fut. L. Rep. (CCH) ¶22,738
(Sept. 10, 1985).

15 59 FR 9689, 9706 (March 1, 1994).
16 59 FR 66822, 66823–24.

17 See proposed Rule 1.15(b)(2)(iii) in the March
1994 risk assessment proposals, 59 FR 9689, 9706.

18 Follow-up Report on Financial Oversight of
Stock Index Futures Markets During October 1987,
CFTC Division of Trading and Markets, at 84 (Jan.
6, 1988).

the effect of planned transactions on net
capital should be readily determinable.

The Commission further notes that
since it issued these proposals, the
failure of Barings PLC has occurred.
That failure only reinforces the need for
FCMs to have robust internal controls
and capital monitoring systems that
permit a firm to assess its financial
position on a day-to-day, if not more
frequent, basis.

In response to the request of two of
the commenters noted above, the
Commission wishes to make clear that
Rule 1.12(g) does not require separate
notice with respect to repayment or
prepayment of subordinated debt since
an FCM must always get approval for
prepayment of subordinated debt from
its DSRO as discussed more fully
below.14

D. Unanswered Margin Calls
As part of the March 1994 risk

assessment rule proposals, the
Commission had proposed Rule
1.15(b)(2)(iii), which would have
required an FCM to notify the Division
whenever aggregate cumulative losses in
all noncustomer accounts exceeded the
greater of: (A) in any 30-day period, 10
percent of the last reported consolidated
stockholders’ equity of the FCM’s parent
or $50 million, or (B) in any 12-month
period, 20 percent of the last reported
consolidated stockholders’ equity of the
FCM’s parent or $100 million.15 This
proposal was opposed by several
commenters. Some of the commenters
suggested that, as an alternative, an
FCM be required to notify the
Commission within two business days
after a margin call to a noncustomer
remains outstanding for two business
days, if the margin call exceeds 20
percent of the FCM’s adjusted net
capital.

In response to these comments, the
Commission determined in December
1994 to propose Rule 1.12(f)(4) which
would require an FCM to file an early
warning notice when a margin call on
a customer, noncustomer or omnibus
account that exceeds the firm’s excess
adjusted net capital is not answered by
the close of business on the day
following the day the call is made. The
Commission’s proposal would permit
FCMs to take into account favorable
market moves in determining whether
the margin call would be required to be
reported under this rule.16

For purposes of proposed Rule
1.12(f)(4), a margin call would mean any
deposit of funds required by the FCM to
margin, guarantee or secure a futures or
commodity option position. Thus, if,
with respect to an exchange-traded
contract, the FCM requires a deposit in
excess of the minimum required
pursuant to exchange rules, that greater
amount would be the amount used in
determining whether a call has been
collected from an account holder.
Although exchanges may exempt firms
from the requirements of Commission
Rule 1.12(f)(3), which requires notice of
issuance of a margin call in excess of a
firm’s entire adjusted net capital, the
Commission proposed not to permit the
granting of such waivers from the Rule
1.12(f)(4) notice requirement. The
Commission also requested additional
comment, however, on the originally
proposed trigger event for which Rule
1.12(f)(4) was proposed as an
alternative.17

The contract market and trade
association commenters addressed
proposed Rule 1.12(f)(4). CBT supported
the proposal. CME, FIA and SIA stated
that the rule should be based upon the
exchange minimum maintenance
margin level only, since such a rule
could otherwise be a disincentive for
FCMs to establish higher internal
margin requirements. FIA and SIA also
requested that the Commission allow
more time to meet a margin call before
notice is required if foreign customers
are involved. CBT and CME urged the
Commission to repeal Rule 1.12(f)(3),
which requires an FCM to file a notice
when an account is undermargined by
an amount in excess of the FCM’s
adjusted net capital, since it is little
used and similar to the proposal. FIA
suggested two clarifications: (1) That the
Commission state that a margin call is
usually issued on the day following the
day the account becomes
undermargined; and (2) that the
provision be applied to all commodity
interest accounts subject to margining.
FIA and SIA also requested that the
Commission define ‘‘excess adjusted net
capital.’’

The Commission has carefully
considered these comments and has
determined to adopt Rule 1.12(f)(4) as
proposed. As to whether the minimum
margin standard in the rule should be
the exchange minimum level or any
higher amount set by the FCM, the
Commission believes that FCMs
establish margin requirements for
accounts based upon an assessment of
the creditworthiness of the account

owner and that a Rule 1.12(f)(4) notice
requirement should have negligible
impact in the context of margin
requirements intended to safeguard a
firm’s financial position. Further, if the
Commission adopted the view of certain
commenters that the exchange
minimum maintenance margin level is
the appropriate level for purposes of
Rule 1.12(f)(4) and an FCM set an
account’s maintenance margin level
higher than the minimum requirement
of an exchange, the FCM would be
required to monitor the impact of the
lower exchange minimum requirement
for purposes of Rule 1.12(f)(4). The
Commission believes that such a
requirement could be more costly and
confusing to keep track of than simply
requiring an FCM to treat a margin call
for the account as a margin call under
Rule 1.12(f)(4).

Concerning the comment that more
time be allowed to meet a margin call
if foreign customers are involved, the
Commission is not persuaded that this
would be appropriate. As far back as the
October 1987 market break, the Division
noticed a disproportionate incidence of
customer defaults and liquidations
attributable to foreign traders. FCMs
were urged to establish procedures to
assure that they obtain adequate
security from foreign customers to
protect against the potential for price
fluctuations to result in aberrant margin
calls that could not be readily satisfied
by such customers and that, for the
FCM, could be unduly costly or
impossible to recover were legal action
against the customer ultimately
required.18 The Commission believes
that the events that have occurred since
1987, including the growing
internationalization of the futures
markets, and the Commission’s
determination, as discussed below, to
require gross collection of exchange-set
margin for all omnibus accounts,
including those originated by foreign
brokers, lead to the conclusion that
margin calls attributable to foreign
traders should not be given preferential
treatment in the context of the early
warning notice requirement of Rule
1.12(f)(4).

In response to FIA’s suggestions, the
Commission wishes to make clear that
a margin call is usually issued on the
business day following the business day
the account becomes undermargined
and that Rule 1.12(f)(4) as proposed and
adopted ‘‘applies to all accounts carried
by the futures commission merchant
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19 See also 17 CFR 1.17(d)(3) (1995); Form 1–FR–
FCM, page 8, line 24.

20 Bielfeldt further commented that haircuts on
proprietary positions should be eliminated and all
accounts should be treated similarly for capital
purposes. This comment addresses issues outside of
the scope of this rulemaking proceeding.

21 Because of this determination, the
Commission’s proposal that maintenance margin
with respect to an FCM’s proprietary account shall
mean the amount of funds the FCM is required to
maintain at the clearing organization with its
clearing broker, or five percent of the value of the
contract, whichever is greater, is moot. The
Commission requested comment on that point and
CME and Bielfeldt objected to the five percent
provision, while CBT thought such a provision
should be used only in the absence of margin being
set by the exchange or clearing organization.

22 This proposal would also have the effect of
increasing an FCM’s ‘‘early warning’’ level of
adjusted net capital from $75,000 to $375,000
despite the fact that Rule 1.12(b)(1) itself would not
be amended.

23 More than two-thirds of IBs enter into a
guarantee agreement with an FCM in accordance
with Commission Rules 1.17(a)(2)(ii) and 1.10(j) in
lieu of raising their own capital, and thus would be
unaffected by the proposed amendment.

24 These proposals and others discussed below
were published at 60 FR 63995 (Dec. 13, 1995).

25 7 U.S.C. 13a–1 (1994).
26 See 60 FR 63995, 63996.
27 Section 6c of the Act authorizes the

Commission, whenever it appears that a person has
engaged, is engaging, or is about to engage in any
act or practice constituting a violation of any
provision of the Act or any rule or regulation
thereunder, to bring an action to enjoin such act or
practice, or to enforce compliance with the Act or
any rule or regulation thereunder. However, the
Commission does not have the authority to
discipline an exchange member for violation of an
exchange rule in the absence of the exchange’s
failure to act, or to enforce compliance with a
registered futures association’s own rule upon a
member thereof. See Sections 8c(a)(1) and 17(l)(1)
of the Act, 7 U.S.C. 12c(a)(1) and 21(l)(1) (1994).

28 Commission Rule 170.15, 17 CFR 170.15
(1995), mandates that each person required to
register as an FCM become and remain a member
of a futures association which provides for the
membership therein of such FCM unless there is no
registered futures association. NFA is the only
registered futures association.

29 43 FR 39956, 39972 (Sept. 8, 1978).
30 On November 24, 1992, the SEC adopted rule

amendments to raise its minimum net capital
requirements for BDs holding customer funds,
which had been $25,000, to $250,000 in stages. The
requirement increased to $100,000 effective July 1,
1993, $175,000 effective January 1, 1994 and to the
current level of $250,000 effective July 1, 1994. See
57 FR 56973, 56990 (Dec. 2, 1992); 17 CFR
240.15c3–1e(a) (1995).

* * * that are subject to margining
* * *.’’ As to the term ‘‘excess adjusted
net capital,’’ this means an FCM’s
adjusted net capital less its required
minimum adjusted net capital
computed in accordance with
Commission Rule 1.17.19 The
Commission further wishes to make
clear that the notice required by Rule
1.12(f)(4) must include account name,
date of margin call, amount of margin
call and the FCM’s excess adjusted net
capital. The Commission also believes
that Rule 1.12(f)(3) referred to above,
although somewhat similar to Rule
1.12(f)(4), should continue as a separate
early warning notice requirement.

E. Maintenance Margin Factor
Some commenters on the

Commission’s March 1994 risk
assessment proposals also suggested
that, in lieu of adopting the proposal
referred to above concerning the
reporting of losses in noncustomer
accounts, the Commission amend Rule
1.12 to add an early warning reporting
requirement to require an FCM to report
to the Commission whenever its excess
adjusted net capital is less than six
percent of the maintenance margin
requirement applicable to positions in
proprietary and noncustomers’
accounts. These commenters noted that
the CME imposes a capital requirement
on an informal basis on its clearing
members that factors in a percentage of
proprietary and noncustomers margin
requirements. The Commission
determined to propose an amendment to
Rule 1.12 in December 1994 in line with
the commenters’ suggestions.

All of the commenters on the
December 1994 proposals addressed this
provision and stated that proprietary
positions are subject to haircuts and
thus should not be included in the
calculation for an early warning notice
requirement.20 The trade association
commenters also stated that positions
held by noncustomers who are subject
to capital requirements of the
Commission, or of another regulator or
an SRO, either domestic or foreign,
should not be included in the
calculation required by Rule 1.12(f)(5).

The Commission has reconsidered its
proposal in light of these comments. As
noted above, the proposal responded to
comments on the March 1994 risk
assessment proposals which apparently
misread the CME’s requirements, since

the CME rule only adds a percentage of
noncustomer margin. The Commission
recognizes that proprietary positions are
already accounted for in the minimum
financial rule through haircuts;
however, noncustomer positions are not
and neither are they factored into the
minimum financial requirement based
upon four percent of customer funds.
Based upon the comments and its
reconsideration of the issue, the
Commission has determined not to
include proprietary accounts as a factor
in determining whether notice is
required under Rule 1.12(f)(5).21

However, noncustomer accounts will be
included in the calculation under Rule
1.12(f)(5), unless the noncustomer is
itself subject to the Commission’s
minimum financial requirements for an
FCM or the SEC’s minimum financial
requirements for a BD. This is intended
to reflect the fact that affiliates rarely
retain excess funds at the clearing firm.
The Commission will reassess whether
this exclusion is appropriate in
connection with its further review of the
capital rule as a whole.

II. Minimum Financial Requirements
for FCMs and IBs

On December 7, 1995, the
Commission voted to propose
amendments to Rule 1.17 to: (a) Increase
the required minimum dollar amount of
adjusted net capital for FCMs from
$50,000 to $250,000; 22 (b) increase the
required minimum dollar amount of
adjusted net capital for ‘‘independent’’
IBs from $20,000 to $30,000; 23 and (c)
make the amount of adjusted net capital
required by a registered futures
association for its member FCMs and
IBs an element of the Commission’s
minimum financial requirements for
FCMs and IBs.24

These amendments were proposed in
order to permit the Commission to use

its authority under Section 6c of the
Commodity Exchange Act (Act) 25 to
enforce compliance with what are
effectively, for the reasons discussed
when the proposals were published,26

the current minimum adjusted net
capital requirements applicable to FCMs
and independent IBs with the benefit of
all of the remedies available to the
Commission under the Act for the
enforcement of compliance with any
provision of the Act and any rule
promulgated thereunder.27 In addition,
these amendments would harmonize the
Commission’s minimum financial
requirements for FCMs and independent
IBs with the prevailing standards
established by NFA rules.28 The
amendments would also support the
objective of assuring that FCMs have a
substantial commitment to meeting their
regulatory obligations to customers, an
objective for which an increased
requirement appears appropriate given
the increase in the amount of funds held
by FCMs and the change in the value of
the dollar since 1978, the last time the
Commission increased the required
minimum dollar amount of capital for
FCMs.29 The Commission also believed
that the proposed amendments to Rule
1.17 were necessary to clarify its
authority to require the transfer of
positions at such time as a firm is no
longer in compliance with the NFA rule,
and to eliminate any confusion that may
have existed as to whether the
Commission could take action where an
FCM’s adjusted net capital is below
$250,000 yet still at least $50,000,30 or
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31 The Commission’s minimum dollar amount of
adjusted net capital for independent IBs has
remained unchanged at $20,000 since 1983, when
rules governing IBs were first adopted, so the
change in the dollar’s value since that time justifies
an increase to $30,000 for the minimum amount. 48
FR 35248 (Aug. 3, 1983).

32 NFA minimum financial requirements for
FCMs and independent IBs based upon the number
of branches and APs are discussed in the proposing
release, 60 FR 63995, 63997.

33 All SROs are required to have in effect and
enforce rules approved by the Commission
prescribing minimum financial and related
reporting requirements for member FCMs and IBs.
Such requirements must be the same as, or more
stringent than, those contained in Commission
Rules 1.10 and 1.17. See Commission Rule 1.52, 17
CFR 1.52 (1995).

34 See 60 FR 63995, 63997.
35 The other provisions of Rule 1.17 referred to

herein are discussed at 60 FR 63995, 63996.
36 CFTC Interpretative Letter No. 85–17, [1984–

1986 Transfer Binder] Comm. Fut. L. Rep. (CCH)
¶ 22,738 (Sept. 10, 1985).

37 In those rare instances where the registrant is
not a member of any SRO (which would mean that
it could not handle customer business), such a
request would be submitted to the Commission.

38 The Commission made clear when it proposed
this amendment that if a firm’s subordinated debt
amounts to 25 percent of its adjusted net capital
and the firm wishes to prepay all outstanding
subordinated debt and simultaneously enter into
new subordinated debt arrangements for the same
amount, but with a different maturity date or
interest rate, dual approval would not be required
since there would be no net effect on the firm’s
adjusted net capital. Similarly, if a firm wanted to
convert subordinated debt to paid-in capital, dual
approval would not be required so long as such
conversion did not result in a reduction of 20
percent or more of the firm’s adjusted net capital.
60 FR 63995, 63997–98.

39 The comment letters referred to the adjusted
net capital standard in the proposal. As noted
above, the amendments to Rule 1.12(g) as adopted
are based upon a reduction in a firm’s net capital
or excess adjusted net capital.

40 This requirement is in addition to the current
requirement that each DSRO report monthly to the
regional office of the Commission nearest to it all
actions taken with respect to subordinated loan
agreements. Division of Trading and Markets
Financial and Segregation Interpretation No. 4–1,
¶ 25, 1 Comm. Fut. L. Rep. (CCH) ¶ 7114A, at 7102
(July 29, 1985).

an independent IB’s adjusted net capital
is below $30,000 yet still $20,000 or
more.31

Four comment letters were received
on the December 1995 proposals,
submitted by FIA, NFA, CBT and CME.
FIA and NFA supported the proposed
amendments to the Commission’s
minimum financial requirements for
FCMs and independent IBs. CBT and
CME supported raising the minimum
dollar amounts of the Commission’s
financial requirements to those of the
NFA for FCMs and independent IBs, but
objected to incorporating all aspects of
NFA’s minimum financial requirements
(i.e., the standards based on number of
branches and associated persons (APs))
into the Commission’s rules.32 CBT
stated that:

Many SROs have their own internal rules
to determine capital that have been
developed to address a specific need
identified by that SRO. It can be anticipated
that the NFA may develop further capital
standards to address the capital needs of the
firms for which it is primarily responsible
and although all FCMs doing customer
business are subject to these requirements, by
virtue of being members of the NFA, if such
requirements become Commission mandates,
there would be a greater responsibility placed
on the other DSROs to monitor compliance
with what are in essence another
organization’s internal capital requirements.

The Commission disagrees with this
comment. A registered futures
association cannot impose a minimum
financial requirement for its member
FCMs and IBs unless such a rule is
approved by the Commission. When the
Commission approves such a rule of the
registered futures association, the
proposed amendment would make that
standard an element of the
Commission’s minimum requirements.
Therefore, SROs effectively will be
monitoring compliance with the
minimum financial requirements for
doing Commission-regulated FCM
business, not another organization’s
internal capital requirements.33

Based upon a review of the comments
and its own consideration of these
issues, the Commission has determined
to adopt the amendments to Rule 1.17(a)
as proposed. The Commission is also
adopting conforming amendments to the
early warning level of adjusted net
capital for FCMs (new paragraph (b)(3)
of Rule 1.12), the restrictions on
withdrawals of equity capital (new
paragraph (e)(1)(iii) of Rule 1.17), and
various provisions of Rule 1.17(h)
concerning subordinated debt.34 The
Commission further notes that several
provisions of Rule 1.17 contain cross-
references to Rule 1.17(a)(1)(i)(A) and
1.17(a)(1)(ii)(A), the minimum dollar
amount of adjusted net capital for FCMs
and independent IBs, respectively.
These other provisions of Rule 1.17
restrict or require certain actions if
specified levels of adjusted net capital,
which in all cases exceed 100 percent of
the minimum dollar amount, are
breached. Thus, the amendments to
Rule 1.17(a)(1)(i)(A) and (a)(1)(ii)(A)
will have a corresponding impact on
various FCM and independent IB
activities or obligations referred to
elsewhere in Rule 1.17.35

III. Approval of Prepayment of
Subordinated Debt

The Commission also proposed in
December 1995 to codify a Division ‘‘no-
action’’ letter 36 by amending
Commission Rule 1.17(h)(2)(vii)(C)
generally to require submission by an
FCM or independent IB of a request for
approval of prepayment of subordinated
debt only to its DSRO.37 However, the
Commission also proposed that dual
approval by the DSRO and the
Commission would be required if the
requested prepayment would result in a
reduction of 20 percent or more of the
firm’s adjusted net capital.38

FIA supported the amendment as
proposed, but NFA, CBT and CME each
raised objections to a requirement for
dual approval by the DSRO and the
Commission where prepayments of
subordinated debt would reduce a firm’s
adjusted net capital by at least 20
percent. The commenters stated that
DSROs have demonstrated the
capability to competently handle
prepayment of subordinated debt during
the past ten years of the no-action
period. CME stated that a firm will be
required to provide notice of a decrease
of 20 percent or more in adjusted net
capital pursuant to Rule 1.12(g), as
discussed above. CBT recommended
that the Commission make clear that a
prepayment of subordinated debt that
results in a decrease of 20 percent or
more in adjusted net capital constitutes
a reporting event to the Commission.39

NFA recommended that approval of
such prepayment should only be
required by the DSRO, which in turn
should be required to provide the
Commission with notice of any such
approvals.

The Commission has considered this
issue in light of the comments received
and the other rule amendments it is
announcing herein, particularly Rule
1.12(g) discussed above. The
Commission believes that dual approval
by the DSRO and the Commission need
not be required for prepayment of
subordinated debt, even if such
prepayment would reduce an FCM’s or
independent IB’s net capital by 20
percent or more or its excess adjusted
net capital by 30 percent or more. In
such cases, however, the DSRO must
immediately provide the Commission
with a copy of any notice of approval of
prepayment of subordinated debt issued
to an FCM or an independent IB.40

IV. Gross Collection of Exchange-Set
Margins

The Commission also proposed in
December 1995 to amend Rule 1.58,
which governs gross collection of
exchange-set margin for omnibus
accounts, to make it applicable to
omnibus accounts carried by FCMs for
foreign brokers. The Commission made
this proposal because, in view of the
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41 A fuller discussion of this issue is set forth in
the proposing release. 60 FR 63995, 63998.

42 This charge relates to funds deposited by an
FCM with a foreign broker for clearing transactions
on non-U.S. markets, as distinct from the exclusion
from current assets for debit/deficit accounts under
Rule 1.17(c)(2)(i), where a customer of the FCM has
a debt to the FCM.

43 43 FR 39956, 39975 (Sept. 8, 1978).
44 The Joint Audit Committee (JAC) is composed

of representatives of all U.S. futures SROs. It was
established to coordinate audit and financial
surveillance, plans, policies and procedures,
particularly with respect to FCMs that are members
of more than one SRO. Responsibility for
monitoring firms that are members of more than one
SRO is allocated among the SROs under a Joint

Audit Plan in which all of the exchanges and NFA
participate.

45 17 CFR 30.10 (1995). Part 30 of the
Commission’s rules governs foreign futures and
options transactions (i.e., commodity interest
transactions entered into by a person located in the
U.S. on or subject to the rules of a foreign board
of trade) and generally requires, among other things,
that persons engaged in such transactions for or on
behalf of customers located in the U.S. register
under the Act. However, the Part 30 rules contain
an exemptive provision pursuant to which the
Commission may exempt a firm located outside the
U.S. from the application of certain of the
Commission’s rules based upon substituted
compliance by the firm with corresponding
regulatory requirements of the foreign jurisdiction
in areas such as registration, minimum financial
requirements, safeguarding of customer funds,
record-keeping and reporting requirements, and
sales practice standards, and subject to certain
conditions primarily related to the protection of
customer funds.

The relief is granted to firms designated by a
foreign entity such as the United Kingdom
Securities and Investments Board or the Association
of Futures Brokers and Dealers (U.K.). A listing of
these entities is set forth in Appendix C to the
Commission’s Part 30 rules.

46 See 5 U.S.C. 553(b) (1994). Preliminary review
of data related to this charge by the Commission’s
staff indicates that these receivables are not a
substantial asset for most firms. The Commission
also notes that its staff will review firms’ financial
statements to determine if unsecured receivables
from foreign brokers are a substantial portion, such
as 25 percent, of a firm’s assets and, if so, may
undertake discussions with the firms concerning
the circumstances involved.

47 See 47 FR 18618, 18619 (Apr. 30, 1982).

increasing internationalization of the
financial markets, and in particular the
increasing use of foreign omnibus
accounts, the Commission believed that
foreign broker omnibus accounts should
be treated in the same manner as
omnibus accounts carried for domestic
FCMs. The Commission also noted that
the proposals would conform Rule 1.58
to the industry practice since, as a result
of staff recommendations in rule
enforcement reviews and SRO rule
changes, all active U.S. contract markets
other than the New York Cotton
Exchange and the Philadelphia Board of
Trade require that FCMs collect margin
for omnibus accounts of foreign brokers
as well as other domestic FCMs on a
gross basis.

FIA, CBT and CME supported the
proposed amendment to Rule 1.58 and
the Commission has determined to
adopt this amendment as proposed.41

The Commission believes that gross
collection of exchange-set margin at the
clearing firm materially improves
financial control over the positions
carried through omnibus accounts.

V. Receivables From Foreign Brokers

Commission Rule 1.17(c)(5)(xiii)
requires that an FCM or independent IB,
when computing its adjusted net
capital, take a charge against its net
capital based upon:

Five percent of all unsecured receivables
includable under paragraph (c)(2)(ii)(D) of
this section used by the applicant or
registrant in computing ‘net capital’ and
which are not receivable from (A) a registered
futures commission merchant, or (B) a broker
or dealer which is registered as such with the
Securities and Exchange Commission.42

This provision has been unchanged
since it was adopted by the Commission
as part of the major overhaul of the
minimum financial and related
reporting requirements in 1978.43 In
1978, foreign futures business was
totally unregulated and foreign options
were banned.

By letter dated January 12, 1996 to the
Division, the Joint Audit Committee 44

requested that the Commission exempt
from the five percent capital charge set
forth in Rule 1.17(c)(5)(xiii) those
unsecured receivables from a foreign
broker that has been granted
‘‘comparability relief’’ under
Commission Rule 30.10.45

When the Commission adopted Rule
1.17(c)(5)(xiii) in 1978, there were no
Part 30 rules and the Commission had
little interaction with foreign regulators
compared to what it has in that regard
today. Indeed, many foreign
jurisdictions had no developed
regulatory structure for the futures
industry at that time. The Commission
was therefore concerned that unsecured
receivables from foreign brokers
represented greater risk to a firm’s
financial condition than those from a
registered FCM or BD, and should be
subject to an additional capital charge.
The increased cooperation among
regulators globally and enhancement of
capital standards monitoring today as
compared to 1978 justifies a
reconsideration of the appropriateness
of Commission Rule 1.17(c)(5)(xiii). The
Commission also notes that registered
FCMs and BDs today may have large
exposures in a jurisdiction such as the
U.K. and an unsecured receivable from
such an FCM or BD would not be
subject to a haircut whereas the same
receivable from a U.K. affiliate of a U.S.
firm would be subject to the five percent
charge so the five percent charge is a
regulatory rather than a location charge.

Based upon its consideration of this
issue, the Commission has determined
to add a proviso to Rule 1.17(c)(5)(xiii)
such that the haircut will not apply to
an unsecured receivable due from a
foreign broker if the receivable

represents deposits required to maintain
futures and commodity option positions
(i.e., ‘‘excess’’ deposits by an FCM with
a foreign broker are still subject to the
five percent charge), the foreign broker
has been granted comparability relief
pursuant to Commission Rule 30.10 and
the receivable is held in compliance
with the customer funds protection
requirements of the relevant
Commission order made under Rule
30.10 by the foreign broker itself, with
another foreign broker that has been
granted comparability relief under
Commission Rule 30.10, or at a
depository in the same jurisdiction as
either foreign broker that would qualify
as a depository for funds in accordance
with Commission Rule 30.7. Essentially,
the Commission is interpreting the
existing rule to treat ‘‘Rule 30.10 firms’’
akin to a registered FCM, provided the
conditions about the nature and location
of the receivable are also met. As this
relieves a burden on FCMs and
independent IBs in computing their
adjusted net capital, and follows a
request for such relief by the JAC on
behalf of the member firms of the SROs,
the Commission finds good cause that it
is unnecessary to publish this rule
amendment for public comment.46

However, although the Commission is
publishing this amendment as a final
rule, it would encourage any interested
parties to submit comments on this
amendment.

VI. Related Matters

A. Regulatory Flexibility Act
The Regulatory Flexibility Act (RFA),

5 U.S.C. 601–611 (1994), requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The rule amendment
discussed herein would affect FCMs and
independent IBs. The Commission has
previously determined that, based upon
the fiduciary nature of FCM/customer
relationships, as well as the requirement
that FCMs meet minimum financial
requirements, FCMs should be excluded
from the definition of small entity.47

With respect to IBs, the Commission
stated that it is appropriate to evaluate
within the context of a particular rule
whether some or all IBs should be
considered to be small entities and, if
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48 See 48 FR 35248, 35275–78 (Aug. 3, 1983).
49 The proposed increase in the dollar amount of

minimum adjusted net capital for an FCM and IB
would necessitate only a change in line item 23E
of the Statement of the Computation of Minimum
Capital Requirements on Form 1–FR–FCM and in
line item 15 of that Statement on Form 1–FR–IB, as
well as a calculation of the minimum adjusted net
capital requirement based upon a firm’s branch
offices and APs.

so, to analyze the economic impact on
such entities at that time.48 The
amendments to Rules 1.17(c)(5)(xiii)
and (h)(2)(vii) eliminate the capital
charge for unsecured receivables from
certain foreign brokers and reduce the
burden associated with the procedure to
obtain approval for prepayment of
subordinated debt, respectively.
Accordingly, these amendments impose
no additional requirements on an
independent IB. In addition, the
amendment to the minimum adjusted
net capital requirement for an IB
conforms the Commission’s requirement
to that of the NFA and therefore there
should be no impact on an IB’s financial
operations. Therefore, these rule
amendments will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act
The Paperwork Reduction Act of 1980

(PRA), 44 U.S.C. 3501 et seq. (1994),
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. In
compliance with the PRA, the
Commission submitted the December
1994 proposed rule amendments and
their associated information collection
requirements to the Office of
Management and Budget. The burden
associated with that entire collection
(3038–0024) including the December
1994 proposed rule amendments, is as
follows:

Average Burden Hours Per Response:
18.00.

Number of Respondents: 1,782.
Frequency of Response: annually,

quarterly and on occasion.
The burden associated with the

December 1994 proposed rule
amendments was as follows:

Average Burden Hours Per Response:
1.00.

Number of Respondents: 12.
Frequency of Response: on occasion.
The Office of Management and Budget

approved the December 1994
submission concerning collection 3038–
0024 on February 1, 1995.

When the Commission proposed rule
amendments in December 1995, it noted
that the proposed rule amendments had
no burden,49 although Rules 1.12, 1.17

and 1.58 are part of groups of rules with
the following burdens.

The burden associated with the
collection required by Rules 1.12 and
1.17 (3038–0024), including the rule
amendments proposed in December
1995, is as noted above. The burden
associated with the collection required
by Rule 1.58 (3038–0026), including the
rule amendments proposed in December
1995, is as follows:
A. Reporting

Average Burden Hours Per Response:
0.04.

Number of Respondents: 100.00.
Frequency of Response: daily.

B. Recordkeeping
Average Burden Hours Per Response:

1.00.
Number of Respondents: 300.00
Frequency of Response: annually.
Persons wishing to comment on the

estimated paperwork burden associated
with these rule amendments should
contact Jeff Hill, Office of Management
and Budget, room 3228, NEOB,
Washington, DC 20503 (202) 395–7340.
Copies of the information collection
submissions to OMB are available from
Joe F. Mink, CFTC Clearance Officer,
1155 21st Street, NW., Washington, DC
20581, (202) 418–5170.

List of Subjects in 17 CFR Part 1
Commodity futures, Minimum

financial requirements.
In consideration of the foregoing, and

pursuant to the authority contained in
the Commodity Exchange Act, and in
particular Sections 4f(b), 4f(c), 4g and
8a, 7 U.S.C. 6f(b), 6f(c), 6g, and 12a, the
Commission hereby amends Part 1 of
Chapter I of Title 17 of the Code of
Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6c, 6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 6l, 6m,
6n, 6o, 6p, 7, 7a, 7b, 8, 9, 12, 12a, 12c, 13a,
13a–1, 16, 16a, 19, 21, 23 and 24.

2. Section 1.12 is amended by
removing the word ‘‘or’’ at the end of
paragraph (b)(2), by redesignating
paragraph (b)(3) as paragraph (b)(4), by
adding a new paragraph (b)(3), by
adding paragraphs (f)(4) and (f)(5) and
by revising the introductory text of
paragraph (g), paragraph (g)(1) and
paragraph (g)(2) to read as follows:

§ 1.12 Maintenance of minimum financial
requirements by futures commission
merchants and introducing brokers.

* * * * *

(b) * * *
(3) 150 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or
* * * * *

(f) * * *
(4) A futures commission merchant

shall report immediately whenever any
commodity interest account it carries is
subject to a margin call, or call for other
deposits required by the futures
commission merchant, that exceeds the
futures commission merchant’s excess
adjusted net capital, determined in
accordance with § 1.17, and such call
has not been answered by the close of
business on the day following the
issuance of the call. This applies to all
accounts carried by the futures
commission merchant, whether
customer, noncustomer, or omnibus,
that are subject to margining, including
commodity futures and options. In
addition to actual margin deposits by an
account owner, a futures commission
merchant may also take account of
favorable market moves in determining
whether the margin call is required to be
reported under this paragraph.

(f)(5)(i) A futures commission
merchant shall report immediately
whenever its excess adjusted net capital
is less than six percent of the
maintenance margin required by the
futures commission merchant on all
positions held in accounts of a
noncustomer other than a noncustomer
who is subject to the minimum financial
requirements of:

(A) A futures commission merchant,
or

(B) The Securities and Exchange
Commission for a securities broker and
dealer.

(ii) For purposes of paragraph (f)(5)(i),
maintenance margin shall include all
deposits which the futures commission
merchant requires the noncustomer to
maintain in order to carry its positions
at the futures commission merchant.

(g) A futures commission merchant
shall provide written notice of a
substantial reduction in capital as
compared to that last reported in a
financial report filed with the
Commission pursuant to § 1.10. This
notice shall be provided as follows:

(1) If any event or series of events,
including any withdrawal, advance,
loan or loss cause, on a net basis, a
reduction in net capital (or, if the
futures commission merchant is
qualified to use the filing option
available under § 1.10(h), tentative net
capital as defined in the rules of the
Securities and Exchange Commission)
of 20 percent or more, notice must be
provided within two business days of



19186 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Rules and Regulations

the event or series of events causing the
reduction; and

(2) If equity capital of the futures
commission merchant or a subsidiary or
affiliate of the futures commission
merchant consolidated pursuant to
§ 1.10(f) (or 17 CFR 240.15c3–1e) would
be withdrawn by action of a stockholder
or a partner or by redemption or
repurchase of shares of stock by any of
the consolidated entities or through the
payment of dividends or any similar
distribution, or an unsecured advance or
loan would be made to a stockholder,
partner, sole proprietor, employee or
affiliate, such that the withdrawal,
advance or loan would cause, on a net
basis, a reduction in excess adjusted net
capital (or, if the futures commission
merchant is qualified to use the filing
option available under § 1.10(h), excess
net capital as defined in the rules of the
Securities and Exchange Commission)
of 30 percent or more, notice must be
provided at least two business days
prior to the withdrawal, advance or loan
that would cause the reduction:
Provided, however, That the provisions
of paragraphs (g)(1) and (g)(2) of this
section do not apply to any futures or
securities transaction in the ordinary
course of business between a futures
commission merchant and any affiliate
where the futures commission merchant
makes payment to or on behalf of such
affiliate for such transaction and then
receives payment from such affiliate for
such transaction within two business
days from the date of the transaction.
* * * * *

3. Section 1.17 is amended as follows:
3.1. By revising paragraph (a)(1);
3.2. By revising paragraph (c)(5)(xiii);
3.3. By removing the word ‘‘or’’ at the

end of paragraph (e)(1)(ii), by
redesignating paragraph (e)(1)(iii) as
(e)(1)(iv), and by adding a new
paragraph (e)(1)(iii);

3.4. By removing the word ‘‘or’’ at the
end of paragraph (h)(2)(vi)(C)(2), by
redesignating paragraph (h)(2)(vi)(C)(3)
as paragraph (h)(2)(vi)(C)(4), and by
adding a new paragraph (h)(2)(vi)(C)(3);

3.5. By removing the word ‘‘or’’ at the
end of paragraph (h)(2)(vii)(A)(2), by
redesignating paragraph (h)(2)(vii)(A)(3)
as paragraph (h)(2)(vii)(A)(4) and, as
redesignated, revising it, and by adding
a new paragraph (h)(2)(vii)(A)(3);

3.6. By removing the word ‘‘or’’ at the
end of paragraph (h)(2)(vii)(B)(2), by
redesignating paragraph (h)(2)(vii)(B)(3)
as paragraph (h)(2)(vii)(B)(4) and, as
redesignated, revising it, and by adding
new paragraphs (h)(2)(vii)(B)(3) and
(h)(2)(vii)(C);

3.7. By removing the word ‘‘or’’ at the
end of paragraph (h)(2)(viii)(A)(2), by

redesignating paragraph
(h)(2)(viii)(A)(3) as paragraph
(h)(2)(viii)(A)(4), and by adding a new
paragraph (h)(2)(viii)(A)(3);

3.8. By removing the word ‘‘or’’ at the
end of paragraph (h)(3)(ii)(B), by
redesignating paragraph (h)(3)(ii)(C) as
paragraph (h)(3)(ii)(D), and by adding a
new paragraph (h)(3)(ii)(C); and

3.9. By redesignating paragraphs
(h)(3)(v)(C) and (D) as paragraphs
(h)(3)(v)(D) and (E) and by adding a new
paragraph (h)(3)(v)(C). The revised and
added paragraphs read as follows:

§ 1.17 Minimum financial requirements for
futures commission merchants and
introducing brokers.

(a)(1)(i) Except as provided in
paragraph (a)(2)(i) of this section, each
person registered as a futures
commission merchant must maintain
adjusted net capital equal to or in excess
of the greatest of:

(A) $250,000;
(B) Four percent of the following

amount: The customer funds required to
be segregated pursuant to the Act and
these regulations and the foreign futures
or foreign options secured amount, less
the market value of commodity options
purchased by customers on or subject to
the rules of a contract market or a
foreign board of trade: Provided,
however, That the deduction for each
customer shall be limited to the amount
of customer funds in such customer’s
account(s) and foreign futures and
foreign options secured amounts;

(C) The amount of adjusted net capital
required by a registered futures
association of which it is a member; or

(D) For securities brokers and dealers,
the amount of net capital required by
Rule 15c3–1(a) of the Securities and
Exchange Commission (17 CFR
240.15c3–1(a)).

(ii) Except as provided in paragraph
(a)(2) of this section, each person
registered as an introducing broker must
maintain adjusted net capital equal to or
in excess of the greatest of:

(A) $30,000;
(B) The amount of adjusted net capital

required by a registered futures
association of which it is a member; or

(C) For securities brokers and dealers,
the amount of net capital required by
Rule 15c3–1(a) of the Securities and
Exchange Commission (17 CFR
240.15c3–1(a)).
* * * * *

(c) * * *
(5) * * *
(xiii) Five percent of all unsecured

receivables includable under paragraph
(c)(2)(ii)(D) of this section used by the
applicant or registrant in computing
‘‘net capital’’ and which are not
receivable from

(A) A registered futures commission
merchant, or

(B) A broker or dealer which is
registered as such with the Securities
and Exchange Commission: Provided,
however, That if the unsecured
receivable represents deposits required
to maintain futures and commodity
option positions, is receivable from a
broker which has been granted
comparability relief pursuant to § 30.10
of this chapter, and is held by the broker
itself, with another foreign broker that
has been granted comparability relief
under § 30.10 of this chapter, or at a
depository in the same jurisdiction as
either foreign broker that would qualify
as a depository for funds in accordance
with § 30.7 of this chapter, and, in the
case of customer funds, is held in
accordance with the special
requirements of the applicable
Commission order issued under § 30.10
of this chapter, there will be no charge.
* * * * *

(e) * * *
(1) * * *
(iii) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or
* * * * *

(h) * * *
(2) * * *
(vi) * * *
(C) * * *
(3) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or
* * * * *

(vii) * * *
(A) * * *
(3) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or

(4) For an applicant or registrant
which is also a securities broker or
dealer, the amount of net capital
specified in Rule 15c3–1d(b)(7) of the
Securities and Exchange Commission
(17 CFR 240.15c3–1d(b)(7)).

(B) * * *
(3) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or

(4) For an applicant or registrant
which is also a securities broker or
dealer, the amount of net capital
specified in Rule 15c3–1d(c)(5)(ii) of the
Securities and Exchange Commission
(17 CFR 240.15c3–1d(c)(5)(ii)):
Provided, however, That no special
prepayment shall be made if pre-tax
losses during the latest three-month
period were greater than 15 percent of
current excess adjusted net capital.
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(C) Notwithstanding the provisions of
paragraphs (h)(2)(vii)(A) and
(h)(2)(vii)(B) of this section, in the case
of an applicant, no prepayment or
special prepayment shall occur without
the prior written approval of the
National Futures Association; in the
case of a registrant, no prepayment or
special prepayment shall occur without
the prior written approval of the
designated self-regulatory organization,
if any, or of the Commission if the
registrant is not a member of a self-
regulatory organization. The designated
self-regulatory organization shall
immediately provide the Commission
with a copy of any notice of approval
issued where the requested prepayment
or special prepayment will result in the
reduction of the registrant’s net capital
by 20 percent or more or the registrant’s
excess adjusted net capital by 30
percent or more.

(viii) * * *
(A) * * *
(3) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or
* * * * *

(3) * * *
(ii) * * *
(C) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member; or
* * * * *

(v) * * *
(C) 120 percent of the amount of

adjusted net capital required by a
registered futures association of which it
is a member;
* * * * *

4. Section 1.58 is revised to read as
follows:

§ 1.58 Gross collection of exchange-set
margins.

(a) Each futures commission merchant
which carries a commodity futures or
commodity option position for another
futures commission merchant or for a
foreign broker on an omnibus basis must
collect, and each futures commission
merchant and foreign broker for which
an omnibus account is being carried
must deposit, initial and maintenance
margin on each position reported in
accordance with § 17.04 of this chapter
at a level no less than that established
for customer accounts by the rules of the
applicable contract market.

(b) If the futures commission
merchant which carries a commodity
futures or commodity option position
for another futures commission
merchant or for a foreign broker on an
omnibus basis allows a position to be

margined as a spread position or as a
hedged position in accordance with the
rules of the applicable contract market,
the carrying futures commission
merchant must obtain and retain a
written representation from the futures
commission merchant or from the
foreign broker for which the omnibus
account is being carried that each such
position is entitled to be so margined.

Issued in Washington, D.C. on April 25,
1996, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 96–10714 Filed 4–30–96; 8:45 am]
BILLING CODE 6351–01–P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 0

[Docket No. FR–3331–C–02]

RIN 2501–AB55

Reinstatement of Two Sections of
HUD’s Standards of Conduct
Regulation at 24 CFR Part 0;
Correction

AGENCY: Office of the Secretary,
Department of Housing and Urban
Development.
ACTION: Correction to final rule.

SUMMARY: This correction to a final rule
issued by the Department of Housing
and Urban Development (Department)
reinstates two sections of HUD’s
Standards of Conduct at 24 CFR part 0,
that pertain to ‘‘Outside employment
and other activities’’ and ‘‘Financial
interests,’’ which were deleted in a final
rule published on April 5, 1996.
DATES: Effective Date: May 6, 1996.
FOR FURTHER INFORMATION CONTACT:
Aaron Santa Anna, Assistant General
Counsel, Ethics Law Division, at (202)
708–3815, or Sam E. Hutchinson,
Associate General Counsel, Office of
Human Resources Law, (202) 708–0888;
451 Seventh Street, SW., Washington,
DC 20410. Hearing or speech-impaired
individuals may call HUD’s TDD
number (202) 708–3259. (Telephone
numbers are not toll-free.)
SUPPLEMENTARY INFORMATION: On April
5, 1996, the Department published a
final rule that revised the Department’s
Standards of Conduct regulation at 24
CFR Part 0. This final rule takes effect
on May 6, 1996. See 61 FR 15350. The
final rule removed 24 CFR part 0 in its
entirety and replaced it with a single
section that provides a cross reference to

the executive branch financial
disclosure regulations at 5 CFR part
2634 and the Standards of Ethical
Conduct for Employees of the Executive
Branch regulation at 5 CFR part 2635
(the Standards). Most of the provisions
in 24 CFR part 0 were superseded when
5 CFR parts 2634 and 2635 took effect.

Among the provisions removed from
24 CFR part 0 were two—§ 0.735–203
regarding ‘‘Outside employment and
other activities’’ and § 0.735–204
regarding ‘‘Financial interests’’—that
were not superseded by 5 CFR parts
2634 and 2635. Those two provisions
remained in effect temporarily under
the Notes following 5 CFR 2635.804 and
5 CFR 2635.403(a), as extended at 59 FR
4779–4780, 60 FR 6390–6391, and 60
FR 66857–66858 (see also appendixes
A–C to 5 CFR part 2635). The notes are
‘‘grandfather’’ provisions that currently
preserve until August 7, 1996 (or until
issuance of the agency’s supplemental
standards of ethical conduct regulation,
whichever occurs first) such
requirements for prior approval of
employment or activities, and
prohibitions on acquiring or holding a
specific financial interest, contained in
agency regulations, instructions or other
issuances in effect prior to the effective
date of the Standards. In accordance
with these grandfather provisions, the
Department is reinstating removed
sections 0.735–203 and 0.735–204 of 24
CFR, renumbered respectively as
sections 0.2 and 0.3, to avoid an
untimely lapse in enforcement authority
pending issuance of the Department’s
supplemental standards of ethical
conduct as a final rule.

On June 30, 1995, the Department
published proposed supplemental
standards of ethical conduct for its
employees. See 60 FR 34420–34426.
The proposed rule would establish
restrictions on outside employment and
activities and prohibitions on the
ownership of certain financial interests,
similar to those in 24 CFR 0.735–203
and 0.735–204. In that rulemaking
document, the Department also
proposed to revise 24 CFR part 0 by
removing all of the provisions therein
and replacing them with a residual
provision that would cross reference 5
CFR parts 2634 and 2635, as well as the
Department’s supplemental standards of
ethical conduct to be codified at 5 CFR
part 7501. Upon publication of the
Department’s supplemental standards of
ethical conduct as a final rule, the
Department will, as proposed at 60 FR
34420–34426, amend the residual cross
reference section in 24 CFR part 0 by
adding a cross reference to the
Department’s supplemental standards of
ethical conduct at 5 CFR part 7501. In
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addition, if the Department’s
supplemental standards of ethical
conduct regulation takes effect before
the expiration of the grandfather period
on August 7, 1996, the Department will,
upon the effective date of those
regulations, amend 24 CFR part 0 by
removing the grandfathered sections
regarding ‘‘Outside employment and
other activities’’ and ‘‘Financial
interests.’’

Accordingly, FR Doc. 96–8380, a final
rule published in the Federal Register
on April 5, 1996 (61 FR 15350), is
amended by adding the following
provisions in title 24 of the Code of
Federal Regulations:

PART 0—STANDARDS OF CONDUCT

1. The authority citation for part 0
continues to read as follows:

Authority: 5 U.S.C. 7301; 42 U.S.C.
3535(d).

§ 0.735–203 [Redesignated as § 0.2]

2. Section 0.735–203 is redesignated
as § 0.2.

§ 0.735–204 [Redesignated as § 0.3]

3. Section 0.735–204 is redesignated
as § 0.3.

Dated: April 25, 1996.
Camille E. Acevedo,
Assistant General Counsel for Regulations.
[FR Doc. 96–10690 Filed 4–30–96; 8:45 am]
BILLING CODE 4210–32–P

24 CFR Part 290

[Docket No. FR–3715–C–03]

RIN 2502–AG30

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner; Disposition of
Multifamily Projects and Sale of HUD-
Held Multifamily Mortgages; Final
Rule; Correction

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.
ACTION: Final rule; Correction.

SUMMARY: On March 21, 1996 (61 FR
11684), the Department published a
final rule that implemented the
regulatory requirements under the
Multifamily Housing Property
Disposition Reform Act of 1994 that
affected the management and
disposition of HUD-owned properties
and properties with HUD-held
mortgages, and the sale of HUD-held
multifamily mortgages. The purpose of
this correction is to remove duplicate
information contained in § 290.39(c).

EFFECTIVE DATE: April 22, 1996.
FOR FURTHER INFORMATION CONTACT:
Barbara D. Hunter, Director, Program
Management Division, Office of
Multifamily Asset Management and
Disposition, Department of Housing and
Urban Development, Room 6182, 451
7th Street, SW., Washington, DC 20410.
Telephone (202) 708–3944; TTY (202)
708–4594. (These are not toll-free
numbers.)
SUPPLEMENTARY INFORMATION:
Accordingly, FR Doc. 96–6791, a final
rule on Part 290, Multifamily Projects
and Sale of HUD-Held Multifamily
Mortgages, published in the Federal
Register on March 21, 1996 at 61 FR
11684, is corrected as follows:

On page 11690, in the third column,
in § 290.39, paragraph (c) is corrected by
removing the second paragraph (c)(2)
that begins with ‘‘(2) A subsidized
project * * *’’, and by also removing
the undesignated paragraph in the
second paragraph (c)(2) that begins with
‘‘This requirement shall continue
* * *’’.

Dated: April 25, 1996.
Camille E. Acevedo,
Assistant General Counsel for Regulations.
[FR Doc. 96–10794 Filed 4–30–96; 8:45 am]
BILLING CODE 4210–27–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 8665]

RIN 1545–AT55

Treatment of Underwriters in Section
351 and Section 721 Transactions

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations concerning transfers of cash
to a corporation or a partnership. The
final regulations will affect taxpayers in
transactions under section 351 or
section 721 when there is an offering of
stock or partnership interests through an
underwriter.
EFFECTIVE DATE: May 1, 1996.
FOR FURTHER INFORMATION CONTACT:
Concerning the regulation under section
351(a), Susan T. Edlavitch, (202) 622–
7750; concerning the regulation under
section 721(a), James A. Quinn, (202)
622–3060 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background
This document contains final

regulations under section 351 and
section 721. The final regulations
provide for the treatment of transfers of
cash to a corporation or a partnership
pursuant to an offering of stock or
partnership interests through an
underwriter.

Section 351(a) provides that no gain
or loss is recognized if property is
transferred to a corporation by one or
more persons solely in exchange for
stock in the corporation and
immediately after the exchange the
person or persons are in control (as
defined in section 368(c)) of the
corporation.

Section 721(a) provides that no gain
or loss is recognized to a partnership or
to any of its partners in the case of a
contribution of property to the
partnership in exchange for an interest
in the partnership.

On August 10, 1995, the IRS
published in the Federal Register a
notice of proposed rulemaking (CO–26–
95), adding regulations under section
351 and section 721 of the Internal
Revenue Code relating to transfers of
cash to a corporation or a partnership
(60 FR 40792). The proposed rules were
based on the conclusion that Situation
2 of Rev. Rul. 78–294 (1978–2 C.B. 141)
does not reflect current underwriting
practices. The proposed rules were also
based on the conclusion that
underwritings of partnership interests
should be treated similarly to
underwritings of stock. The rules, under
certain circumstances, disregard
underwriters of stock and partnership
interests for purposes of section 351 and
section 721.

Public Comments and the Final
Regulations

The IRS received few comments from
the public on the proposed regulations.
The comments received were generally
supportive of the proposed regulations
but sought guidance beyond the
intended scope of the rules. No public
hearing was requested and none was
held. After consideration of all the
comments, the regulations proposed by
CO–26–95 are adopted by this Treasury
decision.

In the notice of proposed rulemaking,
the IRS and Treasury invited public
comment with respect to three issues:
(a) Whether the proposed rules should
apply for all tax purposes; (b) whether
the proposed rules should be limited to
underwriters; and (c) whether the
proposed rules should be limited to
cash transactions. After consideration of
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these issues, the regulations proposed
by CO–26–95 are adopted without any
change in language. However, although
the regulations specifically concern
underwriters, it is intended that its
principles could apply equally in
factually analogous situations. For
example, if the ownership by other
intermediaries in the distribution of
stock or partnership interests, such as
broker-dealers, is transitory, that
ownership should also be disregarded.

Effect on Other Documents

The following publication is obsolete
as of May 1, 1996: Rev. Rul. 78–294
(1978–2 C.B. 141).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal authors of these
regulations are Susan T. Edlavitch of the
Office of Assistant Chief Counsel
(Corporate) and Brian J. O’Connor,
formerly of the Office of Assistant Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
from the IRS and Treasury participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.351–1 also issued under 26

U.S.C. 351. * * *
Section 1.721–1 also issued under 26

U.S.C. 721. * * *

Par. 2. In § 1.351–1, paragraph (a)(3)
is added to read as follows:

§ 1.351–1 Transfer to corporation
controlled by transferor.

(a) * * *
(3) Underwritings of stock—(i) In

general. For the purpose of section 351,
if a person acquires stock of a
corporation from an underwriter in
exchange for cash in a qualified
underwriting transaction, the person
who acquires stock from the
underwriter is treated as transferring
cash directly to the corporation in
exchange for stock of the corporation
and the underwriter is disregarded. A
qualified underwriting transaction is a
transaction in which a corporation
issues stock for cash in an underwriting
in which either the underwriter is an
agent of the corporation or the
underwriter’s ownership of the stock is
transitory.

(ii) Effective date. This paragraph
(a)(3) is effective for qualified
underwriting transactions occurring on
or after May 1, 1996.
* * * * *

Par. 3. In § 1.721–1, paragraph (c) is
added to read as follows:

§ 1.721–1 Nonrecognition of gain or loss
on contribution.

* * * * *
(c) Underwritings of partnership

interests—(1) In general. For the
purpose of section 721, if a person
acquires a partnership interest from an
underwriter in exchange for cash in a
qualified underwriting transaction, the
person who acquires the partnership
interest is treated as transferring cash
directly to the partnership in exchange
for the partnership interest and the
underwriter is disregarded. A qualified
underwriting transaction is a transaction
in which a partnership issues
partnership interests for cash in an
underwriting in which either the
underwriter is an agent of the
partnership or the underwriter’s
ownership of the partnership interests is
transitory.

(2) Effective date. This paragraph (c)
is effective for qualified underwriting
transactions occurring on or after May 1,
1996.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: March 26, 1996.
Leslie Samuels,
Assistant Secretary of Treasury.
[FR Doc. 96–10396 Filed 4–30–96; 8:45 am]
BILLING CODE 4830–01–P

26 CFR Parts 1, 301, and 602

[TD 8668]

RIN 1545–AT02

Environmental Settlement Funds—
Classification

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the classification
of certain organizations as trusts for
federal tax purposes. The final
regulations provide guidance to
taxpayers on the proper classification of
trusts formed to collect and disburse
amounts for environmental remediation
of an existing waste site to discharge
taxpayers’ liability or potential liability
under applicable environmental laws.
DATES: These regulations are effective
May 1, 1996.

For dates of applicability, see
§ 301.7701–4(e)(5).
FOR FURTHER INFORMATION CONTACT:
James A. Quinn, (202) 622–3060 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545–1465. This
information is required by the IRS to
ensure the proper reporting of items of
income and expense of an
environmental remediation trust in
which a portion of the trust is treated as
owned by a grantor.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent is 4 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
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of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background
On August 4, 1995, the IRS published

in the Federal Register a notice of
proposed rulemaking (60 FR 39903) to
provide guidance on the classification of
certain organizations as trusts for federal
tax purposes. Written comments
responding to the notice were received,
and a public hearing was held on
October 26, 1995. After consideration of
the comments received, the proposed
regulations are adopted as revised by
this Treasury decision.

Summary of Significant Comments and
Revisions

The proposed regulations provide that
an environmental remediation trust is
considered a trust for purposes of the
Internal Revenue Code. Under the
proposed regulations, a trust is an
environmental remediation trust if the
primary purpose of the trust is
collecting and disbursing amounts for
environmental remediation of an
existing waste site. One commentator
suggested that ‘‘response costs’’ should
be considered amounts incurred for
environmental remediation. To address
this concern, the final regulations clarify
that environmental remediation
includes the costs of remedying and
removing environmental contamination.
One commentator also suggested that
the final regulations define the term
existing waste site. The final regulations
do not adopt this comment. The term
existing waste site should be sufficiently
specific to allow taxpayers to establish
an environmental remediation trust for
any contaminated site that currently
requires remediation under
environmental laws.

The proposed regulations provide that
all contributors to an environmental
remediation trust must have potential
liability or a reasonable expectation of
liability under federal, state, or local
environmental laws for environmental
remediation of the waste site. A
commentator suggested that the final
regulations be clarified to provide that
eligible contributors include
contributors with ‘‘actual’’ as well as
potential liability and contributors who
are released from liability upon their
contribution to the trust. The final
regulations clarify that contributors
having ‘‘actual’’ liability are eligible
contributors. The final regulations do
not address the treatment of
contributors that are released from
liability by the governmental authority
upon contribution to the trust; the

regulations are intended only to address
the tax treatment of environmental
remediation trusts in which contributors
continue to have actual or potential
liability (and thus are treated as owners
of the trust under section 677). In
situations where one or more
contributors are released from liability
by the governmental authority upon
contribution to the trust, the rules for
qualified settlement funds may apply to
the entire trust. See § 1.468B–1(c) and
(h)(2). If such contributors contribute
amounts to a trust that is separate from
the environmental remediation trust,
however, the classification of the
environmental remediation trust as a
trust will not be affected.

One commentator suggested that a
cross-reference to these regulations be
inserted in § 1.671–4(a) and § 1.677(a)–
1(d) because the proposed regulations
address reporting and grantor trust
issues. The final regulations include the
suggested cross-references.

Other commentators suggested that
the final regulations address the timing
of deductions for contributions to the
trust, the treatment of interest earned by
the trust, and other federal tax
consequences of the trust. The final
regulations do not adopt these
suggestions. The regulations are limited
to the classification of an environmental
remediation trust as a trust for purposes
of section 7701 and do not address or
affect the timing or amount of a
deduction for environmental
remediation costs. Amounts contributed
to an environmental remediation trust
and interest earned on those amounts
must be taken into account under the
appropriate federal tax accounting rules,
including the economic performance
rules of section 461(h). Under those
rules, taxpayers generally cannot deduct
contributions to the trust at the time of
contribution or deduct earnings at the
time they are received by the trust.

The proposed regulations provide that
the regulations will apply to trusts
formed on or after the date of
publication of final regulations. One
commentator suggested that the final
regulations should be effective, at the
trustee’s option, to trusts meeting the
requirements of an environmental
remediation trust established prior to
such date, effective as of any date
designated by the trustee. The
commentator further suggested that,
with respect to amounts held in a fund,
account, or trust meeting the
requirements of an environmental
remediation trust prior to the date of
publication of the final regulations, the
IRS should not challenge the
classification of the fund, account, or
trust as a trust for federal tax purposes.

The final regulations are effective for
trusts meeting the definition of an
environmental remediation trust that are
formed on or after May 1, 1996. The
final regulations may be relied on by
trusts formed before May 1, 1996, if the
trust has at all times met all
requirements of the final regulations
and the grantors reported items of
income and deduction consistent with
the final regulations on original or
amended returns. This provision allows
a trust and grantors that have met all of
the requirements of the final regulations
throughout the existence of the trust to
treat the trust as an environmental
remediation trust. The final regulations
also provide that, for trusts formed
before May 1, 1996, that are not
described by the preceding rule, the
Commissioner may permit by letter
ruling, in appropriate circumstances,
the final regulations to be applied
subject to appropriate terms and
conditions.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is James A. Quinn of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.
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Amendments to the Regulations

Accordingly, 26 CFR parts 1, 301, and
602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.671–4 is amended by
adding a sentence to the end of
paragraph (a) as follows:

§ 1.671–4 Method of reporting.

(a) * * * Section 301.7701–4(e)(2) of
this chapter provides guidance on how
these reporting rules apply to an
environmental remediation trust.
* * * * *

Par. 3. Section 1.677(a)–1 is amended
by adding a sentence to the end of
paragraph (d) as follows:

§ 1.677(a)–1 Income for benefit of grantor;
general rule.

* * * * *
(d) * * * See § 301.7701–4(e) of this

chapter for rules on the classification of
and application of section 677 to an
environmental remediation trust.
* * * * *

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 4. The authority citation for part
301 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 5. Section 301.7701–4(e) is added
to read as follows:

§ 301.7701–4 Trusts.

* * * * *
(e) Environmental remediation trusts.

(1) An environmental remediation trust
is considered a trust for purposes of the
Internal Revenue Code. For purposes of
this paragraph (e), an organization is an
environmental remediation trust if the
organization is organized under state
law as a trust; the primary purpose of
the trust is collecting and disbursing
amounts for environmental remediation
of an existing waste site to resolve,
satisfy, mitigate, address, or prevent the
liability or potential liability of persons
imposed by federal, state, or local
environmental laws; all contributors to
the trust have (at the time of
contribution and thereafter) actual or
potential liability or a reasonable
expectation of liability under federal,
state, or local environmental laws for
environmental remediation of the waste
site; and the trust is not a qualified
settlement fund within the meaning of
§ 1.468B–1(a) of this chapter. An

environmental remediation trust is
classified as a trust because its primary
purpose is environmental remediation
of an existing waste site and not the
carrying on of a profit-making business
that normally would be conducted
through business organizations
classified as corporations or
partnerships. However, if the remedial
purpose is altered or becomes so
obscured by business or investment
activities that the declared remedial
purpose is no longer controlling, the
organization will no longer be classified
as a trust. For purposes of this
paragraph (e), environmental
remediation includes the costs of
assessing environmental conditions,
remedying and removing environmental
contamination, monitoring remedial
activities and the release of substances,
preventing future releases of substances,
and collecting amounts from persons
liable or potentially liable for the costs
of these activities. For purposes of this
paragraph (e), persons have potential
liability or a reasonable expectation of
liability under federal, state, or local
environmental laws for remediation of
the existing waste site if there is
authority under a federal, state, or local
law that requires or could reasonably be
expected to require such persons to
satisfy all or a portion of the costs of the
environmental remediation.

(2) Each contributor (grantor) to the
trust is treated as the owner of the
portion of the trust contributed by that
grantor under rules provided in section
677 and § 1.677(a)–1(d) of this chapter.
Section 677 and § 1.677(a)–1(d) of this
chapter provide rules regarding the
treatment of a grantor as the owner of
a portion of a trust applied in discharge
of the grantor’s legal obligation. Items of
income, deduction, and credit
attributable to an environmental
remediation trust are not reported by the
trust on Form 1041, but are shown on
a separate statement to be attached to
that form. See § 1.671–4(a) of this
chapter. The trustee must also furnish to
each grantor a statement that shows all
items of income, deduction, and credit
of the trust for the grantor’s taxable year
attributable to the portion of the trust
treated as owned by the grantor. The
statement must provide the grantor with
the information necessary to take the
items into account in computing the
grantor’s taxable income, including
information necessary to determine the
federal tax treatment of the items (for
example, whether an item is a
deductible expense under section 162(a)
or a capital expenditure under section
263(a)) and how the item should be
taken into account under the economic

performance rules of section 461(h) and
the regulations thereunder. See § 1.461–
4 of this chapter for rules relating to
economic performance.

(3) All amounts contributed to an
environmental remediation trust by a
grantor (cash-out grantor) who, pursuant
to an agreement with the other grantors,
contributes a fixed amount to the trust
and is relieved by the other grantors of
any further obligation to make
contributions to the trust, but remains
liable or potentially liable under the
applicable environmental laws, will be
considered amounts contributed for
remediation. An environmental
remediation trust agreement may direct
the trustee to expend amounts
contributed by a cash-out grantor (and
the earnings thereon) before expending
amounts contributed by other grantors
(and the earnings thereon). A cash-out
grantor will cease to be treated as an
owner of a portion of the trust when the
grantor’s portion is fully expended by
the trust.

(4) The provisions of this paragraph
(e) may be illustrated by the following
example:

Example. (a) X, Y, and Z are calendar year
corporations that are liable for the
remediation of an existing waste site under
applicable federal environmental laws. On
June 1, 1996, pursuant to an agreement with
the governing federal agency, X, Y, and Z
create an environmental remediation trust
within the meaning of paragraph (e)(1) of this
section to collect funds contributed to the
trust by X, Y, and Z and to carry out the
remediation of the waste site to the
satisfaction of the federal agency. X, Y, and
Z are jointly and severally liable under the
federal environmental laws for the
remediation of the waste site, and the federal
agency will not release X, Y, or Z from
liability until the waste site is remediated to
the satisfaction of the agency.

(b) The estimated cost of the remediation
is $20,000,000. X, Y, and Z agree that, if Z
contributes $1,000,000 to the trust, Z will not
be required to make any additional
contributions to the trust, and X and Y will
complete the remediation of the waste site
and make additional contributions if
necessary.

(c) On June 1, 1996, X, Y, and Z each
contribute $1,000,000 to the trust. The trust
agreement directs the trustee to spend Z’s
contributions to the trust and the income
allocable to Z’s portion before spending X’s
and Y’s portions. On November 30, 1996, the
trustee disburses $2,000,000 for remediation
work performed from June 1, 1996, through
September 30, 1996. For the six-month
period ending November 30, 1996, the
interest earned on the funds in the trust was
$75,000, which is allocated in equal shares
of $25,000 to X’s, Y’s, and Z’s portions of the
trust.

(d) Z made no further contributions to the
trust. Pursuant to the trust agreement, the
trustee expended Z’s portion of the trust
before expending X’s and Y’s portion.
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Therefore, Z’s share of the remediation
disbursement made in 1996 is $1,025,000
($1,000,000 contribution by Z plus $25,000 of
interest allocated to Z’s portion of the trust).
Z takes the $1,025,000 disbursement into
account under the appropriate federal tax
accounting rules. In addition, X’s share of the
remediation disbursement made in 1996 is
$487,500, and Y’s share of the remediation
disbursement made in 1996 is $487,500. X
and Y take their respective shares of the
disbursement into account under the
appropriate federal tax accounting rules.

(e) The trustee made no further
remediation disbursements in 1996, and X
and Y made no further contributions in 1996.
From December 1, 1996, to December 31,
1996, the interest earned on the funds
remaining in the trust was $5,000, which is
allocated $2,500 to X’s portion and $2,500 to
Y’s portion. Accordingly, for 1996, X and Y
each had interest income of $27,500 from the
trust and Z had interest income of $25,000
from the trust.

(5) This paragraph (e) is applicable to
trusts meeting the requirements of
paragraph (e)(1) of this section that are
formed on or after May 1, 1996. This
paragraph (e) may be relied on by trusts
formed before May 1, 1996, if the trust
has at all times met all requirements of
this paragraph (e) and the grantors have
reported items of ,income and
deduction consistent with this
paragraph (e) on original or amended
returns. For trusts formed before May 1,
1996, that are not described in the
preceding sentence, the Commissioner
may permit by letter ruling, in
appropriate circumstances, this
paragraph (e) to be applied subject to
appropriate terms and conditions.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 6. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

§ 602.101 [Amended]
Par. 7. In § 602.101, paragraph (c) is

amended by adding the entry
‘‘301.7701–4 . . . . 1545–1465’’ in
numerical order to the table.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: April 5, 1996.
Leslie Samuels,
Assistant Secretary of the Treasury.
[FR Doc. 96–10544 Filed 4–30–96; 8:45 am]
BILLING CODE 4830–01–P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 100 and 165

[CGD 96–024]

Safety Zones, Security Zones, and
Special Local Regulations

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary rules
issued.

SUMMARY: This document provides
required notice of substantive rules
adopted by the Coast Guard and
temporarily effective between January 1,
1996 and March 31, 1996, which were
not published in the Federal Register.
This quarterly notice lists temporary
local regulations, security zones, and
safety zones, which were of limited
duration and for which timely
publication in the Federal Register was
not possible.
DATES: This notice lists temporary Coast
Guard regulations that became effective
and were terminated between January 1,
1996 and March 31, 1996, as well as
several regulations which were not
included in the previous quarterly list.
ADDRESSES: The complete text of these
temporary regulations may be examined
at, and is available on request, from
Executive Secretary, Marine Safety
Council (G–LRA), U.S. Coast Guard
Headquarters, 2100 Second Street, SW.,
Washington, DC 20593–0001.
FOR FURTHER INFORMATION CONTACT:
Commander Stephen J. Darmody,
Executive Secretary, Marine Safety
Council at (202) 267–1477 between the
hours of 8 a.m. and 3 p.m., Monday
through Friday.
SUPPLEMENTARY INFORMATION: District
Commanders and Captains of the Port
(COTP) must be immediately responsive
to the safety needs of the waters within
their jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to vessels, ports, or waterfront
facilities to prevent injury or damage.

Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events. Timely publication of these
regulations in the Federal Register is
often precluded when a regulation
responds to an emergency, or when an
event occurs without sufficient advance
notice. However, the affected public is
informed of these regulations through
Local Notices to Mariners, press
releases, and other means. Moreover,
actual notification is provided by Coast
Guard patrol vessels enforcing the
restrictions imposed by the regulation.

Because mariners are notified by
Coast Guard officials on-scene prior to
enforcement action, Federal Register
notice is not required to place the
special local regulation, security zone,
or safety zone in effect. However, the
Coast Guard, by law, must publish in
the Federal Register notice of
substantive rules adopted. To discharge
this legal obligation without imposing
undue expense on the public, the Coast
Guard periodically publishes a list of
these temporary special local
regulations, security zones, and safety
zones. Permanent regulations are not
included in this list because they are
published in their entirety in the
Federal Register. Temporary regulations
may also be published in their entirety
if sufficient time is available to do so
before they are placed in effect or
terminated. These safety zones, special
local regulations and security zones
have been exempted from review under
E.O. 12866 because of their emergency
nature, or limited scope and temporary
effectiveness.

The following regulations were placed
in effect temporarily during the period
January 1, 1996 and March 31, 1996,
unless otherwise indicated.
Stephen J. Darmody,
Commander, U.S. Coast Guard, Executive
Secretary Marine Safety Council.

QUARTERLY REPORT

Docket No. Location Type Effective
date

Corpus Christi 96–001 ........ Gulf Intracoastal Waterway ............................................................................ Safety Zone ............... 1/13/96
Corpus Christi 96–002 ........ Gulf Intracoastal Waterway ............................................................................ Safety Zone ............... 1/22/96
Hampton Roads 95–079 ..... Chesapeake Bay, VA ..................................................................................... Safety Zone ............... 11/13/95
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QUARTERLY REPORT—Continued

Docket No. Location Type Effective
date

Huntington 96–001 .............. Kanawha River, Kanawha Falls, WV ............................................................. Safety Zone ............... 1/19/96
Huntington 96–002 .............. Kanawha Falls, WV ........................................................................................ Safety Zone ............... 1/21/96
Huntington 96–003 .............. Winfield, WV ................................................................................................... Safety Zone ............... 1/22/96
Huntington 96–004 .............. Gallipolis, WV ................................................................................................. Safety Zone ............... 1/31/96
Huntington 96–006 .............. M. 183 to M. 185.5 ......................................................................................... Safety Zone ............... 2/29/96
Jacksonville 96–016 ............ Vilano Beach, FL ............................................................................................ Safety Zone ............... 3/12/96
LA/Long Beach 96–001 ...... San Pedro Bay, CA ........................................................................................ Safety Zone ............... 2/14/96
LA/Long Beach 96–004 ...... San Pedro Bay, CA ........................................................................................ Safety Zone ............... 3/19/96
LA/Long Beach 96–005 ...... San Pedro Bay, CA ........................................................................................ Safety Zone ............... 3/23/96
Louisville 96–002 ................ Ohio River, Cincinnati, OH ............................................................................. Safety Zone ............... 2/5/96
Miami 96–012 ..................... Key West, FL .................................................................................................. Safety Zone ............... 3/2/96
Miami 96–019 ..................... Fort Lauderdale, FL ........................................................................................ Safety Zone ............... 3/18/96
Morgan City 95–003 ........... Gulf Intracoastal Waterway, Houman, LA ...................................................... Safety Zone ............... 2/12/96
New Orleans 96–001 .......... M. 94 to M. 97 ................................................................................................ Safety Zone ............... 2/19/96
San Diego 96–001 .............. San Diego Bay, CA ........................................................................................ Safety Zone ............... 3/7/96
San Juan 96–001 ................ San Juan Harbor, PR ..................................................................................... Safety Zone ............... 1/6/96
San Juan 96–011 ................ San Juan Harbor, PR ..................................................................................... Safety Zone ............... 2/27/96
San Juan 96–024 ................ San Juan, PR ................................................................................................. Security Zone ............ 3/21/96
01–95–174 .......................... Charlestown, MA ............................................................................................ Security Zone ............ 3/28/96
01–95–177 .......................... Mystic, CT ....................................................................................................... Safety Zone ............... 12/31/95
01–96–019 .......................... Bridgeport, CT ................................................................................................ Safety Zone ............... 3/17/96
01–96–400 .......................... Port of New York and New Jersey ................................................................. Safety Zone ............... 1/7/96
05–96–006 .......................... Albemarle Sound, NC ..................................................................................... Safety Zone ............... 1/31/96
05–96–011 .......................... Hampton Roads, VA ....................................................................................... Safety Zone ............... 3/14/96
07–96–002 .......................... Hillsborough Bay, Tampa, FL ......................................................................... Special Local ............. 2/3/96
07–96–022 .......................... St. Augustine, FL ............................................................................................ Special Local ............. 3/31/96
07–96–025 .......................... Bahia De Mayaguez, PR ................................................................................ Special Local ............. 3/24/96
07–96–026 .......................... Old San Juan, PR .......................................................................................... Special Local ............. 3/31/96
13–96–003 .......................... Columbia River, OR ....................................................................................... Safety Zone ............... 2/13/96
13–96–005 .......................... Portland, OR ................................................................................................... Security Zone ............ 2/14/96
13–96–006 .......................... Columbia River, OR ....................................................................................... Safety Zone ............... 2/14/96
13–96–007 .......................... Columbia River, OR ....................................................................................... Safety Zone ............... 2/15/96
13–96–008 .......................... Queets, WA .................................................................................................... Safety Zone ............... 3/27/96
13–96–009 .......................... Benton, WA .................................................................................................... Safety Zone ............... 3/28/96

[FR Doc. 96–10820 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–14–M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[PA034–4014, PA035–4015; FRL–5465–1]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Redesignation Request
and Maintenance Plan for the
Pittsburgh Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Environmental Protection
Agency (EPA) is disapproving a
redesignation request for the Pittsburgh
ozone nonattainment area and a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This SIP revision consists
of a maintenance plan for the Pittsburgh
ozone nonattainment area. The effect of
this action is to disapprove the
redesignation request and its associated

maintenance plan because the area
violated the National Ambient Air
Quality Standard for ozone (the ozone
NAAQS) and additionally is not
otherwise eligible for redesignation.
This action is being taken under
sections 107 and 110 of the Clean Air
Act.
EFFECTIVE DATE: This final rule is
effective on May 31, 1996.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, Environmental
Protection Agency, Region III, 841
Chestnut Building, Philadelphia,
Pennsylvania 19107 and the
Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 597–9337, at the
EPA Region III office, or via e-mail at
pino.maria@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: On
February 7, 1996 (61 FR 4598), EPA
published a notice of proposed
rulemaking (NPR) for the

Commonwealth of Pennsylvania that
proposed disapproval of the
redesignation request and maintenance
plan for the Pittsburgh-Beaver Valley
ozone nonattainment area (the
Pittsburgh area). The formal
redesignation request was submitted by
the Commonwealth of Pennsylvania on
November 12, 1993. At the same time,
the Commonwealth submitted a
maintenance plan for the Pittsburgh area
as a SIP revision. The Commonwealth
subsequently amended the maintenance
plan on January 13, 1994 and, again, on
May 12, 1995. During the 1995 ozone
season, the Pittsburgh area violated the
ozone NAAQS, making the area
ineligible for redesignation. Therefore,
EPA proposed to disapprove the
redesignation request and its associated
maintenance plan.

Other specific details of the
Commonwealth’s redesignation request
and maintenance plan for the Pittsburgh
area, and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. Both
positive and adverse public comments
were received on the NPR. EPA received
three comment letters in favor of the
proposed disapproval of the Pittsburgh
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area redesignation request and
maintenance plan. Two comment letters
were opposed to the disapproval. The
following is a summary of the adverse
comments received on the NPR, and
EPA’s response to those comments.

Comment#1: Two commenters
maintained that transport of ozone and
NOX is the primary cause of the
violations in the Pittsburgh area. The
letters contained the following
comments:

(1) ‘‘Southwestern Pennsylvania’s
ozone is primarily due to transported
ozone and NOX from upwind states.’’

(2) ‘‘Despite the potential health and
economic harm to residents of
southwestern Pennsylvania, EPA has
failed to properly control interstate
transport of ozone and NOX into
Pennsylvania.’’

(3) ‘‘EPA has failed to consider the
effects of transport in determining
whether southwestern Pennsylvania has
violated the NAAQS for ozone and
whether its maintenance plan is
adequate.’’

(4) ‘‘Transport of ozone from outside
Pennsylvania into the Pittsburgh-Beaver
Valley area was not considered.’’

(5) ‘‘Disapproval of southwestern
Pennsylvania’s attainment application
could worsen, rather than improve, the
region’s air quality.’’ The commenter
asserted that, because the ozone in the
Pittsburgh area is due primarily to
transport, additional emission controls
will not prevent exceedances, and may
have little or no effect on the area’s
ozone levels. Also, ‘‘extraordinary
measures’’ would be needed to prevent
exceedances.

One commenter contends that ozone
readings at monitoring points near the
West Virginia/Ohio/Pennsylvania
border demonstrate a strong correlation
between the amount of ozone
transported across the border and the
readings in the Pittsburgh-Beaver Valley
area. The commenter claimed that
imposition of additional emission
controls in the Pittsburgh area would
further exacerbate the substantial
economic incentive in the neighboring
states of Ohio and West Virginia, which
are not included in the Ozone Transport
Region (OTR) and include areas that
have been granted redesignation to
attainment and/or NOX exemptions
under section 182(f) of the Act.

EPA’s Response: While Pennsylvania
has made great strides in improving the
air quality in the Pittsburgh area, ozone
remains a problem. EPA believes that
the Pittsburgh area generates substantial
emissions of VOC and NOX, which
contribute significantly to the
nonattainment problem there. This was
demonstrated in 1995, when

exceedances were recorded in
Pittsburgh, and ozone concentrations at
the border and in all other western and
central Pennsylvania areas were below
the standard.

On November 15, 1990, amendments
to the 1977 Clean Air Act were enacted.
Pub. L. 101–549, 104 Stat. 2399,
codified at 42 U.S.C. 7401–7671q. The
Pittsburgh-Beaver Valley area was
designated nonattainment for ozone
prior to enactment of the amended Act.
The area retained its designation of
nonattainment under the amended Act,
and was classified as moderate on
November 6, 1991 (56 FR 56694).
Despite being classified as moderate
since 1991, the Pittsburgh area has not
fully adopted and implemented all
statutory requirements for moderate
ozone nonattainment areas, including
automobile inspection and maintenance
(I/M) and reasonably available control
technology (RACT) for all of its major
sources of VOC and NOX. Therefore,
emissions in the Pittsburgh area have
not been reduced to the extent required
by the Clean Air Act for moderate
nonattainment areas.

Disapproval of the redesignation
request will not worsen the area’s air
quality. In fact, the opposite is true. If
the redesignation request was approved,
and the area was not required to address
its air quality problem by reducing its
emissions of ozone precursors (VOC and
NOX), the area would continue to
violate the ozone NAAQS whenever
meteorological conditions were
favorable for ozone formation. However,
if the redesignation request is
disapproved, and the area adopts and
implements all control measures
required for moderate ozone
nonattainment areas, precursor
emissions will be reduced and,
therefore, ozone concentrations in the
area will be reduced.

Pennsylvania has made no
demonstration that the ozone problem
in the Pittsburgh area is caused by
transport from upwind sources. An
adequate technical demonstration,
including emissions data and a
modeling analysis, must be provided to
support any claim of transport-
dominated nonattainment.

Although ozone levels recorded at
monitors near the West Virginia/Ohio/
Pennsylvania border seem to correlate
with the levels recorded further east in
the nonattainment area, this data is not
sufficient to demonstrate that the
Pittsburgh area’s ozone problem is due
to transport. During the summer of
1995, on the days when monitors in the
Pittsburgh area (‘‘downwind’’ monitors
in Allegheny and Westmoreland
Counties) recorded exceedances of the

ozone standard, ozone levels at the
monitors on the western border of the
Pittsburgh area (the ‘‘upwind’’ monitors
in Beaver and Washington Counties,
Pennsylvania) recorded increased levels
of ozone. However, these ‘‘upwind’’
monitors did not record any
exceedances of the ozone standard. In
other words, ‘‘downwind’’ monitors in
the Pittsburgh area always recorded
higher ozone levels than the monitors at
the western border. This demonstrates
the Pittsburgh area is causing its own
exceedances by generating ozone in the
area.

Furthermore, EPA intends to use its
authority under sections 110(a)(2)(A)
and (D) of the Clean Air Act, where
appropriate, to require any state to
reduce its emissions where there is
evidence, such as photochemical grid
modeling, showing that the area’s
emissions contribute significantly to
nonattainment in, or interfere with
maintenance by, any other state. EPA is
working with the states and other
organizations, through the Ozone
Transport Assessment Group (OTAG), to
design and complete studies that
consider upwind sources and quantify
their impacts. As the studies progress,
EPA will continue to work with the
states and other organizations to
develop mutually acceptable attainment
strategies. Under the Clean Air Act, each
state is ultimately responsible for
ensuring that emissions originating in
the state do not contribute significantly
to nonattainment in, or interfere with
maintenance by, any other state.

Moreover, Governor Ridge has
publicly stated that Pittsburgh has an
ozone problem. The Governor has
initiated a stakeholders process, a
cooperative effort between industry and
government, to resolve Pennsylvania’s
air quality problems. EPA officials are
actively involved in this process to help
Pennsylvania determine the most
suitable emission control measures for
the Pittsburgh-Beaver Valley area.

Finally, even if the violations in
Pittsburgh could be attributed to
transport, EPA would not have the
authority to redesignate Pittsburgh to
attainment. Section 107(d)(1)(A)(ii)
defines an attainment area as an area
‘‘that meets’’ the national ambient air
quality standard and section
107(d)(3)(E) prohibits EPA from
redesignating an area to attainment
unless EPA determines that the area is
attaining the standard. As an area that
is experiencing violations of the ozone
standard is not attaining the standard,
EPA is not authorized by the Clean Air
Act to redesignate such an area to
attainment.
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Comment #2: ‘‘EPA has established an
unreasonable methodology for
determining a region’s compliance with
the National Ambient Air Quality
Standard (NAAQS) for ozone, and has
failed to comply with statutory
requirements to review and revise the
standard.’’ The commenter also
criticized EPA’s method of determining
an area’s design value and EPA’s
methods used to locate monitors.

EPA’s Response: The ozone NAAQS
is a health-based standard that couples
exposure time and concentration. EPA
has determined that the level of the
NAAQS is a one-hour average ozone
concentration of 0.12 parts per million
(ppm). This standard is designed to
protect public health. Attainment of the
ozone NAAQS is determined using
three consecutive years of data to
account for year-to-year variations in
meteorological conditions as well as
year-to-year variations in VOC and NOX

emissions. Concentrations of ozone
above the NAAQS level cause
respiratory problems such as shortness
of breath, coughing, congestion, and
lung tissue damage and can result in
loss of work, and increased
hospitalizations. Those most at risk are
children, outdoor workers, people with
respiratory problems, such as asthma,
and people who spend a lot of time
outside.

Under section 109(d)(1) of the Act,
EPA is required to perform a review of
the ozone NAAQS every five years. The
last review was completed in 1993 (58
FR 13008). That review resulted in
retaining the existing standard: 0.12
ppm, 1 hour average, average annual
expected exceedances ≤1 (i.e. for a
three-year period, the average number of
expected exceedances at each
monitoring site must be less than or
equal to one per year). (See 40 CFR 50.)
However, in the February 3, 1994
Federal Register (59 FR 5164), EPA
announced that, due to new studies
published in the scientific literature on
ozone’s health and environmental
effects, another review of the ozone
NAAQS would be conducted as rapidly
as possible. EPA is planning to complete
its review and propose its findings as
early as mid-1996. EPA expects to take
final action regarding its current review
of the ozone NAAQS by mid-1997,
which is within five years of completion
of its last review.

The 0.12 ppm ozone standard and the
method used by EPA to determine
whether an area is attaining the ozone
standard were decided upon through
notice and comment rulemaking and are

contained in 40 CFR Part 50 § 50.9 and
App. H (44 FR 8220 (Feb. 8, 1979)). EPA
is bound by that standard and that
method unless and until it is changed
through further rulemaking. Thus, this
rulemaking is simply not the
appropriate forum for raising concerns
regarding the ozone standard or the
methods for determining attainment of
the standard. EPA is simply following
its own regulations that were
promulgated previously pursuant to
notice and comment rulemaking
procedures.

Section 183(g) of the Act requires EPA
to conduct a study of whether the
methodology EPA used to establish a
design value for ozone provides an
adequate indicator of ozone air quality.
(The design value is an indicator that
EPA uses to determine the extent of an
area’s nonattainment problem.) In
accordance with this requirement, EPA
conducted a study and published its
results in December 1994 in a report
entitled Clean Air Act Ozone Design
Value Study: Final Report (EPA–454/R–
94–035). The report concluded that:

(1) The EPA design value method
yields ozone design values that are
consistent with the current NAAQS.

(2) The EPA design value provides a
reasonable estimate of peak ozone levels
within urban areas and the degree of
nonattainment of the area.

(3) Ozone design values calculated
using EPA’s method correlate highly
with other methods.

(4) A meteorologically adjusted design
value may not be the best indicator of
the air people actually breathe, and is a
major departure from current EPA
policy.

Finally, monitor location is
determined through a cooperative
process between EPA and states. EPA
has detailed criteria for the placement of
monitors (40 CFR 58). Monitors are
located throughout a nonattainment
area, in a network designed to
characterize the air quality of the entire
area. EPA and the states conduct annual
reviews of monitoring networks to
determine if monitors are properly
located. EPA’s latest review of the
Pittsburgh area monitoring network,
conducted in the spring of 1995,
indicated that the monitor locations
were adequate in assessing the ambient
air quality in the area.’’

Comment #3: ‘‘EPA’s methodology for
measuring attainment fails to properly
assess southwestern Pennsylvania’s
compliance with the Clean Air Act since
most of the population of the region is
not experiencing ozone levels in
violation of the federal standard.’’ The

commenter contends that the Pittsburgh
area’s moderate classification was based
on high ozone levels in 1988, and that
in each of the 6 subsequent years, 1989–
1994, the area’s ozone levels were
‘‘better than’’ the standard. In
recognition of this, EPA determined that
the area met the standard in July of
1995. The violation in 1995 was a
function of the weather, and the federal
ozone standard fails to make
adjustments for unusual weather. VOC
and NOX, which react to form ozone, are
not considered pollutants. Ozone levels
are low most days, because the
temperature is usually below 90
degrees.

The commenter went on to state that
only 2 of 11 monitors violated the
standard, and that although there were
9 exceedance days, the exceedance
lasted only 1 or two hours on most of
the exceedance days. Only on the
hottest day of the year, July 15, did the
exceedance last more than 4 hours.
Ozone is low in most areas, on most
days, and at most times of the day.

EPA’s Response: As stated above,
exceedances of 0.12 ppm ozone for one
hour or longer have been determined to
cause measurable health effects in
healthy individuals. Compliance with
the ozone NAAQS is determined using
three consecutive years of data to
account for year-to-year variations in
emissions and meteorological
conditions. As noted above, these
determinations were made pursuant to
long-standing EPA regulations, and this
rulemaking is simply not the
appropriate forum for comments
regarding the ozone standard or the
methodology for determining attainment
of the standard. The area first had air
quality data that met the NAAQS in
1992, considering the years 1990–1992,
and continued to meet the standard in
1993 and 1994. Then, in 1995, the area
once again violated the NAAQS. In light
of the methodology used to determine
attainment of the ozone NAAQS, even if
meteorological conditions were unusual
in 1995 (an allegation that the
commenter failed to substantiate with
any analysis or data), there is no basis
for ignoring the violations monitored
during that time period.

As shown in the tables below, the area
was not without exceedances from 1989
to 1994. From 1987 to 1995, the number
of exceedances varied from year to year
with no discernable pattern. This
variation is due to year-to-year
variations in emissions and
meteorological conditions.
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PITTSBURGH AREA: NUMBER OF OZONE EXCEEDANCES: 1987–1995

1987 1988 1989 1990 1991 1992 1993 1994 1995

10 41 5 0 2 0 1 4 17

Because the area has not adequately
reduced its VOC and NOX emissions, it
is subject to ozone exceedances
whenever meteorological conditions are
conducive to ozone formation. One of
the goals of the Clean Air Act is to
minimize the health risks that people
encounter. Since meteorological
conditions cannot be controlled, the
way to reduce health risks due to ozone
in the Pittsburgh area is to reduce the
anthropogenic emissions of VOC and
NOX, both of which are considered
pollutants. Furthermore, many VOCs are
listed as hazardous air pollutants under
section 112 of the Clean Air Act, and
nitrogen dioxide (NO2) is individually
regulated by EPA because of its health
and welfare effects. As a result, the
reduction of VOC and NOX emissions
will reduce the health risks that are
associated with exposure to VOC and
NOX, as well as reducing the health
risks due to elevated ozone levels.

Ozone is a regional pollutant. It is not
formed in the same place as its VOC and
NOX precursors are generated. The VOC
and NOX that react to form ozone are
usually generated from different
sources. These pollutants are
transported through the air (by the
wind) to a common location, and then
react in the presence of sunlight.
Because of this transport, emissions
from the entire area contribute to ozone
exceedances, even if the exceedances
are recorded only at a few monitors.
Therefore, all ozone monitors in an
ozone nonattainment area must be free
of violations for the area to be
considered meeting the ozone NAAQS.

Comment #4: ‘‘EPA should have
redesignated the Pittsburgh area prior to
the summer of 1995.’’ The commenter
wrote that, since the request was
submitted in 1993, EPA had ample
opportunity and justification to approve
it, and that for 4 consecutive three-year
periods, 1989–1994, the NAAQS was
achieved. Another commenter stated
that, because of the debate over vehicle
inspection and maintenance (I/M), EPA
refused to redesignate the area.

EPA’s Response: Under section
107(d)(3)(E) of the Act, the following
five criteria must be met for an ozone
nonattainment area to be redesignated to
attainment:

1. The area must meet the ozone
NAAQS.

2. The area must meet applicable
requirements of section 110 and Part D
of the Act.

3. The area must have a fully
approved SIP under section 110(k) of
the Act.

4. The area must show that its
experienced improvement in air quality
is due to permanent and enforceable
measures.

5. The area must have a fully
approved maintenance plan under
section 175A of the Act, including
contingency measures.

In order for EPA to redesignate an
area, all five of these criteria must be
met. It is true, that from 1992 to 1994,
the Pittsburgh area met the first
criterion. The area did have ambient air
quality data that met the ozone NAAQS.
However, the area did not meet the
remaining four criteria.

According to criteria 2 and 3, all
applicable Part D requirements,
including new source review (NSR),
NOX and VOC reasonably available
control technology (RACT), and I/M,
must be submitted to EPA and approved
into the SIP before a redesignation
request can be approved. As the area
lacks SIP-approved RACT rules for
major sources of NOX and VOC, SIP-
approved I/M, and SIP-approved NSR,
EPA could not approve its redesignation
request.

The violations that were recorded in
1995 indicate that criterion 4 was not
met. The permanent and enforceable
emission reductions achieved in the
area were evidently not adequate to
maintain the improved air quality that
was experienced between 1989 and
1994, which was due, in part, to the
meteorological conditions experienced
during that period.

Criterion 5 was established to ensure
that any area that is redesignated to
attainment will be able to maintain
compliance with the NAAQS for at least
a ten-year maintenance period following
the redesignation. The Pittsburgh area
does not meet criterion 5 because its
maintenance plan is unapprovable. The
maintenance plan does not project
maintenance of the NAAQS for the
required 10 years beyond EPA approval
of the redesignation request. The
submitted maintenance plan projects
emissions only up to 2004. When the
maintenance plan was last amended in
1995, it should have projected
emissions out to at least 2006, to allow

time for EPA to process the requests. In
addition, the maintenance plan contains
inadequate contingency measures.
Contingency measures are needed to
correct violations that might occur
during the maintenance period, in order
to ensure that public health is protected.
The only contingency measure provided
in the maintenance plans is improved
rule effectiveness. No source categories
have been chosen, and no rule
effectiveness matrix or protocol has
been completed.

Comment #5: ‘‘The exceedances
during the summer of 1995 were the
result of unusual meteorological
conditions.’’

EPA’s Response: Ozone formation is a
very complex process, which involves
meteorological conditions as well as the
concentration of VOCs and NOX in the
air. As stated above, attainment of the
ozone NAAQS is determined using
three consecutive years of data to
account for variations in meteorological
conditions as well as variations in VOC
and NOX emissions. Since we cannot
control the weather, we must control
levels of ozone in the breathable air by
controlling the concentration of NOX

and VOC in the air. Our goal is to ensure
that everyone is breathing healthy air,
regardless of the weather.

Comment #6: ‘‘EPA is not treating
Pennsylvania in the same manner as
other similarly situated states.’’
According to the commenter, EPA is not
treating four other states with pending
redesignation requests (Ohio, Kentucky,
Michigan and Georgia) for areas that
experienced violations in 1995 in the
same way as Pittsburgh. The commenter
also claims that EPA treated Pittsburgh
differently by not approving its
November 1993 redesignation request,
whereas EPA did approve redesignation
requests for other ozone nonattainment
areas.

EPA’s Response: EPA is aware of three
other ozone nonattainment areas that
have pending redesignation requests
and that experienced violations of the
NAAQS in 1995. These areas include
two moderate ozone nonattainment
areas: Muskegon, Michigan, and the
Cincinnati area (a multi-state area that
covers parts of Ohio and northern
Kentucky); and one marginal area:
Birmingham, Alabama.

EPA is not aware of any area in
Georgia in this situation. EPA
acknowledges that it has not yet
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proposed disapproval of those
redesignation requests.

These areas differ from Pittsburgh,
however. In the case of the two other
moderate areas, EPA’s 18-month period
for acting on the redesignation requests
has not yet expired and EPA is not yet
legally obligated to take action on those
requests. In contrast, in the case of
Pittsburgh, EPA’s statutory 18-month
period for taking action expired in May
of 1995. See CAA § 107(d)(3)(D). Thus,
the time period for EPA to act on the
Pittsburgh redesignation has expired,
but has not done so in the case of
Muskegon and Cincinnati. Birmingham
is a marginal area that has a less serious
ozone air quality problem than
Pittsburgh, a moderate area. Although
EPA has not yet acted on Birmingham’s
redesignation request, that fact does not
justify further inaction on Pittsburgh’s
request in light of the expiration of the
18-month statutory time period for
acting on Pittsburgh’s November 12,
1993 request.

EPA notes that it has not and may not
(in light of section 107(d)(1)(A)(i) and
107(d)(3)(E)) approve a redesignation
request for an area that is violating the
ozone standard. Thus, the three other
areas just discussed, like Pittsburgh, are
and must remain designated
nonattainment areas until they attain
the standard and satisfy the other
redesignation criteria.

With respect to the comment that EPA
treated Pittsburgh differently by not
approving its redesignation request
while approving others, EPA notes that
Pittsburgh’s request, unlike the others
EPA approved, does not and did not
meet other redesignation criteria of
section 107(d)(3)(E). (See Response to
Comment 4.) Thus, EPA did not treat
Pittsburgh differently from other
similarly situated areas by not
approving its redesignation request
while approving others. The others
satisfied the statutory criteria for
redesignation; Pittsburgh’s did not.

Final Action
Because the Pittsburgh area is not

eligible for redesignation, EPA is
disapproving Pennsylvania’s request for
redesignation of the Pittsburgh area and
the accompanying maintenance plan,
which was originally submitted on
November 12, 1993, and amended on
January 13, 1994 and May 12, 1995.

When the final disapproval of the
maintenance plan is effective, the
Pittsburgh area will no longer be able to
demonstrate conformity to the
submitted maintenance plan pursuant to
the transportation conformity
requirements in 40 CFR 93.128(i). Since
the submitted maintenance plan budget

will no longer apply for transportation
conformity purposes, the build/no-build
and less-than-90 tests will apply
pursuant to 40 CFR 93.122. In addition,
the Commonwealth submitted a 15%
rate-of-progress plan (15% plan) on
March 22, 1996. Ninety days after this
submittal date, the emissions budget
contained in this 15% plan will apply
for conformity purposes pursuant to 40
CFR 93.118 and 93.128(a)(1)(ii), as well
as the build/no-build test under 40 CFR
93.122.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(‘‘Unfunded Mandates Act’’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

As described in the NPR, EPA has
determined that the disapproval of the
redesignation request will not affect a
substantial number of small entities.
EPA’s denial of the Commonwealth’s
redesignation request under section
107(d)(3)(E) of the Act does not affect
any existing requirements applicable to
small entities nor does it impose new
requirements. The area retains its
current designation status and will

continue to be subject to the same
statutory requirements. To the extent
that the area must adopt regulations,
based on its nonattainment status, EPA
will review the effect of those actions on
small entities at the time the
Commonwealth submits those
regulations.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214–2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to the
disapproval of Pennsylvania’s
redesignation request and maintenance
plan for the Pittsburgh ozone
nonattainment area, must be filed in the
United States Court of Appeals for the
appropriate circuit by July 1, 1996.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: April 22, 1996.
W. Michael McCabe,
Regional Administrator, Region III.
[FR Doc. 96–10698 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Parts 61 and 206

RIN 3067–AC35

National Flood Insurance Program;
Group Flood Insurance Policy for
Individual and Family Grant Program

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Interim final rule with request
for comments.
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SUMMARY: This interim final rule
changes FEMA’s Individual and Family
Grant (IFG) regulations by establishing a
minimum damage threshold of $201 or
more in real or personal property losses,
or both, resulting from any type of
incident in order to receive an IFG
award in these damage categories. The
rule also changes our flood insurance
regulations for IFG award recipients in
Presidentially declared major disasters
by establishing a Group Flood Insurance
Policy (GFIP) and the criteria for its
implementation. This interim final rule
also authorizes the GFIP, as a one-time,
pilot project, for recipients of the State
of Alaska’s own, fully funded disaster
assistance grants to help individuals
and families recover from flooding in
September and October 1995.
Comments are being solicited on making
the GFIP available in the future to any
State with a fully funded, disaster
assistance grant program for individuals
and families.
DATES: This interim final rule is
effective on May 1, 1996. Please submit
any comments in writing by July 1,
1996.
FOR FURTHER INFORMATION CONTACT:
Charles M. Plaxico, Jr., Federal
Emergency Management Agency,
Federal Insurance Administration, (202)
646–3422, (facsimile) (202) 646–4327; or
Laurence W. Zensinger in FEMA’s
Response and Recovery Directorate,
(202) 646–3642, (facsimile) (202) 646–
2730.
SUPPLEMENTARY INFORMATION: On
February 7, 1995, FEMA published in
the Federal Register (Vol. 60, page
7130) an interim final rule changing the
flood insurance regulations for
Individual and Family Grant program
recipients in Presidentially declared
major disasters, in order to meet the
mandates of § 582 of the National Flood
Insurance Reform Act of 1994 (NFIRA),
which the President signed into law on
September 23, 1994.

On March 15, 1995, FEMA then
published in the Federal Register (60
FR 13945) a proposed rule to establish
an IFG eligibility requirement of $201 or
more in real or personal property
damage, or both, resulting from any type
of disaster incident in order to receive
an IFG award for items in these
categories. In the same rule, we
proposed to establish a GFIP and
proposed criteria for the GFIP ’s
implementation by the National Flood
Insurance Program (NFIP) when FEMA
provides IFG awards.

The term of the GFIP will be for 36
months, and, for implementation under
the IFG program, will begin 60 days
from the date of the disaster declaration.

For the pilot project to be conducted in
the State of Alaska, the term of the GFIP
will begin on the date this interim final
rule is published in the Federal
Register. On and after the inception date
of the GFIP, coverage for individual IFG
recipients or the named insureds under
FEMA’s pilot project with the State of
Alaska, will begin on the 30th day after
the NFIP receives from the State the
records of GFIP insureds and their
premium payments. Hereafter and with
this understanding, the GFIP will be
referred to as a 3-year policy.

To meet the NFIRA requirements that
were effective when the President
signed the law on September 23, 1994,
FEMA had to write the February 7, 1995
interim final rule to be effective
retroactively. However, FEMA
welcomed comments for a 60-day
period. The proposed rule, which made
additions to the same paragraphs
changed by the interim final rule,
provided for a 45-day comment period.
To ensure State and Regional personnel
were informed of these two rules, FEMA
staff included a rules presentation at
eight Human Services Automated
Systems Orientation (HSASO) sessions,
at which time issues were discussed and
written comments were encouraged.
FEMA also requested comments on the
estimates for the additional paperwork
or record-keeping reporting burden in
connection with the time it would take
a State to research and compile the
information and send premium
payments to the NFIP. FEMA invited
the public to submit comments to the
agency or to the Office of Management
and Budget (OMB) on the paperwork
issues including the burden estimates
and any aspects of the information
collection requirements. Neither FEMA
nor OMB received comments in
connection with the collection of
information.

FEMA received four sets of written
comments on each of the two rules—
two of the six respondents commented
on both rules. The tally of comments
included representatives of four state
agencies dealing with emergency
management, a private consultant
service dealing with banking and
legislative issues, and an insurance
committee of an association concerned
with floodplain management issues.
While generally supportive of the
proposal to establish a GFIP the
respondents did express concern for one
or more of the proposed provisions.

One State agency had a series of
concerns. The first concern questioned
how the February 7, 1995 interim final
rule escaped OMB review. OMB does
not require a review of rules where the

aggregate annual impact of the rule is
less than $100 million.

The second concern, which was
shared by another State, was that the
NFIRA would place an administrative
and monitoring burden on the States as
an unfunded mandate. One State felt
this would occur even if NFIP would
track and maintain all information.
FEMA has worked hard to take up the
administrative burden for the States and
will further ease burdens by tracking
flood insurance maintenance beyond
the 3-year requirement that has been in
effect since the Flood Disaster
Protection Act of 1973.

The State’s third concern was that the
NFIRA requirements should be
effectuated after the date FEMA had
notified them by letter of the
requirement. By mandating that the
flood insurance purchase and
maintenance requirement be made
effective upon the signature of the
President, Congress clearly intended to
allow no exemptions. As a result FEMA
had no time to inform States of the
requirements and allow them to prepare
for the consequences.

The next concern was that the cost of
implementing the rule would be greater
to Federal and State governments than
the benefits of tracking data for the life
of each property. Congress clearly
intended NFIRA mandates to be carried
out regardless of the costs. However,
since FEMA already tracks the data
necessary to administer this program,
there should be no additional burden to
States.

This State then proposed alternatives
to NFIRA legislation. However, those
alternatives are already part of NFIRA or
are part of the implementing
regulations.

A second State felt it was punitive to
require new owners to purchase and
maintain flood insurance; this feeling
was shared by many State participants
in the HSASO sessions held during the
comment periods. The NFIRA—not the
rule—requires new owners to maintain
flood insurance. Congress intended for
property owners who buy or build in a
floodplain to protect themselves or bear
the cost. Accordingly, disaster
assistance will not be provided to the
occupant for a second flood when flood
insurance has not been purchased and
maintained by the new owner.

Two States questioned who would be
responsible for informing the buyer of
property upon which the flood
insurance purchase and maintenance
requirements were imposed. The NFIRA
stipulates the ‘‘transferor’’ or seller of
the property must disclose this
requirement to the buyer, and such
written notification must be contained
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in documents evidencing the transfer of
ownership of the property.

Three States and the association
expressed concern about a database
tracking system for real estate
transactions. Rather than attempt to
undertake the impossible task of
tracking such sales forever, FEMA has
chosen to prohibit Federal flood disaster
assistance from being provided for a
property a second time. To do otherwise
would place a heavy burden on State
and local governments.

The association felt the Federal
government, and not the States, should
maintain any database required to
implement the mandates imposed by
§ 582 of the NFIRA. FEMA agrees and
will maintain the database.

A State and the association expressed
concern that was also voiced by the
majority of attenders at the HSASO
sessions, namely, that the coverage
maintenance requirement, equating to
the IFG maximum grant amount, is a
financial hardship to IFG recipients,
who are predominantly the elderly and
individuals and families receiving
public support. FEMA must implement
laws enacted by the Congress. In
recognizing that maintaining flood
insurance is a hardship on those with
limited income, FEMA is establishing a
GFIP to assist grantees for up to 3 years
of coverage. However, in keeping with
the spirit of NFIRA to increase NFIP
participation and replace disaster
assistance with flood insurance
coverage, we have decided to establish
for all IFG recipients the maximum IFG
award amount as the amount of flood
insurance to be bought and maintained
as a condition for future IFG eligibility
for any uninsured flood-damaged real or
personal property, or both.

The association recommended a long-
term, low-cost policy providing a fixed
amount of flood insurance coverage, and
offering the grantee the option of
purchasing either a GFIP or a Standard
Flood Insurance Policy (SFIP). Under a
GFIP, the State will provide the grantee
with up to 3 years of coverage. The
grantee can always switch to an SFIP at
an increased cost.

The association and a State were
concerned that grantees will not
maintain flood insurance beyond the
end of the 3-year term of the GFIP.
FEMA shares this concern. NFIP will
send a notice to GFIP certificate holders
at the end of the 3-year policy period to
alert them to the maintenance
requirement and to the consequences of
not maintaining flood insurance. The
notice will (1) encourage them to apply
for NFIP’s conventional SFIP by
contacting a local insurance agent,
producer, or a private insurance

company selling NFIP policies, and (2)
advise them as to the amount of
coverage they must maintain in order
not to jeopardize their eligibility for
future disaster assistance.

One of the States suggested that the
responsibility of the NFIP to notify the
IFG grantee/policyholder toward the
end of the 3-year coverage period (as
described in the SUPPLEMENTARY
INFORMATION section of the proposed
rule and as discussed above) be
incorporated into the implementing
regulations. FEMA agrees and a new
paragraph (c) incorporating such
language has been added to § 61.17.

The consultant recommended that the
cost of the flood insurance be deducted
from the grant award and that flood
insurance coverage be placed directly by
FEMA through its regional offices. To
ensure that the IFG recipient will have
coverage as soon after the grant award
as possible, a fixed premium amount
will be added to the IFG awards (subject
to the current grant maximum), but
withheld from the grant and provided
directly to the NFIP Servicing Agent.
Since the Servicing Agent is already
equipped to issue policies, it would not
be cost-effective to duplicate this
capability using the limited FEMA
resources in the regions. The Servicing
Agent will send the IFG recipient a
Certificate of Flood Insurance and
advise the grantee of the option of
securing increased limits of coverage by
purchasing an SFIP at an increased cost.

One of the States suggested we
continue to allow grants of $200 or less,
but exempt those recipients from the
insurance requirement. The law does
not appear to allow us the option of
exempting grantees from maintaining
flood insurance. Therefore, we have
determined it was more cost-effective
for the victim and the government to
disallow grants of $200 or less for
damages or losses to real or personal
property, or both. This minimum-loss
eligibility requirement shall be
applicable not only to floods, but also to
all types of disaster incidents.

The consultant questioned whether
the maximum grant amount (then
$12,600) was for the entire family or
each member of the household, since
there appeared to be an inconsistency in
reference to ‘‘homeowner.’’ The
proposed rule refers to a ‘‘homeowner’’
in context of an insurance ‘‘policy’’,
whereas grants are made to each eligible
property owner to apply to damaged/
lost property. The maintenance
requirement is, therefore, placed on
each property owner who receives a
grant.

The consultant then questioned how
new maps or revised map changes

would affect a homeowner who has
received a grant when the property was
not initially in a special flood hazard
area (SFHA) and, as a result of a new or
revised map, is placed in an SFHA. If a
property was not in an SFHA at the time
the grant was given, there would have
been no flood insurance purchase
requirement. If the homeowner were to
apply for an IFG grant at a later date
after the property had been placed in an
SFHA, the flood insurance purchase
requirement would apply and the State
would follow the procedure for securing
a GFIP for that IFG recipient.

The fourth State objected to the
burdensome requirement of providing
NFIP with weekly reports and
payments. Since FEMA does not want to
burden States, we are asking for weekly
vs. daily reports. FEMA will also
provide States with an automated
system that will support this
requirement.

The same State felt that the NFIRA
flood insurance requirements should
apply to the Disaster Housing
Assistance program, as well as to the
IFG program. FEMA is in the process of
reviewing this proposition.

This State’s last comment was that all
disaster programs should comply with
the same regulations. FEMA is
coordinating with all Federal and State
agencies involved in implementing this
law. We have actively solicited and
welcomed comments from all sources,
and have tried our best to ensure equity
in program assistance provided to all.

In addition to the changes made in
response to the comments, we amended
§ 61.17(b)(2) in this final rule to clarify
that benefits under Article 3 B.3. of the
SFIP Dwelling Form will not be subject
to a separate deductible, but are subject
to the GFIP deductible of $200
(applicable separately to any building
loss and any contents loss).

Additionally, FEMA received a
request from the State of Alaska to make
the GFIP available not only to recipients
of IFG grants but also to recipients of its
own fully funded disaster assistance
program comparable to the IFG program
in benefits and eligibility requirements.
The State’s request, which was
prompted by a recent disaster recovery
effort, has merit. FEMA has determined
that 42 U.S.C. §§ 4014(a)(2) and
4015(b)(2), which authorize FEMA to
make the GFIP available to recipients of
IFG awards, may also apply to
recipients of certain State-funded
disaster assistance programs. We have
modified the interim final rule to apply
the GFIP, as a one-time, pilot project, to
recipients of the State of Alaska’s own
fully funded disaster assistance program
for individuals and families suffering
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damage from flooding that occurred in
the State during September and October
1995. The decision to make the GFIP
available to these flood disaster victims
is based on the fact that the State of
Alaska’s award program is comparable
to the IFG program, including eligibility
requirements such as income levels. The
State also has the capability to provide
information to the NFIP in a format
compatible with NFIP requirements.
The evaluation of this one-time, pilot
project of the GFIP in the State of Alaska
will help FEMA evaluate whether the
GFIP should be made available to other
States requesting the availability of the
GFIP for 100-percent, State-funded
disaster assistance programs comparable
to the IFG program. Comments are also
being solicited specifically on this issue.

Finally, § 582 of the NFIRA prohibits
future Federal disaster assistance to
anyone who fails to obtain and maintain
flood insurance coverage in connection
with previous flood-related disaster
assistance. Section 582 provides:
‘‘Notwithstanding any other provision
of law, no Federal disaster relief
assistance made available in a flood
disaster may be used to make a payment
(including any loan assistance payment)
to a person for repair, replacement, or
restoration for damage to any personal,
residential, or commercial property if
that person at any time has received
flood disaster assistance that was
conditional on the person first having
obtained flood insurance under
applicable Federal law and
subsequently having failed to obtain and
maintain flood insurance as required
under applicable Federal law on such
property.’’

In light of the requirements of § 582,
and in anticipation of the spring flood
season, there is an urgent need to make
the GFIP available upon publication of
this final rule. FEMA finds that there is
a compelling need and good cause to
waive the 30-day effective date
requirements of the Administrative
Procedure Act, 5 U.S.C. 553(d). This
interim final rule is effective on the date
of publication in the Federal Register.

National Environmental Policy Act
This interim final rule is categorically

excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Executive Order 12866, Regulatory
Planning and Review

This interim final rule is not a
significant regulatory action within the
meaning of § 2(f) of E.O. 12866 of
September 30, 1993, 58 FR 51735, but
attempts to adhere to the regulatory

principles set forth in E.O. 12866. The
interim final rule has not been reviewed
by the Office of Management and
Budget under E.O. 12866.

Paperwork Reduction Act

This interim final rule does not
contain a collection of information and
therefore is not subject to the provisions
of the Paperwork Reduction Act of 1995.

Executive Order 12612, Federalism

This interim final rule involves no
policies that have federalism
implications under E.O. 12612,
Federalism, dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This interim final rule meets the
applicable standards of § 2(b)(2) of E.O.
12778.

List of Subjects in 44 CFR Parts 61 and
206

Flood insurance; Disaster assistance.
Accordingly, 44 CFR Parts 61 and 206

are amended as follows:

PART 61—INSURANCE COVERAGE
AND RATES

1. The authority citation for Part 61
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O.
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR,
1979 Comp., p. 376.

2. Section 61.17 is added to read as
follows:

§ 61.17 Group Flood Insurance Policy.
(a) A Group Flood Insurance Policy

(GFIP) is a policy covering all
individuals named by a State as
recipients under § 411 of the Stafford
Act (42 U.S.C. 5178) of an Individual
and Family Grant (IFG) program award
for flood damage as a result of a
Presidential major disaster declaration,
and, as a one-time, pilot project, to
recipients of the State of Alaska’s own
fully funded disaster assistance program
for individuals and families suffering
damage from flooding in September and
October 1995. Alaska’s disaster
assistance program is comparable to the
IFG program in benefits and eligibility
requirements, including income levels.
The State of Alaska has also agreed to
provide information to the National
Flood Insurance Program (NFIP) in a
data format compatible with NFIP
requirements. The premium for the
GFIP, initially, is a flat fee of $200 per
policyholder. Thereafter, the premium
may be adjusted to reflect NFIP loss
experience and any adjustment of

benefits under the IFG program. The
amount of coverage shall be equivalent
to the maximum grant amount
established under § 411. The term of the
GFIP shall be for 36 months and will
begin, for implementation with the IFG
program, 60 days from the date of the
disaster declaration. For FEMA’s pilot
project with the State of Alaska, the
term of the three-year policy will begin
on May 1, 1996. On and after the
inception date of the GFIP, coverage for
IFG recipients or for recipients of the
one time pilot project of the GFIP for the
State of Alaska’s own comparable fully
funded, disaster assistance program,
will begin on the 30th day after the
NFIP receives the records of GFIP
insureds and their premium payments
from the State. A Certificate of Flood
Insurance shall be sent to each IFG
recipient, and, for the one-time pilot
project in Alaska, to each individual or
family receiving a grant from Alaska’s
own fully funded disaster assistance
program.

(b) The GFIP is the Standard Flood
Insurance Policy Dwelling Form (a copy
of which is included in Appendix A(1)
of this part), except that:

(1) The GFIP provides coverage for
losses caused by land subsidence, sewer
backup, or seepage of water without
regard to the requirement in paragraph
B.3. of Article 3 that the structure be
insured to 80 percent of its replacement
cost or the maximum amount of
insurance available under the NFIP.

(2) Article 7, Deductibles, does not
apply to the GFIP. Instead, a special
deductible of $200 (applicable
separately to any building loss and any
contents loss) applies to insured flood-
damage losses sustained by the insured
property in the course of any
subsequent flooding event during the
term of the GFIP. The separate
deductible applicable to Article 3 B.3
does not apply.

(3) Article 9 E., Cancellation of Policy
By You, does not apply to the GFIP.

(4) Article 9 G., Policy Renewal, does
not apply to the GFIP.

(c) A notice will be sent to the GFIP
certificate holders approximately 60
days before the end of the 3-year term
of the GFIP. The notice will (1)
encourage them to contact a local
insurance agent or producer or a private
insurance company selling NFIP
policies under the Write Your Own
program of the NFIP to apply for a
conventional NFIP Standard Flood
Insurance Policy and (2) advise them as
to the amount of coverage they must
maintain in order not to jeopardize their
eligibility for future disaster assistance.
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PART 206—FEDERAL DISASTER
ASSISTANCE FOR DISASTERS
DECLARED ON OR AFTER
NOVEMBER 23, 1988

3. The authority citation for Part 206
is revised to read as follows:

Authority: 42 U.S.C. 5121 et seq.; 42 U.S.C.
4001 et seq.; Reorganization Plan No. 3 of
1978, 43 FR 41943, 3 CFR, 1978 Comp., p.
329; E.O. 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376.

Subpart E—Individual and Family
Grant Programs

4. Section 206.131(a) is amended by
adding a sentence between the sentence
ending, ‘‘* * * to reflect changes in the
Consumer Price Index for all Urban
Consumers,’’ and the sentence
beginning, ‘‘The Governor or his/her
designee is responsible . . .’’ to read as
set forth below, and § 206.131(d)(1)(iii)
(C) and (D) are revised to read as
follows:

§ 206.131 Individual and family grant
programs.

(a) * * * IFG assistance for damages
or losses to real or personal property, or
both, will be provided to individuals or
families with those IFG-eligible losses
totaling $201 or more; those individuals
with damages or losses of $200 or less
to real or personal property, or both, are
ineligible. * * *
* * * * *

(d) * * *
(1) * * *
(iii) * * *
(C)(1) The State may not make a grant

for acquisition or construction purposes
in a designated special flood hazard area
in which the sale of flood insurance is
available under the NFIP unless the
individual or family obtains adequate
flood insurance and maintains such
insurance for as long as they live at that
property address. The coverage shall
equal the maximum grant amount
established under § 411(f) of the Stafford
Act. If the grantee is a homeowner, flood
insurance coverage must be maintained
on the residence at the flood-damaged
property address for as long as the
structure exists if the grantee, or any
subsequent owner of that real estate,
ever wishes to be assisted by the Federal
government with any subsequent flood
damages or losses to real or personal
property, or both. If the grantee is a
renter, flood insurance coverage must be
maintained on the contents for as long
as the renter resides at the flood-
damaged property address. The
restriction is lifted once the renter
moves from the rental unit.

(2) Individuals named by a State as
eligible recipients under § 411 of the

Stafford Act for an IFG program award
for flood damage as a result of a
Presidential major disaster declaration
will be included in a Group Flood
Insurance Policy (GFIP) established
under the National Flood Insurance
Program (NFIP) regulations, at 44 CFR
61.17.

(i) The premium for the GFIP is a
necessary expense within the meaning
of this section. The State shall withhold
this portion of the IFG award and
provide it to the NFIP on behalf of
individuals and families who are
eligible for coverage. The coverage shall
be equivalent to the maximum grant
amount established under § 411(f) of the
Stafford Act.

(ii) The State IFG program staff shall
provide the NFIP with records of
individuals who received an IFG award
and are, therefore, to be insured.
Records of IFG grantees to be insured
shall be accompanied by payments to
cover the premium amounts for each
grantee for the 3-year policy term. The
NFIP will then issue a Certificate of
Flood Insurance to each grantee. Flood
insurance coverage becomes effective on
the 30th day following the receipt of
records of GFIP insureds and their
premium payments from the State, and
terminates 36 months from the
inception date of the GFIP, i.e., 60 days
from the date of the disaster declaration.

(iii) Insured grantees would not be
covered if they are determined to be
ineligible for coverage based on a
number of exclusions established by the
NFIP. Therefore, once grantees/
policyholders receive the Certificate of
Flood Insurance that contains a list of
the policy exclusions, they should
review that list to see if they are
ineligible for coverage. Those grantees
who fail to do this may find that their
property is, in fact, not covered by the
insurance policy when the next flooding
incident occurs and they file for losses.
Once the grantees find that their
damaged buildings, contents, or both,
are ineligible for coverage, they should
notify the NFIP in writing in order to
have their names removed from the
GFIP, and to have the flood insurance
maintenance requirement expunged
from the NFIP data-tracking system. (If
the grantee wishes to refer to or review
a Standard Flood Insurance Policy, it
will be made available by the NFIP
upon request.)

(D) A State may not make a grant to
any individual or family who received
Federal disaster assistance for flood
damage occurring after September 23,
1994, if that property has already
received federal flood-disaster
assistance in a disaster declared after
September 23, 1994, a flood insurance

purchase and maintenance requirement
was levied as a condition or result of
receiving that Federal disaster
assistance, and flood insurance was, in
fact, not maintained in an amount at
least equal to the maximum IFG grant
amount. However, if that property was
determined to be ineligible for NFIP
flood insurance coverage and is in a
special flood hazard area located in a
community participating in the NFIP,
then the State may continue to make
grants to those individuals or families
that receive additional damage in all
subsequent Presidentially declared
major disasters involving floods.
(Catalog of Federal Domestic Assistance No.
83.100, ‘‘Flood Insurance’’; No. 83.516,
‘‘Disaster Assistance’’)

Dated: April 25, 1996.
James L. Witt,
Director.
[FR Doc. 96–10779 Filed 4–30–96; 8:45 am]
BILLING CODE 6718–02–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 96–44, Notice 01]

RIN 2127–AG30

Federal Motor Vehicle Safety
Standards; Fuel System Integrity

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule, technical
amendment.

SUMMARY: This document deletes several
obsolete sections of Standard No. 301,
‘‘Fuel System Integrity.’’ They relate to
(1) the standard’s general requirements
in S5 as they apply to light vehicles, (2)
the requirements for schoolbuses in
S5.4, and (3) the requirements for fuel
spillage in S5.5. These sections are
obsolete because the time periods to
which they specify are all in the past.
EFFECTIVE DATE: This rule is effective
May 31, 1996.
FOR FURTHER INFORMATION CONTACT: For
nonlegal issues: Dr. William J.J. Liu,
Office of Vehicle Safety Standards,
NPS–12, telephone (202) 366–4923.

For legal issues: Mr. Marvin Shaw,
Office of Chief Counsel, NCC–20, (202)
366–2992. Both may be reached at the
National Highway Traffic Safety
Administration, 400 Seventh St., S.W.,
Washington, D.C., 20590.
SUPPLEMENTARY INFORMATION: Pursuant
to the President’s March 4, 1995
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directive, ‘‘Regulatory Reinvention
Initiative,’’ to the heads of departments
and agencies, NHTSA undertook a
review of all its regulations and
directives. During the course of this
review, the agency identified several
requirements and regulations that are
potential candidates for rescission. In
reviewing Standard No. 301, the agency
identified several obsolete sections
relating to (1) the standard’s general
requirements in S5 as they apply to light
vehicles, (2) the requirements for school
buses in S5.4, and (3) the requirements
for fuel spillage in S5.5. These sections
are obsolete because the time periods to
which they relate are all in the past. To
improve the clarity and conciseness of
Standard No. 301, the agency is deleting
these sections from the standard.

The obsolete sections of the standard
relating to certain light vehicles are S5.2
and S5.3. Paragraph S5.2 had set forth
requirements for vehicles with a gross
vehicle weight rating (GVWR) of 6,000
pounds or less. Paragraph S5.3 had set
forth requirements for vehicles with a
GVWR of more than 6,000 pounds but
not more than 10,000 pounds. These
weight provisions, while relevant when
the Standard was enacted in 1975 are no
longer relevant. Paragraph S5.1 is
amended to include vehicles that were
formerly addressed in S5.2 and S5.3.
Paragraph S5.4 is amended to delete an
outdated reference to vehicles
manufactured before April 1, 1977.
Paragraph S5.5 is amended to delete an
outdated reference to vehicles
manufactured before September 1, 1976.

NHTSA finds good cause to make this
amendment effective 30 days after
publication of this document. This
amendment makes minor changes to
Standard No. 301.

NHTSA also finds for good cause that
notice and an opportunity for comment
on this document are unnecessary. This
document does not impose any
additional responsibilities on any
manufacturer. Instead, this document
simply removes outdated provisions
and references in the standard.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, ‘‘Regulatory
Planning and Review.’’ Further, this
action has been determined to be not
‘‘significant’’ under the Department of
Transportation’s regulatory policies and
procedures. This rule removes outdated
portions of Standard 301 without
changing any of the requirements in the
standard. Because this rule does not
affect any substantive requirement of

the fuel system integrity standard, its
impacts are so minimal as not to
warrant preparation of a full regulatory
evaluation.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this rule under the
Regulatory Flexibility Act. I hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities. As
noted above, this rule simply removes
outdated portions of Standard 301. It
has no effect whatsoever on the
manufacture or sale of vehicles.

National Environmental Policy Act

NHTSA has also analyzed this rule
under the National Environmental
Policy Act and determined that it will
not have a significant impact on the
human environment.

Executive Order 12612 (Federalism)

NHTSA has analyzed this rule in
accordance with the principles and
criteria contained in E.O. 12612, and
has determined that this rule will not
have significant federalism implications
to warrant the preparation of a
Federalism Assessment.

Civil Justice Reform

This rule will not have any retroactive
effect. Under 49 U.S.C. 30103, whenever
a Federal motor vehicle safety standard
is in effect, a State may not adopt or
maintain a safety standard applicable to
the same aspect of performance which
is not identical to the Federal standard,
except to the extent that the state
requirement imposes a higher level of
performance and applies only to
vehicles procured for the State’s use. 49
U.S.C. 30161 sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, the
agency is amending 49 CFR § 571.301,
Fuel System Integrity, to read as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.301 is amended by
revising S5.1, S5.4, and S5.5 and by
removing and reserving S5.2 and S5.3 to
read as follows:

§ 571.301 Standard No. 301, Fuel System
Integrity.
* * * * *

S5. General requirements.
S5.1 Passenger cars, and

multipurpose passenger vehicles, trucks,
and buses with a GVWR of 10,000
pounds or less. Each passenger car and
each multipurpose passenger vehicle,
truck, and bus with a GVWR of 10,000
pounds or less shall meet the
requirements of S6.1 through S6.4. Each
of these types of vehicles that is
manufactured to use alcohol fuels shall
also meet the requirements of S6.6.

S5.2 [Reserved]
S5.3 [Reserved]
S5.4 Schoolbuses with a GVWR

greater than 10,000 pounds. Each
schoolbus with a GVWR greater than
10,000 pounds shall meet the
requirements of S6.5. Each schoolbus
with a GVWR greater than 10,000
pounds that is manufactured to use
alcohol fuels shall meet the
requirements of S6.6.

S5.5 Fuel Spillage: Barrier Crash.
Fuel spillage for each vehicle in any
fixed or moving barrier crash test shall
not exceed 1 ounce by weight from
impact until motion of the vehicle has
ceased, and shall not exceed a total of
5 ounces by weight in the 5-minute
period following cessation of motion.
For the subsequent 25-minute period,
fuel spillage during any 1-minute
interval shall not exceed 1 ounce by
weight.

Issued on: April 25, 1996.
Barry Felrice,
Associate Administrator for Safety
Performance Standards.
[FR Doc. 96–10792 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–59–P

49 CFR Part 571

[Docket No. 93–02; Notice 13]

RIN 2127–AF79

Federal Motor Vehicle Safety
Standards; Compressed Natural Gas
Fuel Containers

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule.

SUMMARY: In response to a request by the
Aluminum Association, this document
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1 When used as a motor fuel, natural gas is stored
on-board a vehicle in cylindrical containers at a
pressure of approximately 20,684 kPa (3,000 psi).
Among the terms used to describe CNG fuel
containers are tanks, containers, cylinders, and high
pressure vessels. The agency will refer to them as
‘‘containers’’ throughout this document.

2 The agency already corrected the magnesium
limits for alloy 6061 to the range of 0.80 to 1.20,
based on a typographical correction provided by the
American Gas Association. This was published on
July 24, 1995, as part of a final rule on petitions for
reconsideration on FMVSS No. 304 (60 FR 37836).

amends the specifications in FMVSS
No. 304, Compressed Natural Gas Fuel
Container Integrity, with respect to CNG
containers made with aluminum alloys.
The changes make FMVSS No. 304
consistent with the most recent
voluntary standard issued by the
aluminum industry.
DATES: Effective date: The amendments
in this document become effective May
31, 1996.

Petitions for reconsideration: Any
petition for reconsideration of this rule
must be received by NHTSA no later
than June 17, 1996.
ADDRESSES: Petitions for reconsideration
of this rule should refer to the above
mentioned docket number and be
submitted to: Administrator, National
Highway Traffic Safety Administration,
400 Seventh Street, S.W., Washington,
D.C. 20590.
FOR FURTHER INFORMATION CONTACT: For
non-legal issues: Mr. Charles Hott, NPS–
12, Office of Safety Performance
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(Telephone 202–366–0247).

For legal issues: Mr. Marvin L. Shaw,
NCC–20, Rulemaking Division, Office of
Chief Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, D.C. 20590
(Telephone 202–366–2992) (FAX 202–
366–3820) (internet
mshaw@nhtsa.dot.gov)

SUPPLEMENTARY INFORMATION:

I. Final Rule Establishing FMVSS No.
304

On September 26, 1994, NHTSA
published a final rule addressing the
safe performance of compressed natural
gas (CNG) containers 1 (59 FR 49010).
The final rule established a new Federal
motor vehicle safety standard (FMVSS)
FMVSS No. 304, Compressed Natural
Gas Fuel Container Integrity. The
Standard specifies pressure cycling,
burst, and bonfire tests for the purpose
of ensuring the durability, initial
strength, and venting of CNG containers.
In addition, the Standard specifies
labeling requirements for CNG fuel
containers. FMVSS No. 304 took effect
on March 27, 1995.

FMVSS No. 304 is patterned after the
American National Standards Institute’s
(ANSI’s) voluntary industry standard
known as ANSI/NGV2. ANSI/NGV2 was

developed by the Natural Gas Vehicle
Coalition. ANSI/NGV2 and FMVSS No.
304 specify detailed material and other
requirements for different types of CNG
containers, including those made with
aluminum alloys. For each type of
container, ANSI/NGV2 and FMVSS No.
304 specify a unique safety factor for
determining the internal hydrostatic
pressure that the container must
withstand during the burst test. In
addition, a container must meet the
applicable material and manufacturing
requirements as well as the burst test.

FMVSS No. 304 specifies certain
material and manufacturing
characteristics for aluminum containers
using alloy 6010 and alloy 6061. The
material characteristics specify the
percentage of various elements,
including magnesium, silicon, copper,
and manganese. The specifications for
the two aluminum alloys listed in
FMVSS No. 304 were identical to the
specifications set forth in ANSI/NGV2.
In establishing the specifications
applicable to aluminum alloys, the
Natural Gas Vehicle Coalition relied on
the Aluminum Association Standards
Data document (Sixth Edition 1979).

On March 24, 1995, The Aluminum
Association, Inc. (TAAI) submitted a
letter to NHTSA, requesting several
changes be made to FMVSS No. 304,
with respect to specifications for
aluminum alloys 6010 and 6061. TAAI
stated that FMVSS No. 304 is
inconsistent with the TAAI registered
limits for materials used in these two
aluminum alloys. That organization
stated that because the 1979 document,
on which the ANSI/NGV2 composition
tables are based, has been superseded
several times in recent years, the
chemical compositions for aluminum
alloys set forth in FMVSS No. 304 do
not reflect the current compositions for
these alloys, as accepted by the
aluminum industry. TAAI provided a
copy of the most recent document in
which the industry aluminum alloy
specifications are contained: The
Registration Record of Aluminum
Association Designations and Chemical
Composition Limits for Wrought
Aluminum and Wrought Aluminum
Alloys (Revised December 1993).

On November 16, 1995, NHTSA
published a notice of proposed
rulemaking (NPRM) to amend FMVSS
No. 304 to adopt the TAAI
specifications for aluminum alloys used
in CNG containers. (60 FR 57567) The
proposed changes would make FMVSS
No. 304 consistent with the most recent
aluminum industry specifications for

those materials.2 The agency requested
comments about the appropriateness
and safety implications of adopting
TAAI’s request.

NHTSA received one comment to the
proposal. The commenter, NGV
Systems, Inc. agreed with the proposed
changes to FMVSS No. 304.

NHTSA has decided to amend
FMVSS No. 304 with respect to the
chemical compositions for aluminum
alloys set forth in the Standard. By
having FMVSS No. 304 reflect the
current compositions for these alloys, as
accepted by the aluminum industry,
today’s amendments will better ensure
the safety of such containers.

As explained in the NPRM, the statute
requires that each order (i.e., final rule)
shall take effect no sooner than 180 days
from the date the order is issued unless
good cause is shown that an earlier
effective date is in the public interest.
NHTSA concludes that there is good
cause not to provide the 180 day lead
time given that this amendment has no
adverse effect on manufacturers or
public safety. The rulemaking merely
makes minor changes to the chemical
compositions in FMVSS No. 304. Based
on the above, the agency concludes that
there is good cause for an effective date
30 days after publication of the final
rule.

Rulemaking Analyses and Notices

1. Executive Order 12866 (Federal
Regulatory Planning and Review) and
DOT Regulatory Policies and Procedures

This rulemaking was not reviewed
under E.O. 12866. NHTSA has analyzed
this rulemaking and determined that it
is not ‘‘significant’’ within the meaning
of the Department of Transportation’s
regulatory policies and procedures. A
full regulatory evaluation is not required
because the rule has no effect on costs
or benefits, since the amendments adopt
current industry specifications. The
aluminum alloys 6010 and 6061
previously specified in FMVSS No. 304
had a slightly different composition
than alloys manufactured in accordance
with current specifications for these
materials. TAAI did not identify, and
NHTSA is not aware of, any safety
problems such as reduced strength,
durability or resistance to
environmental hazards that might result
from this difference in aluminum
specifications for CNG containers. The
potential costs, benefits, and other
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impacts of not adopting this petition
cannot be quantified at this time.

2. Regulatory Flexibility Act
In accordance with the Regulatory

Flexibility Act, NHTSA has evaluated
the effects of this action on small
entities. Based upon this evaluation, I
certify that the amendment will not
have a significant economic impact on
a substantial number of small entities.
CNG container manufacturers typically
do not qualify as small entities. Further,
as noted above, the changes have no
more than a minimal impact on the
costs or benefits associated with FMVSS
No. 304. Accordingly, no regulatory
flexibility analysis has been prepared.

3. Executive Order 12612 (Federalism)
This action has been analyzed in

accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking has insufficient
Federalism implications to warrant
preparation of a Federalism Assessment.

4. National Environmental Policy Act
Finally, the agency has considered the

environmental implications of this
rulemaking in accordance with the
National Environmental Policy Act of
1969 and determined that the
rulemaking will not significantly affect
the human environment.

5. Civil Justice Reform
This rulemaking will not have any

retroactive effect. Under section 103(d)
of the National Traffic and Motor
Vehicle Safety Act (49 U.S.C. 30111),
whenever a Federal motor vehicle safety
standard is in effect, a state may not
adopt or maintain a safety standard

applicable to the same aspect of
performance which is not identical to
the Federal standard. Section 105 of the
Act (49 U.S.C. 30161) sets forth a
procedure for judicial review of final
rules establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, the
agency is amending Standard No. 304,
Compressed Natural Gas Fuel Container
Integrity, in Title 49 of the Code of
Federal Regulations at Part 571 as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50

2. Section 571.304 is amended by
revising S5.2.2 to read as follows:

§ 571.304 Standard No. 304, Compressed
Natural Gas Fuel Container Integrity.

* * * * *
S5.2.2 Aluminum containers and

aluminum liners. (Type 1, Type 2 and
Type 3) shall be 6010 alloy, 6061 alloy,
and T6 temper. The aluminum heat
analysis shall be in conformance with
one of the following grades:

TABLE TWO.—ALUMINUM HEAT
ANALYSIS

Grade
element

6010 alloy
percent

6061 alloy
percent

Magnesium .... 0.6 to 1.0 ..... 0.8 to 1.2.
Silicon ............ 0.8 to 1.2 ..... 0.40 to 0.8.
Copper ........... 0.15 to 0.6 ... 0.15 to 0.40.
Chromium ...... 0.10 max ..... 0.04 to 0.35.
Iron ................. 0.50 max ..... 0.7 max.
Titanium ......... 0.10 max ..... 0.15 max.
Manganese .... 0.20 to 0.8 ... 0.15 max.
Zinc ................ 0.25 max ..... 0.25 max.
Others, Each 1 0.05 max ..... 0.05 max.
Others,

Total 1 2.
0.15 max ..... 0.15 max.

Aluminum
min...

Remainder... Remainder.

1 ‘‘Others’’ includes listed elements for which
no specific limit is shown as well as unlisted
metallic elements. The producer may analyze
samples for trace elements not specified in the
registration or specification. However, such
analysis is not required and may not cover all
metallic ‘‘other’’ elements. Should any analysis
by the producer or purchaser establish that an
‘‘others’’ element exceeds the limit of ‘‘Each’’
or that the aggregate of several ‘‘others’’ ele-
ments exceeds the limit of ‘‘Total,’’ the mate-
rial shall be considered non-conforming.

2 The sum of those ‘‘Others’’ metallic ele-
ments 0.010 percent or more each, expressed
to the second decimal before determining the
sum.

(Registration Record of Aluminum
Association Designations and Chemical
Composition Limits for Wrought Aluminum
and Wrought Aluminum Alloys, The
Aluminum Association, Inc. Rev. Dec. 1993)

* * * * *
Issued on: April 25, 1996.

Ricardo Martinez,
Administrator.
[FR Doc. 96–10791 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–59–P
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SUMMARY: The General Accounting
Office (GAO) is proposing to revise its
Bid Protest Regulations to implement
the requirement in the National Defense
Authorization Act for Fiscal Year 1996
that GAO, for new protests filed on or
after August 8, 1996, issue bid protest
decisions within 100 calendar days from
the time a protest is filed at GAO. The
proposed revision will facilitate GAO’s
meeting the new statutory deadline for
issuing bid protest decisions and will
improve the overall effectiveness of the
bid protest process at GAO.
DATES: Comments must be submitted on
or before July 1, 1996.
ADDRESSES: Comments should be
addressed to: Michael R. Golden,
Assistant General Counsel, General
Accounting Office, 441 G Street, NW.,
Washington, DC 20548.
FOR FURTHER INFORMATION CONTACT:
Michael R. Golden (Assistant General
Counsel) or Linda S. Lebowitz (Senior
Attorney), 202–512–9732.
SUPPLEMENTARY INFORMATION: On
February 21, 1996, the General
Accounting Office (GAO) published an
advance notice of proposed rulemaking
(61 FR 6579) soliciting comments on
how its bid protest procedures could be
revised in order to facilitate GAO’s
meeting a new statutory deadline for
issuing bid protest decisions, while also
improving the overall effectiveness of
the bid protest process at GAO. In this
regard, the National Defense
Authorization Act for Fiscal Year 1996,
Pub. L. 104–106, 110 Stat. 186, which
was enacted on February 10, 1996,
requires GAO, effective August 8, 1996,
to issue bid protest decisions within 100

calendar days from the time a protest is
filed at GAO, shortening the current
125-calendar-day requirement. (Any
further reference to ‘‘days’’ means
‘‘calendar days.’’) In the advance notice,
GAO specifically invited comments on
changing its longstanding timeliness
rule to permit the filing of a protest 5
days after a statutorily required
debriefing, and on the feasibility of
promoting early document production
in appropriate cases to facilitate the
expeditious resolution of bid protests.
GAO also invited the submission of
ideas regarding the appropriate length of
regulatorily imposed deadlines, as well
as suggestions concerning the use of
accelerated or alternative procedures to
more expeditiously resolve bid protests.

Interested persons were invited to
submit comments on GAO’s advance
notice by March 22, 1996. We received
written comments from 10 Federal
agencies, 2 bar associations, 2 law firms,
1 industry association, and 2 vendors. In
preparing this proposed rule, we have
carefully considered all comments
received. The commenters generally
recognized the effectiveness of our
previous efforts to streamline the bid
protest process at GAO and to provide
meaningful relief to vendors wrongfully
excluded from procurements, as
reflected in the final rule published on
August 10, 1995 (60 FR 40737) and
effective October 1, 1995. The
commenters made suggestions on how
GAO could improve the internal
management of the bid protest process.
While we are adopting many of the
suggested management practices and we
expect to implement others in the near
future, we believe that regulatory
implementation of such improvements
is unnecessary. For example, we are
focusing on promptly resolving early
requests for partial or complete
dismissals of protests. We are also
establishing procedures to routinely
issue protective orders, where
warranted, shortly after a protest is
filed.

Significant proposed revisions to
GAO’s Bid Protest Regulations are set
forth below.

Statutorily Imposed Deadlines

In accordance with sec. 5501 of the
National Defense Authorization Act for
Fiscal Year 1996, GAO proposes to
revise paragraph (c) of § 21.3 to require
a contracting agency to file its report in

response to a protest with GAO within
30 days, as opposed to 35 days, after
receiving telephone notice of the protest
from GAO. GAO also proposes to revise
paragraph (a) of § 21.9 to require our
Office to issue a decision on a bid
protest within 100 days after the protest
is filed with our Office.

Timeliness Rules

Consistent with the suggestion of
several commenters, GAO’s proposed
regulation at § 21.2(a)(2) requires that
protests, except those alleging a
solicitation impropriety, filed under a
procurement in which a debriefing is
required by law be filed not later than
5 days after the debriefing; in all other
cases, the protest is required to be filed
within 10 days after the basis of protest
is known or should have been known,
whichever is earlier. (Wherever possible
throughout this proposed rule in the
interests of simplification and user-
friendliness, GAO proposes to establish
filing times using multiples of ‘‘five’’
days. For example, GAO has reduced
the ‘‘knew/should have known’’
timeliness rule from 14 days to 10 days.)
GAO believes that this proposed change
to the timeliness rule will help to ensure
the prompt and fair resolution of bid
protests.

Consistent with the suggestion of
several commenters, GAO proposed to
add a new paragraph (a)(4) to § 21.2
which reduces the time for filing
supplemental or amended protests from
14 days (pursuant to the current ‘‘knew/
should have known’’ timeliness rule) to
5 days after the basis of protest is known
or should have been known, whichever
is earlier. GAO believes that this
shortening of time will permit GAO to
issue a consolidated decision resolving
the supplemental or amended protests,
usually based on information provided
with the agency report, within the
original 100-day period, thus avoiding
rollover situations or the issuance of
separate decisions.

In paragraph (a)(3) of § 21.2, GAO
proposes to shorten the time for filing a
protest based on initial adverse agency
action on an agency-level protest from
14 days to 5 days. GAO agrees with
those commenters who suggested this
proposed revision, recognizing that in
cases where there has been an agency-
level protest, the protest issues are
usually already developed.
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Early Document Production
In paragraph (d)(2) of § 21.1, GAO

proposes to add language requiring a
protester to explain the relevancy of
specifically requested documents to its
protest grounds.

GAO received numerous comments
concerning early document production
as a means of facilitating the prompt
resolution of bid protests. As previously
addressed in the final rule at 60 FR
40737, 40738, while GAO believes that
early document production will
promote the expeditious resolution of
appropriate bid protests and will result
in other system efficiencies, GAO also
believes that early document production
should be accomplished on a voluntary
basis, with an agency assessing the
value of such a procedure in a particular
case. In this regard, in paragraph (c) of
§ 21.3, GAO proposes to explicitly
recognize that documents may be
provided prior to the filing of the agency
report or may otherwise be made
available to the parties, such as by
allowing parties to review documents
on site at the agency prior to the filing
of the report.

GAO also proposes to add to
paragraph (c) of § 21.3 a requirement
that 5 days prior to the filing of the
agency report, in cases in which the
protester has filed a request for specific
documents, that the agency provide to
all parties and GAO a list of those
documents, or portions of documents,
which the agency has released to the
protester or intends to produce in its
report, and those documents which the
agency intends to withhold from the
protester and the reasons for the
proposed withholding. GAO further
proposes to require that any objection to
the scope of an agency’s proposed
disclosure or nondisclosure of
documents be filed with GAO and the
other parties within 1 day of receipt of
this list.

Throughout § 21.3, GAO proposes to
clarify the language to reflect the current
longstanding practice that parties need
not provide entire documents if only
certain portions of these documents are
relevant to the protest.

Several commenters expressed
concern that in light of the shortened
timeframe for resolving bid protests,
unsolicited submissions after the filing
of comments on the agency report or
hearing are particularly inappropriate.
GAO proposes to address this concern
by adding a sentence to the proposed
§ 21.3(j), currently at § 21.3(i), which
states that the agency and other
participating parties shall not submit
any additional statements unless the
statements are specifically requested by

GAO or submitted after permission has
been granted by GAO.

Other Regulatorily Imposed Deadlines
To facilitate meeting the shortened

statutory deadline for issuing bid protest
decisions, GAO also proposes to reduce
the following filing periods: in the
proposed § 21.3(g), currently at § 21.3(f),
the agency must respond to
supplemental document requests within
2 days, as opposed to 5 days; in the
proposed § 21.3(h), currently at
§ 21.3(g), when withheld documents are
furnished, the protester’s comments on
the agency report are due within the
original comment filing period, not 10
days after its receipt of the additional
documents, unless GAO specifically
grants an extension; and in the proposed
§ 21.3(i), currently at § 21.3(h),
comments on the agency report are due
within 10 days, as opposed to 14 days,
after receipt of the report unless GAO
specifically grants an extension. In
paragraph (b) of § 21.14, GAO proposes
to shorten the time for filing requests for
reconsideration (the resolution of such
requests are not subject to statutory
deadlines) from 14 days to 10 days.

Accelerated or Alternative Procedures
Many commenters suggested that

GAO promote the use of flexible
alternative procedures to expedite the
resolution of bid protests. Paragraph (e)
of § 21.10 already contains language
allowing for the establishment of
accelerated schedules and the issuance
of summary decisions. In paragraph (e)
of § 21.10, GAO proposes to add
language specifically acknowledging
that flexible alternative procedures may
be used to promptly and fairly resolve
bid protests. In response to numerous
comments, GAO also proposes to add a
new paragraph (f) to § 21.10, providing
that GAO may conduct status
conferences, by telephone or in person,
with all parties participating in the
protest to promote the expeditious
development and resolution of the
protest.

Miscellaneous Matters
GAO proposes to revise paragraph (e)

of § 21.0 in accordance with the
statutory requirement under 31 U.S.C.
3555(b) that GAO prescribe procedures
for the computation of days for all
periods described in Subchapter V,
Chapter 35 of Title 31, United States
Code.

In paragraph (a) of § 21.3, and in
response to one commenter’s
suggestion, GAO proposes that all
protest communications be sent by
means reasonably calculated to effect
‘‘expeditious’’ delivery, clarifying what

was intended by our previous use of
‘‘timely’’ delivery.

For annual reporting purposes, GAO
proposes to add language to the
proposed § 21.3(d), currently at
§ 21.3(c), requiring agencies to include a
‘‘best estimate’’ of the value of goods
and services being procured.

GAO proposes to remove the
substantive content of paragraph (d) of
§ 21.5 addressing procurements
protested to the General Services
Administration Board of Contract
Appeals, see sec. 5101 of the National
Defense Authorization Act for Fiscal
Year 1996, and proposes to replace the
substantive content with a new
dismissal ground regarding the violation
of sec. 27 of the Office of Federal
Procurement Policy (OFPP) Act, 41
U.S.C. 423. Specifically, as proposed,
§ 21.5(d) provides that for any Federal
procurement, GAO will not review an
alleged violation of subsections (a), (b),
(c), and (d) of sec. 27 of the OFPP Act,
as amended by sec. 4304 of the National
Defense Authorization Act for Fiscal
Year 1996, if the protester failed to
report to the Federal agency responsible
for the procurement the information the
protester believes constitutes evidence
of the offense within 14 days after the
protester first discovered the possible
violation.

Comments

Comments concerning the proposed
rule should reference file number B–
259187.2. Comments may be filed by
hand delivery or mail at the address in
the address line, or by facsimile
transmission at 202–512–9749.

List of Subjects in 4 CFR Part 21

Administrative practice and
procedure, Bid protest regulations,
Government contracts.

For the reasons set out in the
preamble, Title 4, Chapter I, Subchapter
B, of the Code of Federal Regulations is
proposed to be amended to read as
follows:

1. Part 21 is revised to read as follows:

PART 21—BID PROTEST
REGULATIONS

Sec.
21.0 Definitions.
21.1 Filing a protest.
21.2 Time for filing.
21.3 Notice of protest, submission of agency

report, and time for filing of comments
on report.

21.4 Protective orders.
21.5 Protest issues not for consideration.
21.6 Withholding of award and suspension

of contract performance.
21.7 Hearings.
21.8 Remedies.
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21.9 Time for decision by GAO.
21.10 Express options, flexible alternative

procedures, accelerated schedules,
summary decisions, and status
conferences.

21.11 Effect of judicial proceedings.
21.12 Distribution of decisions.
21.13 Nonstatutory protests.
21.14 Request for reconsideration.

Authority: 31 U.S.C. 3551–3556.

§ 21.0 Definitions.
(a) Interested party means an actual or

prospective bidder or offeror whose
direct economic interest would be
affected by the award of a contract or by
the failure to award a contract.

(b) Intervenor means an awardee if the
award has been made or, if no award
has been made, all bidders or offerors
who appear to have a substantial
prospect of receiving an award if the
protest is denied.

(c) Federal agency means any
executive department or independent
establishment in the executive branch,
including any wholly owned
government corporation, and any
establishment in the legislative or
judicial branch, except the Senate, the
House of Representatives, and the
Architect of the Capitol and any
activities under his direction.

(d) Contracting agency means a
Federal agency which has awarded or
proposes to award a contract under a
protested procurement.

(e) Days are calendar days. In
computing any period of time described
in Subchapter V, Chapter 35 of Title 31,
United States Code, including those
described in this part, the day from
which the period begins to run is not
counted, and when the last day of the
period is a Saturday, Sunday, or Federal
holiday, the period extends to the next
day that is not a Saturday, Sunday, or
Federal holiday. Similarly, when the
General Accounting Office (GAO), or
another Federal agency where a
submission is due, is closed for all or
part of the last day, the period extends
to the next day on which the agency is
open.

(f) Adverse agency action is any
action or inaction by a contracting
agency which is prejudicial to the
position taken in a protest filed with the
agency, including a decision on the
merits of a protest; the opening of bids
or receipt of proposals, the award of a
contract, or the rejection of a bid despite
a pending protest; or contracting agency
acquiescence in continued and
substantial contract performance.

(g) A document is filed on a particular
day when it is received by GAO by 5:30
p.m., eastern time, on that day. A
document may be filed by hand
delivery, mail, or commercial carrier;

parties wishing to file a document by
facsimile transmission or other
electronic means must ensure that the
necessary equipment is operational at
GAO’s Procurement Law Control Group.

§ 21.1 Filing a protest.
(a) An interested party may protest a

solicitation or other request by a Federal
agency for offers for a contract for the
procurement of property or services; the
cancellation of such a solicitation or
other request; an award or proposed
award of such a contract; and a
termination of such a contract, if the
protest alleges that the termination was
based on improprieties in the award of
the contract.

(b) Protests must be in writing and
addressed as follows: General Counsel,
General Accounting Office, 441 G Street,
NW., Washington, DC 20548, Attention:
Procurement Law Control Group.

(c) A protest filed with GAO shall:
(1) Include the name, address, and

telephone and facsimile numbers of the
protester,

(2) Be signed by the protester or its
representative,

(3) Identify the contracting agency
and the solicitation and/or contract
number,

(4) Set forth a detailed statement of
the legal and factual grounds of protest
including copies of relevant documents,

(5) Set forth all information
establishing that the protester is an
interested party for the purpose of filing
a protest,

(6) Set forth all information
establishing the timeliness of the
protest,

(7) Specifically request a ruling by the
Comptroller General of the United
States, and

(8) State the form of relief requested.
(d) In addition, a protest filed with

GAO may:
(1) Request a protective order,
(2) Request specific documents,

explaining the relevancy of the
documents to the protest grounds, and

(3) Request a hearing, explaining the
reason that a hearing is needed to
resolve the protest.

(e) The protester shall furnish a
complete copy of the protest, including
all attachments, to the individual or
location designated by the contracting
agency in the solicitation for receipt of
protests, or if there is no designation, to
the contracting officer. The designated
individual or location (or, if applicable,
the contracting officer) must receive a
complete copy of the protest and all
attachments no later than 1 day after the
protest is filed with GAO. The protest
document must indicate that a complete
copy of the protest and all attachments

are being furnished within 1 day to the
appropriate individual or location.

(f) No formal briefs or other technical
forms of pleading or motion are
required. Protest submissions should be
concise and logically arranged, and
should clearly state legally sufficient
grounds of protest. Protests of different
procurements should be separately
filed.

(g) Unless precluded by law, GAO
will not withhold material submitted by
a protester from any party outside the
government. If the protester believes
that the protest contains information
which should be withheld, a statement
advising of this fact must be on the front
page of the submission. This
information must be identified wherever
it appears, and the protester must file,
within 1 day after the filing of its protest
with GAO, a redacted copy of the
protest which omits the information.

(h) Parties who intend to file
documents containing classified
information should notify GAO in
advance to obtain advice regarding
procedures for filing and handling the
information.

(i) A protest may be dismissed for
failure to comply with any of the
requirements of this section, except for
the items in paragraph (d) of this
section. In addition, a protest shall not
be dismissed for failure to comply with
paragraph (e) of this section where the
contracting officer has actual knowledge
of the basis of protest, or the agency, in
the preparation of its report, was not
prejudiced by the protester’s
noncompliance.

§ 21.2 Time for filing.
(a)(1) Protests based upon alleged

improprieties in a solicitation which are
apparent prior to bid opening or the
time set for receipt of initial proposals
shall be filed prior to bid opening or the
time set for receipt of initial proposals.
In procurements where proposals are
requested, alleged improprieties which
do not exist in the initial solicitation but
which are subsequently incorporated
into the solicitation must be protested
not later than the next closing time for
receipt of proposals following the
incorporation.

(2) Except for protests covered by
paragraph (a)(1) of this section, protests
filed by a party that has received a
debriefing required by law shall be filed
not later than 5 days after the debriefing,
and in all other cases, not later than 10
days after the basis of protest is known
or should have been known, whichever
is earlier.

(3) If a timely agency-level protest was
previously filed, any subsequent protest
to GAO filed within 5 days of actual or
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constructive knowledge of initial
adverse agency action will be
considered, provided the agency-level
protest was filed in accordance with
paragraphs (a)(1) and (a)(2) of this
section, unless the contracting agency
imposes a more stringent time for filing,
in which case the agency’s time for
filing will control. In cases where an
alleged impropriety in a solicitation is
timely protested to a contracting agency,
any subsequent protest to GAO will be
considered timely if filed within the 5-
day period provided by this paragraph,
even if filed after bid opening or the
closing time for receipt of proposals.

(4) Protests which supplement or
amend a previously filed protest shall
be filed not later than 5 days after the
basis of protest is known or should have
been known, whichever is earlier.

(b) Protests untimely on their face
may be dismissed. A protester shall
include in its protest all information
establishing the timeliness of the
protest; a protester will not be permitted
to introduce for the first time in a
request for reconsideration information
necessary to establish that the protest
was timely.

(c) GAO, for good cause shown, or
where it determines that a protest raises
issues significant to the procurement
system, may consider an untimely
protest.

§ 21.3 Notice of protest, submission of
agency report, and time for filing of
comments on report.

(a) GAO shall notify the contracting
agency by telephone within 1 day after
the filing of a protest, and, unless the
protest is dismissed under this part,
shall promptly send a written
confirmation to the contracting agency
and an acknowledgment to the
protester. The contracting agency shall
immediately give notice of the protest to
the contractor if award has been made
or, if no award has been made, to all
bidders or offerors who appear to have
a reasonable prospect of receiving an
award. The contracting agency shall
furnish copies of the protest
submissions to those parties, except
where disclosure of the information is
prohibited by law, with instructions to
communicate further directly with
GAO. All parties shall furnish copies of
all protest communications to the
contracting agency and to other
participating parties. All protest
communications shall be sent by means
reasonably calculated to effect
expeditious delivery.

(b) A contracting agency or intervenor
which believes that the protest or
specific protest allegations should be
dismissed before submission of an

agency report should file a request for
dismissal as soon as practicable.

(c) The contracting agency shall file a
report on the protest with GAO within
30 days after the telephone notice of the
protest from GAO. The report provided
to the parties need not contain
documents which the agency has
previously furnished or otherwise made
available to the parties in response to
the protest. Five days prior to the filing
of the report, in cases in which the
protester has filed a request for specific
documents, the agency shall provide to
all parties and GAO a list of those
documents, or portions of documents,
which the agency has released to the
protester or intends to produce in its
report, and the documents which the
agency intends to withhold from the
protester and the reason for the
proposed withholding. Any objection to
the scope of the agency’s proposed
disclosure or nondisclosure of
documents must be filed with GAO and
the other parties within 1 day of receipt
of this list.

(d) The report shall include the
contracting officer’s statement of the
relevant facts, including a best estimate
of the acquisition’s value, a
memorandum of law, and a list and a
copy of all relevant documents, or
portions of documents, not previously
produced, including, as appropriate: the
protest; the bid or proposal submitted
by the protester; the bid or proposal of
the firm which is being considered for
award, or whose bid or proposal is being
protested; all evaluation documents; the
solicitation, including the
specifications; the abstract of bids or
offers; and any other relevant
documents. In appropriate cases, the
contracting agency may request that the
protester produce relevant documents,
or portions of documents, that are not in
the agency’s possession.

(e) Subject to any protective order
issued in the protest pursuant to § 21.4,
the contracting agency shall
simultaneously furnish a copy of the
report to the protester and any
intervenors. The copy of the report filed
with GAO shall list the parties who
have been furnished copies of the
report. Where a protester does not have
counsel admitted to a protective order
and documents are withheld from the
protester in accordance with this part,
the agency shall provide documents
adequate to inform the protester of the
basis of the agency’s position.

(f) The contracting agency may
request an extension of time for the
submission of the agency report.
Extensions will be granted on a case-by-
case basis.

(g) The protester may request
additional documents when their
existence or relevance first becomes
evident. Except when authorized by
GAO, any request for additional
documents must be filed with GAO and
the contracting agency not later than 2
days after their existence or relevance is
known or should have been known,
whichever is earlier. The contracting
agency shall provide the requested
documents, or portions of documents,
and a list to GAO and the other parties
within 2 days or explain why it is not
required to produce the documents.

(h) Upon the request of a party, GAO
will decide whether the contracting
agency must provide any withheld
documents, or portions of documents,
and whether this should be done under
a protective order. When withheld
documents are provided, the protester’s
comments on the agency report shall be
filed within the original comment filing
period unless GAO determines that an
extension is appropriate.

(i) Comments on the agency report
shall be filed with GAO within 10 days
after receipt of the report, with a copy
provided to the contracting agency and
other participating parties. The protest
shall be dismissed unless the protester
files comments or a written statement
requesting that the case be decided on
the existing record, or requests an
extension of time within the 10-day
period. Unless otherwise advised by the
protester, GAO will assume the
protester received the agency report by
the due date specified in the
acknowledgment of protest furnished by
GAO. Upon a showing that the specific
circumstances of a protest require a
period longer than 10 days for the
submission of comments, GAO will set
a new date for the submission of
comments. Extensions will be granted
on a case-by-case basis.

(j) GAO may request or permit the
submission of additional statements by
the parties and by other parties not
participating in the protest as may be
necessary for the fair resolution of the
protest. The agency and other
participating parties shall not submit
any additional statements unless the
statements are specifically requested by
GAO or submitted after permission has
been granted by GAO.

§ 21.4 Protective orders.
(a) At the request of a party or on its

own initiative, GAO may issue a
protective order controlling the
treatment of protected information.
Such information may include
proprietary, confidential, or source-
selection-sensitive material, as well as
other information the release of which
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could result in a competitive advantage
to one or more firms. The protective
order shall establish procedures for
application for access to protected
information, identification and
safeguarding of that information, and
submission of redacted copies of
documents omitting protected
information. Because a protective order
serves to facilitate the pursuit of a
protest by a protester through counsel,
it is the responsibility of protester’s
counsel to request that a protective
order be issued and to submit timely
applications for admission under that
order.

(b) If no protective order has been
issued, the agency may withhold from
the parties those portions of its report
which would ordinarily be subject to a
protective order. GAO will review in
camera all information not released to
the parties.

(c) After a protective order has been
issued, counsel or consultants retained
by counsel appearing on behalf of a
party may apply for admission under
the order by submitting an application
to GAO, with copies furnished
simultaneously to all parties. The
application shall establish that the
applicant is not involved in competitive
decision-making for any firm that could
gain a competitive advantage from
access to the protected information and
that there will be no significant risk of
inadvertent disclosure of protected
information. Objections to an
applicant’s admission shall be raised
within 2 days after receipt of the
application, although GAO may
consider objections raised after that
time.

(d) Any violation of the terms of a
protective order may result in the
imposition of such sanctions as GAO
deems appropriate, including referral to
appropriate bar associations or other
disciplinary bodies and restricting the
individual’s practice before GAO.

§ 21.5 Protest issues not for
consideration.

GAO shall summarily dismiss a
protest or specific protest allegations
that do not state a valid basis for protest,
are untimely (unless considered
pursuant to § 21.2(c)), or are not
properly before GAO. A protest or
specific protest allegations may be
dismissed any time sufficient
information is obtained by GAO
warranting dismissal. Where an entire
protest is dismissed, no agency report
shall be filed; where specific protest
allegations are dismissed, an agency
report shall be filed on the remaining
allegations. Among the protest bases

which shall be dismissed are the
following:

(a) Contract administration. The
administration of an existing contract is
within the discretion of the contracting
agency. Disputes between a contractor
and the agency are resolved pursuant to
the disputes clause of the contract and
the Contract Disputes Act of 1978. 41
U.S.C. 601–613.

(b) Small Business Administration
issues.—(1) Small business size
standards and standard industrial
classification. Challenges of established
size standards or the size status of
particular firms, and challenges of the
selected standard industrial
classification may be reviewed solely by
the Small Business Administration. 15
U.S.C. 637(b)(6).

(2) Small Business Certificate of
Competency Program. Any referral
made to the Small Business
Administration pursuant to sec. 8(b)(7)
of the Small Business Act, or any
issuance of, or refusal to issue, a
certificate of competency under that
section will not be reviewed by GAO
absent a showing of possible bad faith
on the part of government officials or a
failure to consider vital information
bearing on the firm’s responsibility. 15
U.S.C. 637(b)(7).

(3) Procurements under sec. 8(a) of
the Small Business Act. Under that
section, since contracts are entered into
with the Small Business Administration
at the contracting officer’s discretion
and on such terms as are agreed upon
by the procuring agency and the Small
Business Administration, the decision
to place or not to place a procurement
under the 8(a) program is not subject to
review absent a showing of possible bad
faith on the part of government officials
or that regulations may have been
violated. 15 U.S.C. 637(a).

(c) Affirmative determination of
responsibility by the contracting officer.
Because the determination that a bidder
or offeror is capable of performing a
contract is based in large measure on
subjective judgments which generally
are not readily susceptible of reasoned
review, an affirmative determination of
responsibility will not be reviewed
absent a showing of possible bad faith
on the part of government officials or
that definitive responsibility criteria in
the solicitation were not met.

(d) Procurement integrity. For any
Federal procurement, GAO will not
review an alleged violation of
subsections (a), (b), (c), or (d) of sec. 27
of the Office of Federal Procurement
Policy Act, 41 U.S.C. 423, as amended
by sec. 4304 of the National Defense
Authorization Act for Fiscal Year 1996,
Pub. L. 104–106, 110 Stat. 186, February

10, 1996, where the protester failed to
report the information it believed
constituted evidence of the offense to
the Federal agency responsible for the
procurement within 14 days after the
protester first discovered the possible
violation.

(e) Protests not filed either in GAO or
the contracting agency within the time
limits set forth in § 21.2.

(f) Protests which lack a detailed
statement of the legal and factual
grounds of protest as required by
§ 21.1(c)(4), or which fail to clearly state
legally sufficient grounds of protest as
required by § 21.1(f).

(g) Procurements by agencies other
than Federal agencies as defined by sec.
3 of the Federal Property and
Administrative Services Act of 1949, 40
U.S.C. 472. Protests of procurements or
proposed procurements by agencies
such as the U.S. Postal Service, the
Federal Deposit Insurance Corporation,
and nonappropriated fund activities are
beyond GAO’s bid protest jurisdiction
as established in 31 U.S.C. 3551–3556.

(h) Subcontract protests. GAO will
not consider a protest of the award or
proposed award of a subcontract except
where the agency awarding the prime
contract has requested in writing that
subcontract protests be decided
pursuant to § 21.13.

§ 21.6 Withholding of award and
suspension of contract performance.

Where a protest is filed with GAO, the
contracting agency may be required to
withhold award and to suspend contract
performance. The requirements for the
withholding of award and the
suspension of contract performance are
set forth in 31 U.S.C. 3553 (c) and (d).

§ 21.7 Hearings.
(a) At the request of a party or on its

own initiative, GAO may conduct a
hearing in connection with a protest.
The request shall set forth the reasons
why a hearing is needed.

(b) Prior to the hearing, GAO may
hold a pre-hearing conference to discuss
and resolve matters such as the
procedures to be followed, the issues to
be considered, and the witnesses who
will testify.

(c) Hearings generally will be
conducted as soon as practicable after
receipt by the parties of the agency
report and relevant documents.
Although hearings ordinarily will be
conducted at GAO in Washington, DC,
hearings may, at the discretion of GAO,
be conducted at other locations, or by
telephone.

(d) All parties participating in the
protest shall be invited to attend the
hearing. Others may be permitted to
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attend as observers and may participate
as allowed by GAO’s hearing official. In
order to prevent the improper disclosure
of protected information at the hearing,
GAO’s hearing official may restrict
attendance during all or part of the
proceeding.

(e) Hearings shall normally be
recorded and/or transcribed. If a
recording and/or transcript is made, any
party may obtain copies at its own
expense.

(f) If a witness whose attendance has
been requested by GAO fails to attend
the hearing or fails to answer a relevant
question, GAO may draw an inference
unfavorable to the party for whom the
witness would have testified.

(g) If a hearing is held, no separate
comments on the agency report should
be submitted unless specifically
requested by GAO. Each party shall file
with GAO, within 5 days after the
hearing was held or as specified by
GAO, a single document expressing any
comments on both the hearing and
agency report, with copies furnished to
the other parties. By the due date, if the
protester has not filed comments or a
written statement requesting that the
case be decided on the existing record,
GAO shall dismiss the protest.

(h) In post-hearing comments, the
parties should reference all testimony
and admissions in the hearing record
that they consider relevant, providing
specific citations to the testimony and
admissions referenced.

§ 21.8 Remedies.
(a) If GAO determines that a

solicitation, cancellation of a
solicitation, termination of a contract,
proposed award, or award does not
comply with statute or regulation, it
shall recommend that the contracting
agency implement any combination of
the following remedies:

(1) Refrain from exercising options
under the contract;

(2) Terminate the contract;
(3) Recompete the contract;
(4) Issue a new solicitation;
(5) Award a contract consistent with

statute and regulation; or
(6) Such other recommendation(s) as

GAO determines necessary to promote
compliance.

(b) In determining the appropriate
recommendation(s), GAO shall, except
as specified in paragraph (c) of this
section, consider all circumstances
surrounding the procurement or
proposed procurement including the
seriousness of the procurement
deficiency, the degree of prejudice to
other parties or to the integrity of the
competitive procurement system, the
good faith of the parties, the extent of

performance, the cost to the
government, the urgency of the
procurement, and the impact of the
recommendation(s) on the contracting
agency’s mission.

(c) If the head of the procuring
activity determines that performance of
the contract notwithstanding a pending
protest is in the government’s best
interest, GAO shall make its
recommendation(s) under paragraph (a)
of this section without regard to any
cost or disruption from terminating,
recompeting, or reawarding the contract.

(d) If GAO determines that a
solicitation, proposed award, or award
does not comply with statute or
regulation, it may recommend that the
contracting agency pay the protester the
costs of:

(1) Filing and pursuing the protest,
including attorneys’ fees and consultant
and expert witness fees; and

(2) Bid and proposal preparation.
(e) If the contracting agency decides to

take corrective action in response to a
protest, GAO may recommend that the
agency pay the protester the costs of
filing and pursuing the protest,
including attorneys’ fees and consultant
and expert witness fees. The protester
shall file any request that GAO
recommend that costs be paid within 15
days after being advised that the
contracting agency has decided to take
corrective action. The protester shall
furnish a copy of its request to the
contracting agency, which may file a
response within 15 days after receipt of
the request, with a copy furnished to the
protester.

(f)(1) If GAO recommends that the
contracting agency pay the protester the
costs of filing and pursuing the protest
and/or of bid or proposal preparation,
the protester and the agency shall
attempt to reach agreement on the
amount of costs. The protester shall file
its claim for costs, detailing and
certifying the time expended and costs
incurred, with the contracting agency
within 90 days after receipt of GAO’s
recommendation that the agency pay the
protester its costs. Failure to file the
claim within that time may result in
forfeiture of the protester’s right to
recover its costs.

(2) The contracting agency shall issue
a decision on the claim for costs as soon
as practicable after the claim is filed. If
the protester and the contracting agency
cannot reach agreement within a
reasonable time, GAO may, upon
request of the protester, recommend the
amount of costs the agency should pay
in accordance with 31 U.S.C. 3554(c). In
such cases, GAO may also recommend
that the contracting agency pay the

protester the costs of pursuing the claim
for costs before GAO.

(3) The contracting agency shall notify
GAO within 60 days after GAO
recommends the amount of costs the
agency should pay the protester of the
action taken by the agency in response
to the recommendation.

§ 21.9 Time for decision by GAO.
(a) GAO shall issue a decision on a

protest within 100 days after it is filed.
(b) In protests where GAO uses the

express option procedures in § 21.10,
GAO shall issue a decision on a protest
within 65 days after it is filed.

(c) GAO, to the maximum extent
practicable, shall resolve a timely
supplemental protest adding one or
more new grounds to an existing
protest, or an amended protest, within
the time limit established in paragraph
(a) of this section for decision on the
initial protest. If a supplemental or an
amended protest cannot be resolved
within that time limit, GAO may resolve
the supplemental or amended protest
using the express option procedures in
§ 21.10.

§ 21.10 Express options, flexible
alternative procedures, accelerated
schedules, summary decisions, and status
conferences.

(a) At the request of a party or on its
own initiative, GAO may decide a
protest using an express option.

(b) The express option will be
adopted at the discretion of GAO and
only in those cases suitable for
resolution within 65 days.

(c) Requests for the express option
shall be in writing and received in GAO
no later than 5 days after the protest or
supplemental protest is filed. GAO will
promptly notify the parties whether the
case will be handled using the express
option.

(d) When the express option is used,
the following schedule applies instead
of those deadlines in § 21.3 and § 21.7:

(1) The contracting agency shall file a
complete report with GAO and the
parties within 20 days after it receives
notice from GAO that the express option
will be used.

(2) Comments on the agency report
shall be filed with GAO and the other
parties within 5 days after receipt of the
report.

(3) If a hearing is held, no separate
comments on the agency report under
paragraph (d)(2) of this section should
be submitted unless specifically
requested by GAO. Consolidated
comments on the agency report and
hearing shall be filed within 5 days after
the hearing was held or as specified by
GAO.
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(4) Where circumstances demonstrate
that a case is no longer suitable for
resolution using the express option,
GAO shall establish a new schedule for
submissions by the parties.

(e) GAO may use flexible alternative
procedures to promptly and fairly
resolve a protest, including establishing
an accelerated schedule and/or issuing
a summary decision.

(f) GAO may conduct status
conferences by telephone or in person
with all parties participating in a protest
to promote the expeditious development
and resolution of the protest.

§ 21.11 Effect of judicial proceedings.
(a) A protester must immediately

advise GAO of any court proceeding
which involves the subject matter of a
pending protest and must file with GAO
copies of all relevant court documents.

(b) GAO will dismiss any protest
where the matter involved is the subject
of litigation before a court of competent
jurisdiction, or where the matter
involved has been decided on the merits
by a court of competent jurisdiction.
GAO may, at the request of a court,
issue an advisory opinion on a bid
protest issue that is before the court. In
these cases, unless a different schedule
is established, the times provided in this
part for filing the agency report
(§ 21.3(c)), filing comments on the
report (§ 21.3(i)), holding a hearing and
filing comments (§ 21.7), and issuing a
decision (§ 21.9) shall apply.

§ 21.12 Distribution of decisions.
(a) Unless it contains protected

information, a copy of a decision shall
be provided to the protester, any
intervenors, the head of the contracting
activity responsible for the protested
procurement, and the senior
procurement executive of each Federal
agency involved; a copy shall also be
made available to the public. A copy of
a decision containing protected
information shall be provided only to
the contracting agency and to
individuals admitted to any protective
order issued in the protest. A public
version omitting the protected
information shall be prepared wherever
possible.

(b) Decisions are available from GAO
by electronic means.

§ 21.13 Nonstatutory protests.
(a) GAO will consider protests

concerning awards of subcontracts by or
for a Federal agency, sales by a Federal
agency, or procurements by agencies of
the government other than Federal
agencies as defined in § 21.0(c) if the
agency involved has agreed in writing to
have protests decided by GAO.

(b) The provisions of this part shall
apply to nonstatutory protests except for
the provision of § 21.8(d) pertaining to
recommendations for the payment of
costs. The provision for the withholding
of award and the suspension of contract
performance, 31 U.S.C. 3553 (c) and (d),
also does not apply to nonstatutory
protests.

§ 21.14 Request for reconsideration.
(a) The protester, any intervenor, and

any Federal agency involved in the
protest may request reconsideration of a
bid protest decision. GAO will not
consider a request for reconsideration
that does not contain a detailed
statement of the factual and legal
grounds upon which reversal or
modification is deemed warranted,
specifying any errors of law made or
information not previously considered.

(b) A request for reconsideration of a
bid protest decision shall be filed, with
copies to the parties who participated in
the protest, not later than 10 days after
the basis for reconsideration is known
or should have been known, whichever
is earlier.

(c) GAO will summarily dismiss any
request for reconsideration that fails to
state a valid basis for reconsideration or
is untimely. The filing of a request for
reconsideration does not require the
withholding of award and the
suspension of contract performance
under 31 U.S.C. 3553 (c) and (d).
Robert P. Murphy,
General Counsel.
[FR Doc. 96–10831 Filed 4–30–96; 8:45 am]
BILLING CODE 1610–01–P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 161, 250 and 284

[Docket No. RM96–1–000]

Standards For Business Practices Of
Interstate Natural Gas Pipelines

April 24, 1996.
AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of Proposed Rulemaking
and Request for Office of Management
and Budget Emergency Processing of
Submission of Collection of
Information.

SUMMARY: The Federal Energy
Regulatory Commission is issuing a
notice of proposed rulemaking to revise
the Commission’s regulations to require
interstate natural gas pipelines to follow
standardized procedures for critical

business practices—nominations;
allocations, balancing, and
measurement; invoicing; and capacity
release—and standardized mechanisms
for electronic communication between
the pipelines and those with whom they
do business. The proposed regulations
incorporate by reference the proposed
standards submitted by the Gas Industry
Standards Board (GISB) in response to
the Commission’s October 25, 1995
Advanced Notice of Proposed
Rulemaking (ANOPR). 60 FR 55504
(Nov. 1, 1995).

GISB and others in the natural gas
industry have requested expedited
processing of this proposed rule.
Accordingly, pursuant to 5 CFR
1320.13, the Commission is providing
notice of its request to the Office of
Management and Budget (OMB) for
emergency processing of this proposed
collection of information by May 24,
1996.
DATES: Comments on the proposed rule
are due May 24, 1996. Comments
should be filed with the Office of the
Secretary and should refer to Docket No.
RM96–1–000.

Because the Commission has
requested OMB to process the proposed
collection of information on an
emergency basis, comments on the
proposed collection of information
should be filed with OMB, attention
Desk Officer FERC, as soon as possible.

ADDRESSES:

Federal Energy Regulatory Commission,
888 First Street, NE., Washington DC,
20426

Office of Management and Budget,
Room 3019 NEOB, Washington, D.C.
20503, or via the Internet at
hillierlt@a1.eop.gov.

FOR FURTHER INFORMATION CONTACT:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC
20426,(202) 208–2294

Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. (202) 208–
1283

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission provides all interested
persons an opportunity to inspect or
copy the contents of this document
during normal business hours in Room
2A, 888 First Street, N.E., Washington
D.C. 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
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1 Standards For Business Practices Of Interstate
Natural Gas Pipelines, 60 FR 55504 (Nov. 1, 1995),

73 FERC ¶ 61,104 (Oct. 25, 1995). Public Reporting
Burden

board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202–208–1397 or 1–
800–856–3920. To access CIPS, set your
communications software to use 19200,
14400, 12000, 9600, 7200, 4800, 2400,
1200, or 300 bps, full duplex, no parity,
8 data bits, and 1 stop bit. The full text
of this document will be available on
CIPS in ASCII and WordPerfect 5.1
format. The complete text on diskette in
WordPerfect format may also be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in Room 2A,
888 First Street, N.E., Washington D.C.
20426.

The Commission’s bulletin board
system also can be accessed through the
FedWorld system directly by modem or
through the Internet. To access the
FedWorld system by modem:

• Dial (703) 321–3339 and logon to
the FedWorld system.

• After logging on, type: /go FERC
To access the FedWorld system,

through the Internet:
• Telnet to: fedworld.gov
• Select the option: [1] FedWorld
• Logon to the FedWorld system
• Type: /go FERC

Or:
• Point your Web Browser to: http://

www.fedworld.gov
• Scroll down the page to select

FedWorld Telnet Site
• Select the option: [1] FedWorld
• Logon to the FedWorld system
• Type: /go FERC

NOTICE OF PROPOSED RULEMAKING
April 24, 1996.

I. Introduction
The Federal Energy Regulatory

Commission (Commission) is proposing
to amend its open access regulations to
standardize business practices and
procedures governing transactions
between interstate natural gas pipelines,
their customers, and others doing
business on the pipelines. The proposed
standards govern four important
business practices—nominations;
allocations, balancing, and
measurement; invoicing; and capacity

release—as well as the mechanisms for
electronic communication between the
pipelines and those doing business on
the pipelines. The proposed regulations
incorporate by reference the standards
submitted by the Gas Industry
Standards Board (GISB) in response to
the Commission’s October 25, 1995
Advanced Notice of Proposed
Rulemaking (ANOPR).1 The
Commission proposes to require
pipelines to comply with the regulations
by January 1, 1997.

II. Public Reporting Burden

The proposed rule would require
natural gas pipelines to adopt both
standards for business practices and
procedures as well as mechanisms for
electronic communication between
pipelines and those doing business with
the pipelines. The standards would
regularize the means by which the gas
industry conducts business across the
interstate pipeline grid. The standards
were developed by GISB, an industry
consensus standards organization, to
improve the efficiency of the gas market.
The Commission is proposing to adopt
these standards by reference.

The proposed rule would affect one
existing Commission data collection,
FERC–545, Gas Pipeline Rates: Rate
Change (Non-formal), (OMB Control No.
1902–0154) (FERC–545), and establish a
new data collection/requirement, FERC–
549C, Standards for Business Practices
of Interstate Natural Gas Pipelines,
(OMB Control No. to be assigned)
(FERC–549C).

Under the existing data collection/
requirements of FERC–545, there would
be a one-time estimated annual
reporting burden of 6,400 hours (80
hours per company) with the adoption
of the standards/business practices as
proposed herein. The initial
implementation of the proposed
standards/business practices would
require approximately 80 interstate
natural gas pipelines to make tariff
filings to conform their tariffs with the
standards/business practices. (See
FERC–545 burden detail in estimated
burden table below.)

Under the new data collection/
requirements of FERC–549C there
would be a one-time start-up annual

burden/cost of 1,227,840 hours (15,348
per company). It is expected that any
recurring annual burden/cost would not
be substantial given the operating
efficiencies which would result from the
proposed standards/business practices,
particularly the improved methods of
electronic communication.

The proposed standards/data
requirements contained in this Notice of
Proposed Rulemaking have been
submitted to the Office of Management
and Budget for review under section
3507(d) of the Paperwork Reduction Act
of 1995, 44 U.S.C. 3507(d). For copies of
the OMB submission, contact Michael
Miller at 202–208–1415. Comments are
solicited on the Commission’s need to
require the industry to adopt the
standards/business practices on an
industry-wide basis; whether the
proposed requirements will have
practical utility; the accuracy of the
provided burden estimates; ways to
enhance the quality, utility, and clarity
of the proposed data requirements; and
any suggested methods for minimizing
respondents’ burden including the use
of automated techniques. Persons
wishing to comment on the proposed
information requirements should direct
their comments to the Desk Officer
FERC, Office of Management and
Budget, Room 3019 NEOB, Washington,
D.C. 20503, phone 202–395–3087 or via
the Internet at hillierlt@a1.eop.gov.

GISB and others in the natural gas
industry have requested expedited
processing of this proposed rule, and
the Commission has requested the
Office of Management and Budget
(OMB) to provide for emergency
processing of this proposed collection of
information by May 24, 1996.
Comments on the collection of
information, therefore, should be filed
with the Office of Management and
Budget as soon as possible to provide
OMB sufficient time for its review. A
copy of any comments filed with the
Office of Management and Budget also
should be sent to the following address
at the Commission: Federal Energy
Regulatory Commission, Information
Services Division, Room 41–17,
Washington, DC 20426, Attention:
Michael Miller.

ESTIMATED ANNUAL BURDEN

Affected data collection/requirement Number of
respondents

Total num-
ber of re-
sponses

Hours per
response

Total annual
hours

FERC–549C (New Data Requirement):
Reporting/Data Requirement Burden ........................................................................ 80 80 15,348 1,227,840
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2 Standards For Electronic Bulletin Boards
Required Under Part 284 of the Commission’s
Regulations, Order No. 563, 59 FR 516 (Jan. 5,
1994), III FERC Stats. & Regs. Preambles ¶ 30,988
(Dec. 23, 1993), order on reh’g, Order No. 563–A,
59 FR 23624 (May 6, 1994), III FERC Stats. & Regs.
Preambles ¶ 30,994 (May 2, 1994), reh’g denied,
Order No. 563–B, 68 FERC ¶ 61,002 (1994).

3 Order No. 563–A, III FERC Stats. & Regs.
Preambles, at 31,050.

4 According to a March 27, 1996 letter from
counsel for GISB, to the Secretary of the
Commission (filed in this docket), GISB has not yet
received approval by the American National
Standards Institute (ANSI) as an accredited
standards organization due to a misunderstanding
between GISB and ANSI. GISB is now pursuing
ANSI accreditation, and, according to GISB, ANSI
has agreed to expedite its review of GISB’s
application. Accreditation involves, among other
items, ANSI’s review of the process and procedures
of the standards-developers to ensure that the
standards-development process is open to all
materially affected parties and that standards are
developed by a balanced consensus of the industry,
without domination by any single interest or
interest category.

5 To pass the Executive Committee, a standard
must be approved by 17 out of the 25 members,

with at least two affirmative votes from each
segment. These standards must then be approved by
a vote of 67% of GISB’s general membership to
become approved standards.

ESTIMATED ANNUAL BURDEN—Continued

Affected data collection/requirement Number of
respondents

Total num-
ber of re-
sponses

Hours per
response

Total annual
hours

FERC–545 (1902–0154):
Reporting/Data Requirement Burden ........................................................................ 80 80 80 6,400

Total Annual Hours (All Data Collections/Requirements) .................................. 80 80 15,428 1,234,240

Data Collection/Requirement Costs:
The Commission seeks comments on the
costs to comply with these proposed
standards/business practices. It has
projected that the average annualized
cost per respondent for the first year
would be as follows:
Annualized Capital/Start-up

Costs
FERC–549C ............................... $750,118
FERC–545 ................................. 3,910

Total ...................................... 754,028

Internal Review: The Commission has
reviewed, in general, the proposed
standards/business practices and
determined that they are necessary to
establish a more efficient and integrated
pipeline grid. Requiring such standards
on an industry-wide basis would reduce
the variations in pipeline business
practices and, thus, enable buyers to
more easily and efficiently buy and
transport gas from all potential sources
of supply. The proposed standards/
business practices conform to the
Commission’s plan for efficient
information collection, communication,
and management within the natural gas
industry. The Commission has assured
itself, by means of its internal review,
that there is specific, objective support
for the burden estimates associated with
the information requirements proposed
in this Notice of Proposed Rulemaking
(NOPR).

III. Background
The process of standardizing business

practices in the natural gas industry
began with a Commission initiative to
convene a technical conference to
standardize electronic communication
of capacity release transactions.2 To
develop the required standards, the
participants at the conference agreed to
form working groups composed of
representatives from all segments of the
industry. In addition to the capacity

release standards, the conference
participants decided that
standardization of other business
transactions, such as nominations and
flowing gas, was important and formed
an additional Working Group to begin to
develop standards for these
transactions. A consensus of the
Working Group recommended that the
industry be permitted to develop and
implement such standards voluntarily.
Thus, while the Commission recognized
the importance of this effort in helping
to facilitate gas movement across the
pipeline grid, the Commission was not
actively involved in the process.3 The
Commission pledged to reevaluate its
role in the development and
implementation of such standards based
on the progress made by the industry.

During this same time frame, the
industry sought to formalize the
Working Group process by forming a
private standards organization to
continue and expand the Working
Groups’ efforts to develop electronic
standards. In 1995, the industry formed
GISB as a consensus standards
organization open to all members of the
gas industry.4 GISB’s procedures require
balanced voting representation from all
five segments of the industry—
pipelines, local distribution companies
(LDCs), producers, end-users, and
services (including marketers and third-
party computer service providers). At
the Executive Committee level, a
consensus of the five segments must
approve each standard.5

In addition, the industry, under the
auspices of the Interstate Natural Gas
Association of America (INGAA) and
the Associated Gas Distributors (AGD),
began a Grid Integration Project to
consider standards for coordinating
pipeline business practices to simplify
the process of shipping gas across
multiple pipelines. After GISB
expanded its scope from electronic
standards to encompass business
practice standards, the Grid Integration
Project was folded into GISB.

On September 21, 1995, the
Commission held a public conference in
Docket No. RM93–4–000 to evaluate the
progress being made towards
standardization. Almost all the
commenters at the conference
acknowledged that the industry had not
achieved the anticipated progress. Many
participants maintained that merely
standardizing electronic communication
did not go far enough to provide for
efficient integration of the pipeline grid.
Even though GISB had promulgated
standards for electronic communication
of nomination and confirmation
information, the participants contended
these standards were not being widely
used because they failed to standardize
the pipelines’ disparate underlying
business practices. For example,
pipelines often require vastly different
information to submit a valid
nomination, so that, even if nominations
are submitted electronically, efficiency
would be impaired because the
shippers’ schedulers would have to
know the idiosyncratic nomination and
confirmation information for each
pipeline.

On October 25, 1995, the Commission
issued an advance notice of proposed
rulemaking requesting the submission of
detailed proposals from the industry, by
March 15, 1996, that would enable the
Commission to adopt regulations for
business practices and procedures
involving transactions between
pipelines and their customers. In the
ANOPR, the Commission concluded
that without common business practices
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6 The Commission also invited the submission of
alternatives to the current requirement that
pipelines provide information through an
Electronic Bulletin Board (EBB). See 18 CFR
284.8(b)(4).

7 The PI–GRIDTM number is maintained by the
Petroleum Information Corporation pursuant to a
contract with major gas industry trade associations
to provide and maintain a common code database.
The DUNS number refers to the company codes
published by Dun & Bradstreet Corporation. See
Order No. 563–A, III FERC Stats. & Regs. Preambles,
at 31,043.

8 ASC X12 is a standardized format for electronic
transmission of documents. Standards for the use of
such documents are promulgated by the ANSI
Accredited Standards Committee (ASC).

9 The appendix lists those filing comments.

10 The Commission is not proposing to adopt the
principles articulated by GISB, because these do not
purport to impose obligations on pipelines. The
principles, however, will be used as guidance as to
the intent of the standards.

and a common language for
communication, the speed and
efficiency with which shippers can
transact business across multiple
pipelines is now, and will continue to
be, severely compromised.

The Commission sought detailed
proposals in four areas: (1) The standard
set of information (data elements) that
pipelines must use in conducting ten
high priority business transactions
identified by the industry—
nominations, confirmations, allocated
gas flows, customer and contract
imbalances, gas flow at metered points,
transportation invoices, pre-determined
allocation methodologies, gas payment
remittance statements, gas sales
invoices, and uploads of capacity
release prearranged deals; (2) standards
covering nomenclature and any
business practices associated with the
ten elements; (3) standard methods of
communicating the information,
including communication protocols for
each business practice that address
issues such as scheduling and response
times of information exchanges and
performance standards for assessing
whether the system is substantially
meeting those goals; 6 and (4) standards
needed to facilitate gas flow across
interconnecting pipelines, such as those
considered by the Grid Integration
Project.

The Commission established January
1, 1997 as the target deadline for
compliance with the standards, and
urged the segments of the industry to
work together, as they had during the
Working Group process, to achieve
consensus on the standards. The
Commission anticipated that GISB
would become the forum for
coordinating these industry efforts, and
stated it would give great weight to
consensus proposals emanating from the
GISB process.

On March 15, 1996, GISB filed 140
standards covering five major business
areas—nominations and confirmations,
flowing gas, invoicing, capacity release,
and the electronic mechanism for
communication between industry
participants (the electronic delivery
mechanism (EDM)). Over 500
individuals participated in the effort to
develop these standards, with 45 days of
meetings conducted over a period of 53
business days. The GISB Executive
Committee, through its consensus
voting procedures, approved these
standards. According to GISB, these
standards are intended to be minimum

standards that parties are encouraged to
exceed by providing enhanced services
or faster response times. On March 15,
GISB also filed a draft set of data
elements describing the specific
information that would be used by
industry participants to conduct the 10
high priority business transactions.

Subsequently, on April 9, 1996,
GISB’s Executive Committee approved
the final version of the data sets. GISB
filed the data sets with the Commission
on April 12, 1996, along with a revision
to business practice standard 1.2.2 to
clarify the usage codes employed in the
data sets. GISB explains that the data
sets are to be implemented using the
current PI–GRIDTM and DUNS
numbers.7 GISB reports that, as part of
its process of trying to improve the
standards, the Executive Committee
unanimously has adopted the
recommendation of its Common Codes
Subcommittee to revise and enhance the
common code structures to produce
greater efficiency.

GISB also states that it has begun the
process of mapping the data sets into
ASC X12 language and preparing an
implementation guide.8 GISB states that
its task forces have committed to
completing this effort by May 31, 1996.
GISB notes that if this effort reveals the
need for changes to the data sets, it will
so inform the Commission.

GISB says it mailed out ballots to its
membership on April 12, 1996, for
ratification of the business practice
standards and data sets. An affirmative
vote by 67% of those returning ballots
is needed for ratification, and members
have 30 days to respond.

On March 15, 1996 (or shortly
thereafter), 40 parties filed comments on
the GISB standards.9 On the whole, the
commenters found that GISB’s
standards would significantly improve
the efficiency of the gas market, but they
raised questions with respect to specific
standards.

IV. Discussion

A. Proposed Incorporation of the GISB
Standards by Reference

The Commission commends the
industry and GISB for the work they
have put into this process and the

significant progress they have made
towards standardization. GISB’s
standards go beyond merely
standardizing the data sets for electronic
communication of the ten high priority
data elements; the standards regularize
the means by which the entire industry
will conduct business across the
interstate pipeline grid.

The following is just a small sample
of what would be accomplished by the
adoption of these standards. All
pipelines would permit pooling on their
systems, which will simplify
nominations by permitting producers
and shippers to aggregate gas packages.
All pipelines would permit at least one
intra-day nomination, which will allow
shippers to change the amount of gas
they receive during a day to better fit
changing needs. All pipelines would
adopt a standard set of information
covering the ten high priority data
elements, so that shippers will be able
to communicate using the same
information for the same transactions no
matter the pipelines with which they
deal. And all pipelines would support a
standard Internet connection for
communications with their customers,
eliminating the disparity in log-in
procedures and user interfaces faced by
customers using the individual pipeline
electronic bulletin boards.

The GISB standards represent a
formidable step towards improved
efficiency and competitiveness in the
gas industry. Accordingly, the
Commission is proposing to require
interstate pipelines to comply with the
GISB definitions, standards, and data
sets by January 1, 1997.10 Pipelines also
may need to make tariff filings to amend
current tariffs in sufficient time to
comply with the new standards.

To adopt the GISB standards, the
Commission proposes to add section
284.10 to its regulations. Section
284.10(b) would incorporate the GISB
definitions, standards, and data sets by
reference. GISB’s previously approved
standards for capacity release
transactions also would replace the
current requirement, in section
284.8(b)(5), that pipelines comply with
standardized data sets and
communication protocols. In addition,
the EBB requirements of sections
284.8(b)(4) and 284.9(b)(4) would be
moved to section 284.10(a).

Incorporation of the GISB standards
by reference is consistent with the
public policy of having federal agencies
rely upon voluntary private standards
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11 See National Technology Transfer and
Advancement Act of 1995, Pub L. 104–113, § 12(d),
110 Stat. 775 (1996), and OMB Circular A–119,
‘‘Federal Participation in the Development and Use
of Voluntary Standards’’ (Oct. 20, 1993) (an earlier
version is available at 47 FR 49496 (Nov. 1, 1992)).

12 Although GISB fully expects membership
approval of the standards, the Commission’s 30 day
comment period in this proceeding affords an
opportunity for comment in the event that the
membership vote results in any changes or
revisions to the standards.

13 18 CFR 161.3(h), 250.16(c)(2)284.8(b)(4),
284.106(c)(4), 284.223(b) (requiring pipelines to
post capacity information, affiliate discount reports,
the affiliate capacity allocation log, and an index of
customers on EBBs).

14 The GISB standards do not appear to preclude
the Midwest LDCs from reaching agreements with
their pipelines to provide greater nomination
flexibility if that is required in their region.

whenever feasible.11 Even though the
Commission is proposing to incorporate
the standards by reference, the
Commission retains the ability, if it
deems necessary, to modify pipelines’
obligations by specifying in the
regulations any deletions of, or revisions
or additions to the GISB standards.

In its March 15, 1996 filing, GISB
asserts that major efforts are required by
all segments of the industry to meet the
Commission’s proposed January 1, 1997
compliance date. GISB, therefore,
requested the Commission to issue its
NOPR and final rule as quickly as
procedural rules permit, with a target
date of May 31, 1996, for issuance of the
final rule.

Since GISB did not submit the data
sets until April 12, 1996, and final
approval of the business practice
standards and the data sets by the GISB
members will not take place until mid-
May 1996, the Commission cannot meet
the suggested May 31, 1996 date and
still afford a meaningful opportunity for
comment.12 The Commission, however,
recognizes the importance of this
undertaking and is committed to
moving this proceeding as quickly as
possible. The Commission, for example,
is issuing this NOPR at the earliest
opportunity after having received
GISB’s final data sets.

GISB states that the standards were
based on the Commission’s January 1,
1997 target compliance date, with the
exception of the Internet protocols, for
which GISB proposes a compliance date
of April 1, 1997. Other commenters,
however, expressed concern about the
effect on shippers and consumers if
pipeline compliance is set for January 1,
1997, and failures occur during the
midst of the winter heating season.

The Commission considers prompt
implementation of these standards to be
a high priority for the industry and does
not want to unduly delay the beneficial
effects of implementing these standards.
Affected parties are fully aware of the
standards and can begin to plan for
implementation now. The Commission,
therefore, proposes to adhere to the
January 1, 1997 compliance date. The
Commission recognizes, however, the
concerns expressed by some parties
regarding mid-winter implementation.

Parties objecting to this proposed date
for compliance should provide a fully
developed staggered implementation
plan or other approach that will ensure
rapid implementation of the most
important standards. INGAA, for
instance, submitted a proposed phased
implementation plan that puts off
implementation of some of the
important nomination and other
standards until June of 1997. The
Commission believes this is too long.

Adoption of the GISB standards does
not mean that the work of
standardization is done. As GISB and
the industry recognize, standardization
is an ongoing, continuous process and
not all the needed standards could be
developed within the timeframe
established by the Commission in the
ANOPR. The Commission, therefore, is
also setting September 30, 1996 as a
date for GISB and the industry to submit
detailed proposals for standards in the
additional areas identified by GISB and
the commenters, such as expansion of
Internet protocols to include all
electronic information provided by the
pipelines (perhaps to replace pipeline
cost-of-service EBBs13), title transfer
tracking, allocations and rankings of gas
packages, treatment of compressor fuel,
operational balancing agreements,
routing models, imbalance resolution,
operational flow orders, multi-tiered
allocations and confirmations, and
additional pooling standards.

B. Electronic Delivery Mechanism
GISB has not yet completed the

technical process of mapping the data
sets to the ASC X12 formats and
preparing the associated
implementation guide, but has
committed to do so by May 31, 1996.
The Commission expects that these
documents will go through the GISB
consensus process for obtaining
industry input and approval. Once
completed, the Commission proposes to
incorporate these documents in its
regulations.

In addition, GISB’s standard for
providing for Internet communication is
tentative and depends on the outcome
of further examination of security and
other issues. The Commission requests
comment from GISB and others
specifying the delivery mechanism and
related standards and protocols that
would be used on January 1, 1997, if the
Internet approach is not adopted.
Comments also should address whether
additional standards are needed for

Internet communication, such as the use
of file transfer protocol (FTP), and the
timetable for developing those
standards.

C. Comments
The comments on the GISB standards

that were received contemporaneously
with GISB’s filing fall into essentially
four categories: Suggestions to delete or
revise standards; requests for
clarification as to the scope of
standards; requests for waivers; and
requests for additional standards that
GISB either did not adopt or did not
consider. Given the information the
Commission has at this point in the
process, the objections raised do not
appear to justify any change or revision
to the industry’s consensus proposals in
this NOPR. A benefit of having these
comments is that they may help focus
the industry’s comments on this
proposed rule.

1. Requests for Revisions
Since a consensus of all segments of

the natural gas industry has found that
the standards are necessary and achieve
a reasonable balance between the needs
of all segments and areas of the country,
the Commission is hesitant to revise
them. The industry, not the
Commission, is in the best position to
evaluate and balance the industry’s
concerns, and the Commission sees no
evidence that an appropriate balance
has not been struck. For example, some
LDCs and shippers on the West Coast
contend their efficiency would be
improved by moving the start of the
nomination process from 11:30 a.m. to
12:30 p.m. Iroquois, on the other hand,
contends that 10:30 a.m. would be
preferable for East Coast shippers.
Similarly, several Midwest LDCs
contend their pipelines’ previous 12:00
noon gas day makes their nomination
and scheduling process easier than
GISB’s 9:00 a.m. gas day, but apparently
the rest of the industry prefers the 9:00
a.m. gas day. The GISB standards,
therefore, appear to effect a reasonable
compromise between the positions of
the various industry segments. 14

Some commenters are concerned that
GISB’s deadlines do not provide
sufficient flexibility. NGC/Conoco/
Vastar/Coastal contend uniform
nomination deadlines should not be
adopted; they prefer varied nomination
schedules, because, they argue, varied
schedules would permit parties bumped
on one pipeline to renominate on other
pipelines.
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15 See text accompanying note 13, supra.

16 Release of Firm Capacity on Interstate Natural
Gas Pipelines, Order No. 577, 60 FR 16979 (Apr. 4,
1995), III FERC Stats. & Regs. Preambles ¶ 31,017
(Mar. 29, 1995). See also Petition Of United

The GISB standards, however, do not
appear to unduly restrict flexibility. The
standards would require each pipeline
to permit one intra-day nomination four
hours prior to gas flow. The standards
also establish a seven-day-a-week, 24-
hour-a-day nomination process and
specify that nominations submitted after
the nomination deadline should still be
processed by the pipeline. Thus, as long
as pipelines have available capacity,
shippers should be permitted to
nominate gas on those pipelines even if
the nomination deadline has passed or
they have not previously submitted a
nomination for that day. The
Commission solicits comments as to
whether this interpretation is correct or
whether an additional standard may be
needed requiring pipelines to permit
nominations any time they have
unscheduled capacity.

Of course, during the comment
period, GISB and the industry have an
additional opportunity to review the
standards that have been challenged and
submit revisions. The Commission also
will be able to review these matters
again in light of comments on both sides
of the issues.

In addition, the Commission requests
clarification of GISB’s statement that all
of its standards should be considered
minimums and that parties are
encouraged to exceed these standards.
The Commission is not sure whether
GISB intends that pipelines and their
customers can mutually agree to change
all of the GISB standards or whether
some standards should be considered
inviolate, because any change would
have adverse repercussions for non-
contracting parties.

2. Requests for Clarification
The requests for clarification

generally involve questions about how
the standards are to be implemented.
For instance, some shippers contend
that GISB’s standard for one intra-day
nomination should apply to all receipt
and delivery points and all services,
while others contend that pipelines
should be permitted to offer services
without this flexibility for a lower price.
CNG Transmission similarly contends
that the requirement for pipelines to
provide pooling should apply only to
direct feed deliveries, not to supplies
received from upstream pipelines.

The Commission expects pipelines to
make a good faith effort to implement
these standards as broadly as possible to
provide their customers with the
services they need to operate in an
integrated gas market. Providing more
specific answers to implementation
questions may not be possible on a
generic basis, since operational

conditions and customers’ requirements
may differ depending on the pipelines.
The Commission expects pipelines to
consult, and reach agreement, with their
shippers on the mechanics of
implementation. This process should
resolve most of these disputes. But, if
problems still exist, the Commission can
address them when pipelines file
revised tariffs to incorporate the
standards or through the complaint
process.

3. Requests for Waivers
Several pipelines have requested

waivers of certain standards that they
find impractical on their systems. In
particular, they argue that they may not
be able to provide, with their current
equipment, certain measurement data as
quickly as the standards specify. They
maintain that installing updated
equipment would be unnecessarily
expensive.

As a general matter, the Commission
is hesitant to grant exceptions to
industry-wide standards, because such
exceptions run counter to the reason for
establishing standards in the first place:
that the industry requires uniform
procedures to achieve the greatest
efficiency in transporting gas across an
integrated pipeline grid. The
Commission, however, will consider
requests for waivers based on the facts
of the individual situation. Agreement
to a waiver by a pipeline’s customers
would be an important factor in
considering any waiver request.

4. Requests for Additional Standards
GISB recognizes that additional work

is needed to consider standards in the
additional areas listed earlier, 15 but has
not yet established deadlines for
consideration of such standards. A
number of the commenters argue that
standards in these areas are extremely
important, but they do not suggest that
development of standards in these areas
is a prerequisite to implementation of
the current GISB standards.

The Commission recognizes that, in
the time provided, the industry could
not reach agreement on all the issues
necessary to enhance the efficiency of
the gas marketplace. Although adoption
of standards in these additional areas
need not take place coincident with the
standards GISB has filed, prompt
attention to these issues appears
important to the continued development
of an efficient gas marketplace. For a
fully competitive gas market to exist,
participants need to be able to buy and
sell gas freely. The ability do so,
however, can be restricted if these

transactions are not accurately reflected
in the scheduling, confirmation, and
accounting procedures used by the
industry. Similarly, shippers should be
able to contract for gas at a lower price
if they are willing to assume a greater
risk of curtailment. Thus, shippers and
producers must be able to assign
different priorities to gas packages to
reflect those choices.

The industry is better able than the
Commission to craft solutions that will
most effectively resolve the issues at the
lowest overall cost. Now that the press
of developing the bulk of the standards
has receded, the Commission expects
the industry to focus its attention on
these additional areas. The Commission
recognizes that some of these issues are
complex and have vexed the industry
for some time. But that is all the more
reason for all segments of the industry
and GISB to continue to work
cooperatively and creatively to develop
solutions that fairly balance the
concerns of all the participants. For
example, when faced with the task of
creating a database for common
transaction points, the industry decided
upon a nationwide solution by using the
Petroleum Information Corporation to
create and administer the common code
data base. Similar creativity should be
employed here.

Because of the importance shippers
place on resolving these issues, the
Commission is soliciting detailed
proposals for standards in these areas
from GISB and the industry, by
September 30, 1996. The Commission
would prefer that the industry reach
consensus agreement through GISB on
proposed standards (or a consensus that
a standard is not needed). However, if
with this additional time, the industry
is unable to reach consensus, the
Commission is willing to resolve these
issues. In the event consensus is not
reached, the Commission will expect
the September 30, 1996 reports to be
sufficiently comprehensive that they
fully describe the problems faced by the
industry and explain whether a uniform
response is needed or not, discuss the
potential solutions to the problems that
have been considered, and provide
analysis of the benefits and
disadvantages of the proposed solutions.

D. Capacity Release

The Commission has been examining
the operation of its capacity release
mechanism in a number of
proceedings.16 As part of this process,
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Distribution Companies and Associated Gas
Distributors For A Rulemaking To Promote Growth
And Development Of The Secondary Market,
Docket No. RM94–10–000, filed December 9, 1993.

17 See Order No. 577, III FERC Stats. & Regs.
Preambles at 31,313.

18 18 CFR 284.243.
19 Specifically, pipelines would need to be

notified by 1 p.m. for shippers to nominate the next
day.

20 Capacity release deals are exempt from bidding
if they are for a period of 31 days or less or are at
the maximum rate. 18 CFR 284.243(h).

21 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986–1990 ¶ 30,783 (1987).

22 18 CFR 380.4.
23 See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),

380.4(a)(27).
24 5 U.S.C. 601–612.

Commission staff, in the fall of 1994,
conducted informal discussions with all
segments of the gas industry about the
way in which the system operates,
discussions which helped form the basis
for changes in the program.17

Although GISB did not propose
changes to the major policy aspects of
the Commission regulations (such as the
cap on the price for released capacity
and the requirement for bidding on
pipeline EBBs18), GISB did address
important issues regarding the operation
of the capacity release program. Of
particular interest, GISB proposes a
standard timeframe within which
pipelines would process capacity
release transactions and has created
standardized data sets permitting
uploads of capacity release transactions.
Under GISB’s timeline, replacement
shippers would be able to nominate
under a short-term release (less than five
months) within one day of notifying the
pipeline of the release.19 This same
schedule applies whether the release is
subject to bidding or is exempt from the
bidding process.20

To assist in the Commission’s
consideration of the capacity release
mechanism, the Commission is
requesting comment on how adoption of
GISB’s proposals would affect concerns
previously expressed about the capacity
release program. Comments should not
focus on whether the Commission
should revise its basic capacity release
policies, such as the price cap or
bidding, but should center on the effect
of adopting the GISB standards on
previously identified problems with the
capacity release system. Comments
should address how effectively GISB’s
proposals deal with concerns about the
speed and other mechanics of the
pipeline bidding process, the difficulty
in coordinating releases across multiple
pipelines, and the lack of comparability
between the capacity release procedures
and the process of obtaining pipeline
interruptible or short-term firm
capacity.

Few comments address GISB’s
capacity release provisions.
TransCapacity requests clarification of
standard 5.3.11 which states that
‘‘replacement shipper initiates

confirmation of prearranged deals
electronically.’’ TransCapacity contends
that the standard, as worded, does not
require pipelines to accept replacement
shipper confirmations through file
uploads; it would permit pipelines to
specify EBB confirmations or some
other electronic means.

TransCapacity appears to raise a valid
concern. The reason for developing
standardized data sets for uploads of
pre-arranged deals was to increase the
efficiency of the capacity release
mechanism by permitting parties to
avoid the use of pipeline EBBs to
transmit release transactions to the
pipelines. On some pipelines,
apparently, submission of the pre-
arranged deal is not sufficient to
conclude the transaction; the pipeline
requires the replacement shipper to
confirm that transaction. Comments
should consider whether the efficiency
sought to be achieved through uploads
of pre-arranged deals would be
compromised if pipelines are not
required to permit uploads of
confirmations by the replacement
shipper or its agent.

INGAA suggests that the Commission
consider removing the requirement that
bidding take place through the pipeline
and, instead, establish a mechanism
under which bidding could take place
through third-party computer service
providers. Comments should address
whether this proposal would introduce
greater efficiency in the capacity release
system. One of the principal arguments
for permitting bidding on third-party
boards was that third-parties have an
incentive to process transactions much
faster than the pipelines, which
sometimes had bidding and posting
periods lasting several days. GISB’s
standards would require pipelines to
process bids in one day, and comments
should address whether this change
reduces the need for third-party
bidding. In addition, comments should
consider the possible effect on releasers
and replacement shippers if, instead of
having the assurance that all biddable
deals for a pipeline are posted on that
pipeline’s system, they also have to
monitor postings on third-party boards.

V. Environmental Analysis

The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.21 The Commission has

categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.22 The action taken here
falls within categorical exclusions in the
Commission’s regulations for rules that
are clarifying, corrective, or procedural,
for information gathering, analysis, and
dissemination, and for sales, exchange,
and transportation of natural gas that
requires no construction of facilities.23

Therefore, an environmental assessment
is unnecessary and has not been
prepared in this rulemaking.

VI. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act of 1980
(RFA) 24 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.
The proposed regulations would impose
requirements only on interstate
pipelines, which are not small
businesses, and, these requirements are,
in fact, designed to reduce the difficulty
of dealing with pipelines by all
customers, including small businesses.
Accordingly, pursuant to section 605(b)
of the RFA, the Commission hereby
certifies that the regulations proposed
herein will not have a significant
adverse impact on a substantial number
of small entities.

VII. Information Collection
Requirement

The Commission considers the
prompt implementation of these
standards to be a high priority for the
industry, and GISB and others in the
natural gas industry have requested that
the Commission process this proposed
rule as quickly as possible. The
Commission believes that the normal
clearance procedures for review and
approval by the Office of Management
and Budget (OMB) could delay the
proposed date for pipelines to comply
with the rule. Therefore, the
Commission is submitting this proposed
information collection/requirement for
emergency processing under Section 5
CFR 1320.13 of OMB’s regulations. The
Commission requests OMB to approve
the proposed data collection
requirements no later than 5 p.m., May
24, 1996. Comments to OMB regarding
the subject NOPR should be sent as soon
as possible in order that OMB have
sufficient time for its review.

Title: FERC–545, Gas Pipeline Rates:
Rate Change (Non-formal).
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Action: Proposed Data Collection/
Requirements.

OMB Control No.: 1902–0154.
Docket No.: RM96–1–000.
Respondents: Interstate Natural Gas

Pipelines (Not applicable to small
businesses).

Frequency of Responses: One-time
tariff filings (First year).

Title: FERC–549C, Standards for
Business Practices of Interstate Natural
Gas Pipelines.

Action: Proposed Data Collection/
Requirements.

OMB Control No.: To be assigned by
OMB.

Respondents: Interstate Natural Gas
Pipelines (Not applicable to small
businesses).

Frequency of Responses: One-time
capital/start-up new business
procedures (First year).

Necessity of Information: The Notice
of Proposed Rulemaking solicits public
comments to respond to the standards
proposed to be established to govern
four major business practices—
nominations; allocations, balancing, and
measurement; invoicing; and capacity
release—as well as the mechanism for
electronic communication between the
pipelines and those doing business with
the pipelines. The proposed data
requirements incorporate by reference
the standards submitted by GISB.
Without the Commission’s adoption of
these standards to establish common
business practices and a common
language for communication across the
pipeline grid, the speed and efficiency
with which shippers can transact
business across multiple pipelines
would be severely compromised. Under
the proposed rule, all pipelines would
adopt a standard set of information
covering the ten high priority data
elements, so that shippers would be able
to communicate using the same
information for the same transactions
regardless of the pipelines with which
they are dealing. In addition, all
pipelines would support a standard
Internet connection for communications
with their customers, eliminating the
disparity in log-on procedures and user
interfaces faced by customers using the
individual pipeline electronic bulletin
boards.

The Office of Management and
Budget’s (OMB) regulations require
OMB to approve certain information
collection requirements imposed by
agency rule.25 The information
collection requirements in the proposed
rule would be reported directly to the
industry users. The implementation of
these proposed data requirements will

help the Commission carry out its
responsibilities under the Natural Gas
Act and coincide with the current
regulatory environment which the
Commission instituted with Order No.
636 and the restructuring of the natural
gas industry. The Commission’s Office
of Pipeline Regulation uses the data in
rate proceedings to review rate and tariff
changes by natural gas companies for
the transportation of gas and for general
industry oversight.

The Commission is submitting
notification of this proposed rule to
OMB for emergency processing.
Interested persons may obtain
information on the reporting
requirements by contacting the Federal
Energy Regulatory Commission, 888
First Street N.E., Washington, DC 20426
[Attention: Michael Miller, Information
Services Division, (202) 208–1415] or
the Office of Management and Budget
[Attention: Desk Officer for the Federal
Energy Regulatory Commission (202)
395–3087].

VIII. Comment Procedures

The Commission invites interested
persons to submit written comments on
the matters proposed in this notice,
including any related matters or
alternative proposals that commenters
may wish to discuss. The Commission
also invites commenters to address the
comments already filed in this
proceeding and discuss why they may
support the standards filed by GISB. An
original and 14 copies of comments to
this notice must be filed with the
Commission no later than May 24, 1996.
Comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426, and
should refer to Docket No. RM96–1–000.
Additionally, comments should be
submitted on computer diskette in
WordPerfect 5.1 format or in ASCII
format, with the name of the filer and
Docket No. RM96–1–000 on the outside
of the diskette.

All written comments will be placed
in the Commission’s public files and
will be available for inspection in the
Commission’s Public Reference Room at
888 First Street, NE, Washington, DC
20426, during regular business hours.

List of Subjects

18 CFR Part 161

Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 250

Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 284
Continental shelf, Natural gas,

Reporting and recordkeeping
requirements; Incorporation by
reference.

By direction of the Commission.
Lois D. Cashell,
Secretary.

In consideration of the foregoing, the
Commission proposes to amend Parts
161, 250, and 284, Chapter I, Title 18,
Code of Federal Regulations, as set forth
below.

PART 161—STANDARDS OF
CONDUCT FOR INTERSTATE
PIPELINES WITH MARKETING
AFFILIATES

1. The authority citation for Part 161
continues to read as follows:

Authority: 15 U.S.C. 717–717w, 3301–
3432; 42 U.S.C. 7101–7352.

§ 161.3 [Amended]
2. In § 161.3, paragraph (h)(2) is

amended by removing the phrase
‘‘§ 284.8(b)(4)’’ and adding, in its place,
the phrase ‘‘§ 284.10(a)’’.

PART 250—FORMS

1. The authority citation for Part 250
continues to read as follows:

Authority: 15 U.S.C. 717–717w, 3301–
3432; 42 U.S.C. 7101–7352.

§ 250.16 [Amended]
2. In § 250.16, paragraph (c)(2) is

amended by removing the phrase
‘‘§ 284.8(b)(4)’’ and adding, in its place,
the phrase ‘‘§ 284.10(a)’’. ,

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for Part 284
continues to read as follows:

Authority: 15 U.S.C. 717–717w, 3301–
3432; 42 U.S.C 7101–7532; 43 U.S.C 1331–
1356.

2. In § 284.8, paragraphs (b)(4) and
(b)(5) are removed, paragraph (b)(6) is
redesignated (b)(4), and paragraph (b)(3)
is revised to read as follows:

§ 284.8 Firm transportation service.

* * * * *
(b) * * *
(3) An interstate pipeline that offers

transportation service on a firm basis
under subpart B or G of this part must
provide all shippers with equal and
timely access to information relevant to
the availability of such service,
including, but not limited to, the
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availability of capacity at receipt points,
on the mainline, at delivery points, and
in storage fields, and whether the
capacity is available directly from the
pipeline or through capacity release.
The information must be provided on an
Electronic Bulletin Board with the
features prescribed in § 284.10(a) and as
required by § 284.10(b).
* * * * *

3. In § 284.9, paragraph (b)(4) is
removed, paragraph (b)(5) is
redesignated (b)(4), and paragraph (b)(3)
is revised to read as follows:

§ 284.9 Interruptible transportation service
* * * * *

(b) * * *
(3) An interstate pipeline that offers

transportation service on an
interruptible basis under subpart B or G
of this part must provide all shippers
with equal and timely access to
information relevant to the availability
of such service. The information must
be provided on an Electronic Bulletin
Board with the features prescribed in
§ 284.10(a) and as required by
§ 284.10(b).
* * * * *

4. Section 284.10 is added to read as
follows:

§ 284.10 Standards for Pipeline Business
Operations and Communications.

(a) Electronic Bulletin Boards. An
interstate pipeline that is required by
this chapter or by its tariff to display

information on an Electronic Bulletin
Board must provide for the following
features on its board:

(1) Downloading by users,
(2) Daily back-up of information

displayed on the board, which must be
available for user review for at least
three years,

(3) Purging of information on
completed transactions from current
files,

(4) Display of most recent entries
ahead of information posted earlier, and

(5) On-line help, a search function
that permits users to locate all
information concerning a specific
transaction, and a menu that permits
users to separately access the notices of
available capacity, the marketing
affiliate discount information, the
marketing affiliate capacity allocation
log, and the standards of conduct
information.

(b) Incorporation by Reference of
Business Practice and Electronic
Communication Standards. (1)(i) An
interstate pipeline that transports gas
under subpart B or G of this part must
comply with the following business
practice and electronic communication
standards promulgated by the Gas
Industry Standards Board, which are
incorporated herein by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR Part 51:

(A) Nominations Definitions 1.2.1
through 1.2.4 (Version 1), Standards
1.3.1 through 1.3.23 (Version 1), and

Data Sets 1.4.1 through 1.4.5 (Version
1);

(B) Flowing Gas Standards 2.3.1
through 2.3.28 (Version 1) and Data Sets
2.4.1 through 2.4.4 (Version 1);

(C) Invoicing Definition 3.2.1 (Version
1), Standards 3.3.1 through 3.3.21
(Version 1), and Data Sets 3.4.1 through
3.4.3 (Version 1);

(D) Electronic Delivery Mechanisms
Standards 4.3.1 through 4.3.4 (Version
1), except that pipelines must comply
with Standards 4.3.1 and 4.3.2 by
January 1, 1997;

(E) Capacity Release Definition 5.2.1
(Version 1), Standards 5.3.1 through
5.3.29 (Version 1), and Data Sets 5.4.1
through 5.4.20 (Version 1);

(F) Electronic Data Interchange
Implementation Guide, Capacity Release
(Version 1.0).

(ii) Copies of these standards may be
obtained from the Gas Industry
Standards Board, 1100 Louisiana, Suite
4925, Houston, TX 77002. Copies may
be inspected and copied at the Federal
Energy Regulatory Commission, Public
Reference and Files Maintenance
Branch, 888 First Street, N.E.,
Washington, DC 20426.

(2) Interstate pipelines must comply
with these standards and protocols by
January 1, 1997.

Note—The following appendix will not
appear in the Code of Federal Regulations

APPENDIX.—RM96–1–000—COMMENTS FILED

Commenters Abbreviations

American Forest & Paper Association ................................................................................................................... AF&PA.
Associated Gas Distributors .................................................................................................................................. AGD.
Brooklyn Union Gas Company .............................................................................................................................. Brooklyn Union.
Central Illinois Light Company ............................................................................................................................... CILCO.
CNG Transmission Corporation ............................................................................................................................. CNG Transmission.
CNG Energy Services Corporation ........................................................................................................................ CNG ESC.
Coastal Gas Marketing Company .......................................................................................................................... Coastal.
Colorado Interstate Gas Company and ANR Pipeline Company ......................................................................... CIG/ANR.
Consolidated Natural Gas System ........................................................................................................................ CNG.
East Ohio Gas Co., Hope Gas, Inc., The Peoples Natural Gas Co., Virginia Natural Gas, Inc., & West Ohio

Natural Gas Co..
CNG LDCs.

Energy Managers Association ............................................................................................................................... EMA.
EnerSoft Corp. and NYMEX Technology Corp. .................................................................................................... EnerSoft/NYMEX
Equitrans, L.P. ....................................................................................................................................................... Equitrans.
GasEDI ................................................................................................................................................................... GasEDI.
Gas Industry Standards Board .............................................................................................................................. GISB.
GISB Services Segment Executive Committee Members .................................................................................... GISB Services Segment.
Independent Petroleum Association of America ................................................................................................... IPAA.
Interstate Natural Gas Association of America ..................................................................................................... INGAA.
Iroquois Gas Transmission System, L.P. .............................................................................................................. Iroquois.
Koch Gateway Pipeline Company ......................................................................................................................... Koch Gateway.
Midland Cogeneration Venture Limited Partnership .............................................................................................. MCV.
Minnegasco ............................................................................................................................................................ Minnegasco.
Natural Gas Clearinghouse, Conoco, Inc. and Vastar Gas Marketing, Inc. ......................................................... NGC/Conoco/Vastar.
Natural Gas Council ............................................................................................................................................... Natural Gas Council.
Natural Gas Pipeline Company of America ........................................................................................................... Natural.
Natural Gas Supply Association ............................................................................................................................ NGSA.
NorAm Energy Services, Inc. ................................................................................................................................ NES.
Northern Distributor Group .................................................................................................................................... NDG.



19220 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

APPENDIX.—RM96–1–000—COMMENTS FILED—Continued

Commenters Abbreviations

Northern Indiana Public Service Company, Northern Indiana Fuel and Light Company, and Kokomo Gas and
Fuel Company.

Northern Indiana Distributors.

Northwest Industrial Gas Users ............................................................................................................................. NWIGU.
Pacific Gas and Electric Company ........................................................................................................................ PG&E.
Pacific Gas Transmission Company ...................................................................................................................... PGT.
PanEnergy Companies .......................................................................................................................................... PanEnergy.
SABRE Decision Technologies ............................................................................................................................. SDT.
Southern California Edison Company ................................................................................................................... Edison.
The Peoples Gas Light and Coke Company, North Shore Gas Company, and Northern Illinois Gas Company Peoples.
TransCapacity Limited Partnership ........................................................................................................................ TransCapacity.
United Distribution Companies .............................................................................................................................. UDC.
Williams Interstate Natural Gas System ................................................................................................................ WINGS.
Williston Basin Interstate Pipeline Company ......................................................................................................... Williston.

[FR Doc. 96–10587 Filed 4–30–96; 8:45 am]
BILLING CODE 6717–01–P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 102, 130, 131, 133, 135,
136, 137, 139, 145, 146, 150, 152, 155,
156, 158, 160, 161, 163, 164, 165, 166,
168, and 169

[Docket No. 95N–0294]

Food Standards of Identity, Quality and
Fill of Container; Common or Usual
Name Regulations; Request for
Comments on Existing Regulations

AGENCY: Food and Drug Administration,
HHS.
ACTION: Advance notice of proposed
rulemaking; extension of comment
period.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that, while the comment period on the
advance notice of proposed rulemaking
that appeared in the Federal Register of
December 29, 1995 (60 FR 67492), will
end on April 29, 1996, the agency will
keep the record open to receive
comments on one aspect of this
rulemaking. The agency is taking this
action in response to several requests for
an extension to allow comments on the
issue of harmonization of the food
standards of FDA and those of the Food
Safety and Inspection Service (FSIS) of
the U.S. Department of Agriculture.
DATES: Written comments by June 28,
1996.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA–305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1–23, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Felicia Satchell, Center for Food Safety

and Applied Nutrition (HFS–158), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202–205–5099.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 29, 1995
(60 FR 67492), FDA issued an advance
notice of proposed rulemaking entitled
‘‘Food Standards of Identity, Quality
and Fill of Container; Common or Usual
Name Regulations; Request for
Comments on Existing Regulations.’’
Interested persons were given until
April 29, 1996, to comment on aspects
of the advance notice of proposed
rulemaking on food standards that the
agency published in December 1995.

FDA received several requests for an
extension of the comment period to
allow comments on the issue of
harmonization of food standards issued
by FDA and FSIS. After careful
consideration, FDA has decided to
extend the comment period to June 28,
1996, on this issue. The extension is
only for this aspect of the rulemaking.
The issue of harmonization was
discussed in section V.A.8. FDA–FSIS
Harmonization, found on page 67502 of
the advance notice.

Interested persons may, on or before
June 28, 1996, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: April 26, 1996.
William K. Hubbard,
Associate Commissioner for Policy
Coordination.
[FR Doc. 96–10840 Filed 4–26–96; 4:15 pm]
BILLING CODE 4160–01–F

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 100

[CGD07–96–008]

RIN 2115–AE46

Special Local Regulations; Suncoast
Kilo Run; Suncoast Offshore
Challenge; Suncoast Offshore Grand
Prix; Sarasota, FL

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish special local regulations for
Suncoast Kilo Run, Suncoast Offshore
Challenge and Suncoast Offshore Grand
Prix, all events sponsored by the
S.O.R.A. (Suncoast Racing Association).
The Suncoast Kilo Run event would be
held annually at 8 a.m. to 1 p.m. EDT
(Eastern Daylight Time), on the first
Friday of July. The Suncoast Offshore
Challenge and Suncoast Offshore Grand
Prix events would be held annually at
11 a.m. to 4 p.m. EDT, on the first
Saturday and Sunday of July. These
proposed regulations are intended to
promote safe navigation on the waters in
the Gulf of Mexico in the vicinity of
Sarasota and on the waters in North
Sarasota Bay, Florida, by controlling the
traffic entering, exiting, and traveling
within these waters. These proposed
regulations are necessary to provide for
the safety of life on navigable waters
during the event.
DATES: Comments must be received on
or before May 31, 1996.
ADDRESSES: Comments may be mailed to
U.S. Coast Guard Group St. Petersburg,
600 8th Ave. S.E., St. Petersburg, Florida
33701–5099, or may be delivered to
operations office at the same address
between 8 a.m. and 4 p.m. EDT, Monday
through Friday, except federal holidays.
The telephone number is (813) 824–
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7533. Comments will become a part of
the public docket and will be available
for copying and inspection at the same
address.
FOR FURTHER INFORMATION CONTACT:
LTJG J.W. Nelson, project officer, U.S.
Coast Guard Group St. Petersburg, FL at
(813) 824–7533.

SUPPLEMENTARY INFORMATION:

Request for Comments
The Coast Guard encourages

interested persons to participate in this
rulemaking by submitting written views,
data, or arguments. Persons submitting
comments should include their names,
addresses, identify the notice (CGD07–
96–008) and the specific section of this
proposal to which their comments
apply, and give reasons for each
comment. The Coast Guard will
consider all comments received during
the comment period. The regulations
may be changed in view of the
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal.

No public hearing is planned, but one
may be held if written requests for a
hearing are received, and it is
determined that the opportunity to
make oral presentations will add to the
rulemaking process.

Discussion of Proposed Regulations
The proposed regulations are needed

to provide for the safety of life during
the Suncoast Kilo Run, Suncoast
Offshore Challenge and Suncoast
Offshore Grand Prix, all sponsored by
the S.O.R.A. (Suncoast Racing
Association). These Proposed
regulations are intended to promote safe
navigation on the waters in North
Sarasota Bay and on the Gulf of Mexico
in the vicinity of Sarasota, Florida, by
controlling the traffic entering, exiting,
and traveling within these waters.
Historically during these races, there
have been between 150 and 300
participant ant spectator craft. There
would be approximately between 50
and 100 power boats, 21 to 50 feet in
length, participating in these races at
high speeds. The anticipated
concentration of spectator and
participant vessels associated with the
Suncoast Kilo Run, Suncoast Offshore
Challenge and Suncoast Offshore Grand
Prix poses a safety concern, which is
addressed in these special local
regulations. The Suncoast Kilo Run
event would be held annually at 8 a.m.
to 1 p.m. EDT, on the first Friday of
July. The Suncoast Offshore Challenge
and Suncoast Offshore Grand Prix

events would be held annually at 11
a.m. to 4 p.m. EDT, on the first Saturday
and Sunday of July.

These proposed special local
regulations for the Suncoast Kilo Run
would establish a ‘‘no wake’’ zone in an
area between markers #13 (27°20.82N,
82°33.78W, LLNR 48035) and #17
(27°24.5N, 82°36.8W, LLNR 48190) in
North Sarasota Bay. All coordinates
referenced are datum: NAD 83.
Spectator craft would be permitted in
the area but would be required to stay
clear of the designated race lanes. This
race would be held annually on the First
Friday of July, between 8 a.m. and 1
p.m. EDT.

The proposed special local
regulations for the Suncoast Offshore
Challenge would not permit anchoring
seaward of the shoreside legs of the
racecourse out to three nautical miles
from shore, from 10 a.m. to 4 p.m. EDT.
Spectator craft would be permitted near
the race area but would be required to
stay clear of the race lanes. Anchoring
for spectators would be permitted
shoreward of the shoreside legs of the
racecourse. All vessel traffic exiting
New Pass between 11 a.m. to 4 p.m.
EDT would exit the marked channel at
New Pass Channel daybeacon #3
(27°26.46′ N, 82°41.7′ W, LLNR 18100),
and 4 (27°26.4′ N, 82°41.68′ W, LLNR
18105), and would proceed in a
northerly direction shoreward of the
spectator craft until well clear of the
race course. All coordinates referenced
use datum: NAD 1983. Big Sarasota Pass
would be closed to all inbound and
outbound vessel traffic, other than
spectator craft, from 10 a.m. to 4 p.m.
EDT, annually during the first Saturday
of July.

The proposed special regulations for
the Suncoast Offshore Grand Prix would
not permit anchoring seaward of the
shoreside legs of the racecourse out to
three nautical miles from shore, from 10
a.m. to 4 p.m. EDT, annually on the first
Sunday of July. Spectator craft would be
permitted near the race area but would
by required to stay clear of the race
lanes. Anchoring for spectators would
be permitted shoreward of the shoreside
legs of the racecourse. All vessel traffic
not involved with the Suncoast Offshore
Grand Prix exiting New Pass between 10
a.m. and 4 p.m EDT would exit the
marked channel at New Pass Channel
daybeacon #3 (27°26.46′ N, 82°41.7′ W,
LLNR 18100) and #4 (27°26.4′ N,
82°41.68′ W, LLNR 18105), and would
proceed in a northerly direction
shoreward of the spectator craft, taking
action to avoid a close-quarters situation
with the spectator craft until finally past
and clear of the racecourse. All
coordinates referenced use datum: NAD

1983. Big Sarasota Pass would be closed
to all inbound and outbound vessel
traffic, other than spectator craft, from
10 a.m. and 4 p.m. EDT, annually on the
first Sunday of July.

Regulatory Evaluation
This proposal is not a significant

regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The proposed
regulation would last for only 5 hours
on each day of the event.

Small Entities
Under the Regulatory Flexibility Act

(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ‘‘Small entities’’ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns’’ under
Section 3 of the Small Business Act (15
U.S.C. 632).

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information
These proposed regulations contain

no collection of information
requirements under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

Federalism
This action has been analyzed in

accordance with the principals and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
Federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment
The Coast Guard has considered the

environmental impact of this proposal
and has concluded that preparation of
an environmental Impact Statement is
not necessary. An environmental
assessment and a finding of no
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significant impact have been prepared
and are available in the docket for
inspection or copying where indicated
under ADDRESSES. The Coast Guard has
concluded that this proposed action
would not significantly affect the
quality of the human environment.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water),

Reporting and recordkeeping
requirements, Waterways.

Proposed Regulations
In consideration of the foregoing, the

Coast Guard is proposing to amend Part
100 of Title 33, Code of Federal
Regulations, as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A new section § 100.718 is added
to read as follows:

§ 100.718 Annual Suncoast Kilo Run;
Sarasota Bay, Sarasota, FL.

(a) Regulated area. The regulated area
is established in Sarasota Bay with the
northwest corner pint at Whale Key,
position 27°23′53′′ N, 82°37′46′′ W,
extending to the northeast corner point
at Bayshore Gardens Channel, position
27°25′11′′ N, 82°35′45′′ W, then
extending to the southeast corner point
at Whitaker Bayou, position 27°21′22′′
N, 82°33′14′′ W, and then to the
southwest corner point at Quick Point,
position 27°20′18′′ N, 82°34′′ W. All
coordinates referenced use datum: NAD
83.

(b) Special local regulations. (1) In
accordance with these regulations, the
regulated area is designated as a ‘‘no
wake’’ zone. Spectator craft are
permitted into the area, but are
prohibited from entering the race course
areas described in (b)(2) of this section.

(2) Inside the ‘‘no wake’’ zone are two
designated areas surrounding the
primary and alternate race courses.
Primary course ‘‘A’’ is bounded by a
line connecting the northeast corner
point at position 27°22′10′′ N, 82°36′09′′
W, a southeast corner point at position
27°21′31′′ N, 82°35′37′′ W, a southwest
corner point at position 27°21′27′′ N,
82°35′48′′ W, and a northwest corner
point at position 27°22′05′′ N, 82°36′16′′
W. Alternate course ‘‘B’’ is bounded by
a line connecting the northeast corner
point at position 27°23′11′′ N, 82°34′31′′
W, a southeast corner point at position
27°22′35′′ N, 82°34′03′′ W, a southwest
corner point at position 27°22′31′′ N,
82°34′08′′ W, and northwest corner

point at position 27°23′09′′ N, 82°34′38′′
W. All coordinates referenced use
datum: NAD 83.

(3) Entry into the regulated area shall
be in accordance with this section.

(c) Effective date. This section is
effective at 8 a.m. and terminates at 1
p.m. EDT, annually during the first
Friday of July.

2. A new section § 100.719 is added
to read as follows:

§ 100.719 Annual Suncoast Offshore
Challenge; Gulf of Mexico, Sarasota, FL.

(a) Regulated area. The regulated area
is established by a line drawn from the
start/finish position 27°19.15′ N,
82°35.90′ W, thence to position
27°18.81′ N, 82°34.90′ W, thence to
position 27°18.21′ N, 82°34.48′ W,
thence to position 27°16.43′ N, 82°34.99′
W, thence to position 27°15.70′ N,
82°34.29′ W, thence to position
27°15.86′ N, 82°33.44′ W, thence to
position 27°14.73′ N, 82°32.37′ W,
thence to position 27°14.62′ N, 82°32.54′
W, thence to position 27°14.93′ N,
82°35.25′ W, thence to position
27°20.03′ N, 82°37.38′ W, thence to
position 27°20.32′ N, 82°37.16′ W,
thence back to the start/finish position.
All coordinates referenced use datum:
NAD 1983.

(b) Special local regulations. (1) No
anchoring will be permitted seaward of
the shoreside boundaries of the
regulated area out to three nautical
miles from shore, from 10 a.m. to 4 p.m.
EDT, annually on the first Saturday of
July.

(2) Anchoring for spectators will be
permitted shoreward of the shoreside
boundaries of the regulated area.

(3) All vessel traffic, not involved
with the Suncoast Offshore Challenge,
exiting New Pass between 11 a.m. and
4 p.m. EDT will exit at New Pass
Channel daybeacon #3 (27°26.46′ N,
82°41.7′ W, LLNR 18100) and #4
(27°26.4′ N, 82°41.68′ W, LLNR 18105),
and shall proceed in a northerly
direction shoreward of spectator craft
taking action to avoid a close-quarters
situation until finally past and clear of
the racecourse. All coordinates
referenced use datum: NAD 1983.

(4) Big Sarasota Pass will be closed to
all inbound and outbound vessel traffic,
other than spectator craft, from 10 a.m.
to 4 p.m. EDT.

(5) Entry into the regulated area shall
be in accordance with this regulation.
Spectator vessels will stay clear of race
area at all times.

(c) Effective date. This section is
effective at 10 a.m. and terminates at 4
p.m. EDT, annually during the first
Saturday of July.

2. A new section § 100.720 is added
to read as follows:

§ 100.720 Annual Suncoast Offshore
Grand Prix; Gulf of Mexico, Sarasota, FL.

(a) Regulated area. The regulated area
is established by a line drawn from the
start/finish position 27°19.15′ N,
82°35.90′ W, thence to position
27°18.81′ N, 82°34.90′ W, thence to
position 27°18.81′ N, 82°34.48′ W,
thence to position 27°16.43′ N, 82°34.99′
W, thence to position 27°15.70′ N,
82°34.29′ W, thence to position
27°15.86′ N, 82°33.44′ W, thence to
position 27°14.73′ N, 82°32.37′ W,
thence to position 27°14.62′ N, 82°32.54′
W, thence to position 27°14.93′ N,
82°35.25′ W, thence to position
27°20.03′ N, 82°37.38′ W, thence to
position 27°20.32′ N, 82°37.16′ W,
thence back to the start/finish position.
All coordinates referenced use datum:
NAD 1983.

(b) Special local regulations. (1) No
anchoring will be permitted seaward of
the shoreside boundaries of the
regulated area out to three nautical
miles from shore, form 10 a.m. to 4 p.m.
EDT.

(2) Anchoring for spectators will be
permitted shoreward of the shoreside
boundaries of the regulated area.

(3) All vessel traffic not involved with
the Suncoast Offshore Grand Prix,
exiting New Pass between 10 a.m. and
4 p.m. EDT will exit at New Pass
Channel daybeacon #3 (27°26.46′ N,
82°41.7′ W, LLNR 18100) and #4
(27°26.4′ N, 82°41.68′ W, LLNR 18105),
and shall proceed in a northerly
direction shoreward of spectator craft
taking action to avoid a close-quarters
situation until finally past and clear of
the racecourse. All coordinates
referenced use datum: NAD 83.

(4) Big Sarasota Pass will be closed to
all inbound and outbound vessel traffic,
other than spectator craft, from 10 a.m.
to 4 p.m. EDT.

(5) Entry into the regulated area shall
be in accordance with this regulation.
Spectator craft will stay clear of race
area at all times.

(c) Effective date. This section is
effective at 10 a.m. and terminates at 4
p.m. EDT, annually during the first
Sunday of July.

Dated: April 23, 1996.
Roger T. Rufe, Jr.,
Commander, Seventh Coast Guard District.
[FR Doc. 96–10660 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–14–M
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33 CFR Part 117

[CGD8–95–026]

RIN 2115–AE47

Drawbridge Operation Regulation;
Bonfouca Bayou, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: At the request of the
Louisiana Department of Transportation
and Development (LDOTD), the Coast
Guard is proposing a change to the
regulation governing the operation of
the swing span drawbridge across
Bonfouca Bayou, mile 7.0, at Slidell, St.
Tammany Parish, Louisiana. The
proposed regulation would require that
from 6 a.m. to 9 a.m. and from 3 p.m.
to 6 p.m., peak vehicular traffic periods,
Monday through Friday, except Federal
holidays, the draw will remain closed to
navigation. From 9 p.m. to 5 a.m. the
bridge will be opened for vessel passage
if at least 12 hours notice is given.
Presently, the draw is required to open
on signal; except that, from 6 a.m. to 9
a.m. and from 3 p.m. to 6 p.m., Monday
through Friday except Federal holidays,
the draw opens on the hour and half
hour and the draw opens on demand
from 9 p.m. to 5 a.m. if at least 12 hours
advance notice is given. This change
will relieve vehicular traffic congestion
that has increased dramatically during
recent years, and still provide for the
reasonable needs of navigation.
DATES: Comments must be received on
or before July 1, 1996.
ADDRESSES: Comments should be
mailed to Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana 70130–3396, or
may be delivered to Room 1313 at the
same address between 8:00 a.m. and
3:00 p.m., Monday through Friday,
except Federal holidays. The telephone
number is (504) 589–2965.
FOR FURTHER INFORMATION CONTACT:
Mr. Phil Johnson, Bridge Administration
Branch, at the address given above,
telephone (504) 589–2965.

SUPPLEMENTARY INFORMATION:

Request for Comments
Interested parties are invited to

participate in the proposed rulemaking
by submitting written views, comments,
or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge and
give reasons for concurrence with or any
recommended change in this proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Eighth Coast
Guard District at the address under
ADDRESSES. The request should include
reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

The Commander, Eighth Coast Guard
District, will evaluate all
communications received and
determine a course of final action on
this proposal. The proposal regulation
may be changed in the light of
comments received.

Discussion of Proposed Rules
The present regulation requires that

the bridge remain closed to navigation
from 6 a.m. to 9 a.m. and 3 p.m. to 6
p.m., Monday through Friday except
Federal holidays with the draw opening
on the half hour during these periods.
The Louisiana Department of
Transportation and Development with
the support of Congressman Robert L.
Livingston and many other parish and
city officials, has requested the
elimination of the opening on the half
hour in order to enhance vehicular
traffic to cross the bridge during the
peak vehicular traffic periods. Mariners
will be able to adjust to the new
closures with little or no inconvenience.

The Bonfouca Bayou, swingspan
bridge at mile 7.0, at Slidell, St.
Tammany Parish, Louisiana, has 3.5 feet
vertical clearance above high tide in the
closed to navigation position and 6.7
feet above low tide at the pivot pier, and
8.2 feet clearance above high tide and
11.4 feet above low tide at the rest pier.
Navigation on the waterway consists of
tugs with tows, fishing vessels, sailing
vessels, and recreational craft. Data
provided by LDOTD show that from
September 1994 through September
1995, the number of vessels that passed
the bridge during the proposed closure
periods averaged 1.8 vessels per day.

Data provided also shows that
approximately 1532 vehicles cross the
bridge during the proposed 6 a.m. to 9
a.m. closure and approximately 2261
vehicles cross the bridge during the
proposed 3 p.m. to 6 p.m. closure.
Delays to this amount of vehicular
traffic paralyze this section of the city
for many hours.

Regulatory Evaluation
This proposal is not a significant

regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost

and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities
Under the Regulatory Flexibility Act

(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal, if
adopted, will have a significant
economic impact on a substantial
number of small entities. ‘‘Small
entities’’ may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

Since the proposed rule also
considers the needs of local commercial
fishing vessels, the economic impact is
expected to be minimal. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information
This proposal contains no collection-

of-information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Implications
This action has been analyzed in

accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment
The Coast Guard considered the

environmental impact of this proposal
and concluded that under paragraph
2.B.2. of Commandant Instruction
M16475.1B, this proposal is
categorically excluded from further
environmental documentation. A
‘‘Categorical Exclusion Determination’’
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
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For the reasons set out in the
preamble, the Coast Guard proposes to
amend part 117 of title 33, Code of
Federal Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05–1(g); section 117.255 also issued
under the authority of Pub. L. 102–587, 106
Stat. 5039.

2. Section 117.433 is revised to read
as follows:

§ 117.433 Bonfouca Bayou.
The draw of the S433 bridge, mile 7.0,

at Slidell, shall open on signal; except
that, from 9 p.m. to 5 a.m., the draw
shall open on signal if at least 12 hours
notice is given. From 6 a.m. to 9 a.m.
and from 3 p.m. to 6 p.m. Monday
through Friday except Federal holidays,
the draw need not be opened for the
passage of vessels.

Dated: January 25, 1996.
R.C. North,
Rear Admiral, U.S. Coast Guard Commander
Eighth Coast Guard District.
[FR Doc. 96–10821 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–14–M

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1

[Docket No. 960417113–6113–01]

RIN 0651–AA82

Revision of Patent Fees for Fiscal Year
1997

AGENCY: Patent and Trademark Office,
Commerce.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Patent and Trademark
Office (PTO) is proposing to amend the
rules of practice in patent cases, Part 1
of title 37, Code of Federal Regulations,
to adjust certain patent fee amounts to
reflect fluctuations in the Consumer
Price Index (CPI) and to recover costs of
operation.
DATES: Written comments must be
submitted on or before June 5, 1996.

A public hearing will be held on
Wednesday, June 5, 1996, at 9:00 a.m.

Requests to present oral testimony
should be received on before June 4,
1996.
ADDRESSES: Address written comments
and requests to present oral testimony to
the Commissioner of Patents and

Trademarks, Washington, DC 20231,
Attention: Robert Kopson, suite 1107,
Crystal Park 1, or by fax to (703) 305–
8525.

The hearing will be held in suite 912
of Crystal Park 2, located at 2121 Crystal
Drive, Arlington, Virginia.

Written comments and a transcript of
the hearing will be available for public
inspection in suite 1107 of Crystal Park
1, located at 2011 Crystal Drive,
Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT:
Robert Kopson by telephone at (703)
305–8510, fax at (703) 305–8525, or by
mail marked to his attention and
addressed to the Commissioner of
Patents and Trademarks, Washington,
DC 20231.
SUPPLEMENTARY INFORMATION: This
proposed rule change is designed to
adjust PTO fees in accordance with the
applicable provisions of title 35, United
States Code; and section 10101 of the
Omnibus Budget Reconciliation Act of
1990 (as amended by section 8001 of
Public Law 103–66), all as amended by
the Patent and Trademark Office
Authorization Act of 1991 (Public Law
102–204).

Background

Statutory Provisions
Patent fees are authorized by 35

U.S.C. 41 and 35 U.S.C. 376. A fifty
percent reduction in the fees paid under
35 U.S.C. 41(a) and (b) by independent
inventors, small business concerns, and
nonprofit organizations who meet
prescribed definitions is required by 35
U.S.C. 41(h).

Subsection 41(f) of title 35, United
States Code, provides that fees
established under 35 U.S.C. 41(a) and
(b) may be adjusted on October 1, 1992,
and every year thereafter, to reflect
fluctuations in the Consumer Price
Index for all urban consumers (CPI–U)
over the previous 12 months.

Section 10101 of the Omnibus Budget
Reconciliation Act of 1990 (amended by
section 8001 of Public Law 103–66)
provides that there shall be a surcharge
on all fees established under 35 U.S.C.
41(a) and (b) to collect $115 million in
fiscal year 1997.

Subsection 41(d) of title 35, United
States Code, authorizes the
Commissioner to establish fees for all
other processing, services, or materials
related to patents to recover the average
cost of providing these services or
materials, except for the fees for
recording a document affecting title, for
each photocopy, and for each black and
white copy of a patent.

Section 376 of title 35, United States
Code, authorizes the Commissioner to

set fees for patent applications filed
under the Patent Cooperation Treaty
(PCT).

Subsection 41(g) of title 35, United
States Code, provides that new fee
amounts established by the
Commissioner under section 41 may
take effect thirty days after notice in the
Federal Register and the Official
Gazette of the Patent and Trademark
Office.

Recovery Level Determinations

This proposed rule adjusts patent fees
for a planned recovery of $716,723,000
in fiscal year 1997, as proposed in the
Administration’s budget request to the
Congress.

The patent statutory fees established
by 35 U.S.C. 41(a) and (b) are proposed
to be adjusted on October 1, 1996, to
reflect any fluctuations occurring during
the previous 12 months in the
Consumer Price Index for all urban
consumers (CPI–U). In calculating these
fluctuations, OMB has determined that
the PTO should use CPI–U data as
determined by the Secretary of Labor.
However, the Department of Labor does
not make public the CPI–U until
approximately 21 days after the end of
the month being calculated. Therefore,
the latest CPI–U information available is
for the month of February 1996. In
accordance with previous rulemaking
methodology, the PTO uses the
Administration’s projected CPI–U for
the 12-month period ending September
30, 1996, which is 3.1 percent. Based on
this projection, patent statutory fees are
proposed to be adjusted by 3.1 percent.
Before the final fee schedule is
published, the fees may be adjusted
slightly based on updated data available
from the Department of Labor.

Certain non-statutory patent
processing fees established under 35
U.S.C. 41(d) and PCT processing fees
established under 35 U.S.C. 376 are
proposed to be adjusted to recover their
estimated average costs in fiscal year
1996. Three patent service fees that are
set by statute will not be adjusted. The
three fees that are not being adjusted are
assignment recording fees, printed
patent copy fees and photocopy charge
fees.

The proposed fee amounts were
rounded by applying standard
arithmetic rules so that the amounts
rounded would be convenient to the
user. Fees of $100 or more were
rounded to the nearest $10. Fees
between $2 and $99 were rounded to an
even number so that any comparable
small entity fee would be a whole
number.
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Workload Projections
Determination of workload varies by

fee. Principal workload projection
techniques are as follows:

Patent application workloads are
projected from statistical regression
models using recent application filing
trends. Patent issues are projected from
an in-house patent production model
and reflect examiner production
achievements and goals. Patent
maintenance fee workloads utilize
patents issued 3.5, 7.5 and 11.5 years
prior to payment and assume payment
rates of 79 percent, 55 percent and 32
percent, respectively. Service fee
workloads follow linear trends from
prior years’ activities.

General Procedures
Any fee amount that is paid on or

after the effective date of the fee
increase would be subject to the new
fees then in effect. For purposes of
determining the amount of the fee to be
paid, the date of mailing indicated on a
proper Certificate of Mailing or
Transmission, where authorized under
37 CFR 1.8, will be considered to be the
date of receipt in the PTO. A Certificate
of Mailing or Transmission under
Section 1.8 is not ‘‘proper’’ for items
which are specifically excluded from
the provisions of Section 1.8. Section
1.8 should be consulted for those items
for which a Certificate of Mailing or
Transmission is not ‘‘proper.’’ Such
items include, inter alia, the filing of
national and international applications
for patents and the filing of trademark
applications. However, the provisions of
37 CFR 1.10 relating to filing papers and
fees with an ‘‘Express Mail’’ certificate
do apply to any paper or fee (including
patent and trademark applications) to be
filed in the PTO. If an application or fee
in filed by ‘‘Express Mail’’ with a proper
certificate dated on or after the effective
date of the rules, as amended, the
amount of the fee to be paid would be
the fee established by the amended
rules.

In order to ensure clarity in the
implementation of the new fees, a
discussion of specific sections is set
forth below.

Discussion of Specific Rules

37 CFR 1.16 National Application
Filing Fees

Section 1.16, paragraphs (a), (b), (d),
and (f)–(i), if revised as proposed, would
adjust fees established therein to reflect
fluctuations in the CPI. Further, section
1.16, if revised as proposed, would
remove the undesignated text following
paragraph (d), and add a new paragraph
(k) including the provisions of such

deleted undesignated text. In addition,
§ 1.16(k) would also be applicable to
any additional fees required by
§§ 1.16(i) and (j).

37 CFR 1.17 Patent Application
Processing Fees

Section 1.17, paragraphs (b)–(g), (m),
(r) and (s), if revised as proposed, would
adjust fees established therein to reflect
fluctuations in the CPI.

Section 1.17, paragraphs (j) and (n)–
(p), if revised as proposed, would adjust
fees established therein to recover costs.

37 CFR 1.18 Patent Issue Fees

Section 1.18, paragraphs (a)–(c), if
revised as proposed, would adjust fees
established therein to reflect
fluctuations in the CPI.

37 CFR 1.20 Post-Issuance Fees

Section 1.20, paragraphs (c), (i), and
(j), if revised as proposed, would adjust
fees established therein to recover costs.

Section 1.20, paragraphs (e)–(g), if
revised as proposed, would adjust fees
established therein to reflect
fluctuations in the CPI.

37 CFR 1.21 Miscellaneous Fees and
Charges

Section 1.21, paragraph (a)(1), if
revised as proposed, would establish a
non-refundable application fee which
reflects the costs of processing an
application for the registration
examination. Currently, the PTO
evaluates and processes the applications
of individuals who do not qualify for
admission or those who withdraw from
the examination, but generally refunds
the examination fee to such applicants.
Thus, other fee payers bear the costs of
this evaluation and processing. The
proposed amendment would shift the
expense of evaluating applications to all
applicants. In order to offset the
proposed application fee, the
examination fee is proposed to be
slightly decreased.

Section 1.21, paragraphs (a)(3) and
(a)(6), if revised as proposed, would
adjust fees established therein to recover
costs.

37 CFR 1.445 International
Application Filing, Processing, and
Search Fees

Section 1.445, paragraph (a), if revised
as proposed, would adjust the fees
authorized by 35 U.S.C. 376 to recover
costs and reflect current business
practices.

37 CFR 1.482 International
Preliminary Examination Fees

Section 1.482, paragraphs (a)(1)(i),
(a)(1)(ii), and (a)(2)(ii), if revised as

proposed, would adjust the fees
authorized by 35 U.S.C. 376 to recover
costs.

37 CFR 1.492 National State Fees

Section 1.492, paragraphs (a), (b) and
(d), if revised as proposed, would adjust
fees established therein to reflect
fluctuations in the CPI.

Other Considerations

This proposed rule change is in
conformity with the requirements of
Executive Order 12612, and the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501, et seq. This rulemaking
contains no information collection
within the meaning of the Paperwork
Reduction Act. This proposed rule has
been determined not to be significant for
purposes of Executive Order 12866. The
PTO has determined that this proposed
rule change has no Federalism
implications affecting the relationship
between the National Government and
the States as outlined in Executive
Order 12612.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce has certified
to the Chief Counsel for Advocacy,
Small Business Administration, that the
proposed rule change would not have a
significant impact on a substantial
number of small entities (Regulatory
Flexibility Act, Pub. L. 96–354). The
proposed rule change increases fees to
reflect the change in the CPI as
authorized by 35 U.S.C. 41(f). Further,
the principal impact of the major patent
fees has already been taken into account
in 35 U.S.C. 41(h), which provides small
entities with a 50-percent reduction in
the major patent fees.

A comparison of existing and new fee
amounts is included as an Appendix to
this notice of proposed rulemaking.

Lists of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons set forth in the
preamble, the PTO is proposing to
amend title 37 of the Code of Federal
Regulations, Part 1, as set forth below.

PART 1—RULES OF PRACTICE IN
PATENT CASES

1. The authority citation for 37 CFR
Part 1 would continue to read as
follows:

Authority: 35 U.S.C. 6, unless otherwise
noted.

2. Section 1.16 is proposed to be
amended by revising paragraphs (a), (b),
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(d), and (f) through (i), and adding a
new paragraph (m) to read as follows:

§ 1.16 National application filing fees.

(a) Basic fee for filing each application
for an original patent, except
provisional, design or plant
applications:
By a small entity (§ 1.9(f))....................$385.00
By other than a small entity ................$770.00

(b) In addition to the basic filing fee
in an original application, except
provisional applications, for filing or
later presentation of each independent
claim in excess of 3:
By a small entity (§ 1.9(f))......................$40.00
By other than a small entity ..................$80.00
* * * * *

(d) In addition to the basic filing fee
in an original application, except
provisional applications, if the
application contains, or is amended to
contain, multiple dependent claim(s),
per application:
By a small entity (§ 1.9(f))....................$130.00
By other than a small entity ................$260.00
* * * * *

(f) Basic fee for filing each design
application:
By a small entity (§ 1.9(f))....................$160.00
By other than a small entity ................$320.00

(g) Basic fee for filing each plant
application, except provisional
applications:
By a small entity (§ 1.9(f))....................$265.00
By other than a small entity ................$530.00

(h) Basic fee for filing each reissue
application:
By a small entity (§ 1.9(f))....................$385.00
By other than a small entity ................$770.00

(i) In addition to the basic filing fee
in a reissue application, for filing or
later presentation of each independent
claim which is in excess of the number
of independent claims in the original
patent:
By a small entity (§ 1.9(f))......................$40.00
By other than a small entity ..................$80.00
* * * * *

(m) If the additional fees required by
paragraphs (b), (c), (d), (i) and (j) of this
section are not paid on filing or on later
presentation of the claims for which the
additional fees are due, they must be
paid or the claims must be canceled by
amendment, prior to the expiration of
the time period set for reply by the
Office in any notice of fee deficiency.

3. Section 1.17 is proposed to be
amended by revising paragraphs (b)
through (g), (j), (m) through (p), (r), and
(s) to read as follows:

§ 1.17 Patent application processing fees.

* * * * *

(b) Extension fee for response within
second month pursuant to § 1.136(a):
By a small entity (§ 1.9(f))....................$195.00
By other than a small entity ................$390.00

(c) Extension fee for response within
third month pursuant to § 1.136(a):
By a small entity (§ 1.9(f))....................$465.00
By other than a small entity ................$930.00

(d) Extension fee for response within
fourth month pursuant to § 1.136(a):
By a small entity (§ 1.9(f))....................$735.00
By other than a small entity .............$1,470.00

(e) For filing a notice of appeal from
the examiner to the Board of Patent
Appeals and Interferences:
By a small entity (§ 1.9(f))....................$150.00
By other than a small entity ................$300.00

(f) In addition to the fee for filing a
notice of appeal, for filing a brief in
support of an appeal:
By a small entity (§ 1.9(f))....................$150.00
By other than a small entity ................$300.00

(g) For filing a request for an oral
hearing before the Board of Patent
Appeals and Interferences in an appeal
under 35 U.S.C. 134:
By a small entity (§ 1.9(f))....................$130.00
By other than a small entity ................$260.00
* * * * *

(j) For filing a petition to institute a
public use proceeding under
§ 1.292 ...............................................$1,470.00
* * * * *

(m) For filing a petition:
(1) For revival of an unintentionally

abandoned application, or
(2) For the unintentionally delayed

payment of the fee for issuing a patent:
By a small entity (§ 1.9(f))....................$645.00
By other than a small entity .............$1,290.00

(n) For requesting publication of a
statutory invention registration prior to
the mailing of the first examiner’s action
pursuant to § 1.104—$900.00 reduced
by the amount of the application basic
filing fee paid.

(o) For requesting publication of a
statutory invention registration after the
mailing of the first examiner’s action
pursuant to § 1.104—$1,790.00 reduced
by the amount of the application basic
filing fee paid.

(p) For submission of an information
disclosure statement under
§ 1.97(c) ................................................$230.00
* * * * *

(r) For entry of a submission after
final rejection under § 1.129(a):
By a small entity (§ 1.9(f))....................$385.00
By other than a small entity ................$770.00

(s) For each additional invention to be
examined under § 1.129(b):
By a small entity (§ 1.9(f))....................$385.00

By other than a small entity ................$770.00

4. Section 1.18 is proposed to be
revised to read as follows:

§ 1.18 Patent issue fees.
(a) Issue fee for issuing each original

or reissue patent, except a design or
plant patent:
By a small entity (§ 1.9(f))....................$645.00
By other than a small entity .............$1,290.00

(b) Issue fee for issuing a design
patent:
By a small entity (§ 1.9(f))....................$220.00
By other than a small entity ................$440.00

(c) Issue fee for issuing a plant patent:
By a small entity (§ 1.9(f))....................$325.00
By other than a small entity ................$650.00

5. Section 1.20 is proposed to be
amended by revising paragraphs (c), (e)
through (g), (i)(1), (i)(2), and (j) (1)
through (3) to read as follows:

§ 1.20 Post issuance fees.

* * * * *
(c) For filing a request for

reexamination
(§ 1.510(a)) .........................................$2,460.00
* * * * *

(e) For maintaining an original or
reissue patent, except a design or plant
patent, based on an application filed on
or after December 12, 1980, in force
beyond four years; the fee is due by
three years and six months after the
original grant:
By a small entity (§ 1.9(f))....................$510.00
By other than a small entity .............$1,020.00

(f) For maintain an original or reissue
patent, except a design or plant patent,
based on an application filed on or after
December 12, 1980, in force beyond
eight years; the fee is due by seven years
and six months after the original grant:
By a small entity (§ 1.9(f)).................$1,025.00
By other than a small entity .............$2,050.00

(g) For maintaining an original reissue
patent, except a design or plant patent,
based on an application filed on or after
December 12, 1980, in force beyond
twelve years; the fee is due by eleven
years and six months after the original
grant:
By a small entity (§ 1.9(f)).................$1,540.00
By other than a small entity .............$3,080.00
* * * * *

(i) * * *
(1) Unavoidable....................................$680.00
(2) Unintentional ..............................$1,600.00

(j) * * *
(1) Application for extension under

§ 1.740 .........................................$1,090.00
(2) Initial application for interim

extension under § 1.790 ................$410.00
(3) Subsequent application for interim
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extension under § 1.790 ................$210.00

6. Section 1.21 is proposed to be
amended by revising paragraph (a)(1),
(a)(3), and (a)(6) to read as follows:

§ 1.21 Miscellaneous fees and charges.
* * * * *

(a) * * *
(1) For admission to examination for

registration to practice:
(i) Application Fee
(non-refundable) ....................................$40.00
(ii) Registration examination fee .........$300.00
* * * * *
(3) For reinstatement to practice ...........$40.00
* * * * *

(6) For requesting regrading of an
examination under § 10.7(c):
(i) Regarding of A.M. section (PTO

Practice and Procedure) ................$225.00
(ii) Regarding P.M. section (Claim

Drafting) .........................................$530.00
* * * * *

7. Section 1.445 is proposed to be
amended by revising paragraph (a) to
read as follows:

§ 1.445 International application filing,
processing and search fees.

(a) The following fees and charges for
international applications are
established by the Commissioner under
the authority of 35 U.S.C. 376:
(1) A transmittal fee (see 35 U.S.C.

361(d) and PCT Rule 14) ...............$230.00

(2) A search fee (see 35 U.S.C. 361(d)
and PCT Rule 16):
(i) Where a corresponding prior United

States National application filed
under 35 U.S.C. 111(a) with the
filing fee under 37 CFR 1.16(a) has
been filed .......................................$440.00

(ii) For all situations not provided for
in (a)(2)(i) of this section ...............$680.00

(3) A supplemental search fee when
required, per additional invention
........................................................$200.00

* * * * *
8. Section 1.482 is proposed to be

amended by revising paragraphs
(a)(1)(i), (a)(1)(i), and (a)(2)(ii) to read as
follows:

§ 1.482 International preliminary
examination fees.

(a) * * *
(1) * * *

(i) Where an international search fee as
set forth in § 1.445(a)(2) has been
paid on the international
application to the United States
Patent and Trademark Office as an
International Searching Authority,
a preliminary examination fee of
........................................................$480.00

(ii) Where the International Searching
Authority for the international
application was an authority other
than the United States Patent and
Trademark Office, a preliminary
examination fee of .........................$730.00

(2) * * *
(i) * * *

(ii) Where the International Searching
Authority for the international
application was an authority other
than the United States Patent and
Trademark Office...........................$260.00

* * * * *
9. Section 1.492 is proposed to be

amended by revising paragraphs (a), (b),
and (d) to read as follows:

§ 1.492 National stage fees.

* * * * *
(a) The basic national fee:
(1) Where an international

preliminary examination fee as set forth
in § 1.482 has been paid on the
international application to the United
States Patent and Trademark Office:
By a small entity (§ 1.9(f))....................$350.00
By other than a small entity ................$700.00

(2) Where no international
preliminary examination fee as set forth
in § 1.482 has been paid to the United
States Patent and Trademark Office, but
an international search fee as set forth
in § 1.445(a)(2) has been paid on the
international application to the United
States Patent and Trademark Office as
an International Searching Authority:
By a small entity (§ 1.9(f))....................$385.00
By other than a small entity ................$770.00

(3) Where an international
preliminary examination fee as set forth
in § 1.482 has been paid and no
international search fee as set forth in
§ 1.445(a)(2) has been paid on the
international application to the United
States Patent and Trademark Office:
By a small entity (§ 1.9(f))....................$520.00
By other than a small entity .............$1,040.00

(4) Where an international
preliminary examination fee as set forth
in § 1.482 has been paid to the United
States Patent and Trademark Office and
the international preliminary
examination report states that the
criteria of novelty, inventive step (non-
obviousness), and industrial
applicability, as defined in PCT Article
33 (1) to (4) have been satisfied for all
the claims presented in the application
entering the national stage (see
§ 1.496(b)):
By a small entity (§ 1.9(f))......................$48.00
By other than a small entity ..................$96.00

(5) Where a search report on the
international application has been
prepared by the European Patent Office
or the Japanese Patent Office:
By a small entity (§ 1.9(f))....................$455.00
By other than a small entity ................$910.00

(b) In addition to the basic national
fee, for filing or later presentation of
each independent claim in excess of 3:
By a small entity (§ 1.9(f))......................$40.00
By other than a small entity ..................$80.00

* * * * *
(d) In addition to the basic national

fee, if the application contains, or is
amended to contain a multiple
dependent claim(s), per application:
By a small entity (§ 1.9(f))....................$130.00
By other than a small entity ................$260.00

* * * * *
April 24, 1996.

Bruce A. Lehman,
Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.

Note—The following appendix will not appear in the Code of Federal Regulations.

APPENDIX A—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS

37 CFR Sec. Description Pre-Oct
1996 Oct 1996

1.16(a) .............................................................................. Basic Filing Fee ................................................................. $750 $770
1.16(a) .............................................................................. Basic Filing Fee (Small Entity) .......................................... 375 385
1.16(b) .............................................................................. Independent Claims ........................................................... 78 80
1.16(b) .............................................................................. Independent Claims (Small Entity) .................................... 39 40
1.16(c) .............................................................................. Claims in Excess of 20 ...................................................... 22 —
1.16(c) .............................................................................. Claims in Excess of 20 (Small Entity) ............................... 11 —
1.16(d) .............................................................................. Multiple Dependent Claims ................................................ 250 260
1.16(d) .............................................................................. Multiple Dependent Claims (Small Entity) ......................... 125 130
1.16(e) .............................................................................. Surcharge—Late Filing Fee ............................................... 130 —
1.16(e) .............................................................................. Surcharge—Late Filing Fee (Small Entity) ........................ 65 —
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APPENDIX A—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS—Continued

37 CFR Sec. Description Pre-Oct
1996 Oct 1996

1.16(f) ............................................................................... Design Filing Fee ............................................................... 310 320
1.16(f) ............................................................................... Design Filing Fee (Small Entity) ........................................ 155 160
1.16(g) .............................................................................. Plant Filing Fee .................................................................. 510 530
1.16(g) .............................................................................. Plant Filing Fee (Small Entity) ........................................... 255 265
1.16(h) .............................................................................. Reissue Filing Fee ............................................................. 750 770
1.16(h) .............................................................................. Reissue Filing Fee (Small Entity) ...................................... 375 385
1.16(i) ............................................................................... Reissue Independent Claims ............................................. 78 80
1.16(i) ............................................................................... Reissue Independent Claims (Small Entity) ...................... 39 40
1.16(j) ............................................................................... Reissue Claims in Excess of 20 ........................................ 22 —
1.16(j) ............................................................................... Reissue Claims in Excess of 20 (Small Entity) ................. 11 —
1.16(k) .............................................................................. Provisional Application Filing Fee ..................................... 150 —
1.16(k) .............................................................................. Provisional Application Filing Fee (Small Entity) ............... 75 —
1.16(l) ............................................................................... Surcharge—Incomplete Provisional App. Filed ................. 50 —
1.16(l) ............................................................................... Surcharge—Incomplete Provisional App. Filed (Small En-

tity).
25 —

1.17(a) .............................................................................. Extension—First Month ..................................................... 110 —
1.17(a) .............................................................................. Extension—First Month (Small Entity) ............................... 55 —
1.17(b) .............................................................................. Extension—Second Month ................................................ 380 390
1.17(b) .............................................................................. Extension—Second Month (Small Entity) ......................... 190 195
1.17(c) .............................................................................. Extension—Third Month .................................................... 900 930
1.17(c) .............................................................................. Extension—Third Month (Small Entity) ............................. 450 465
1.17(d) .............................................................................. Extension—Fourth Month .................................................. 1,400 1,470
1.17(d) .............................................................................. Extension—Fourth Month (Small Entity) ........................... 700 735
1.17(e) .............................................................................. Notice of Appeal ................................................................ 290 300
1.17(e) .............................................................................. Notice of Appeal (Small Entity) ......................................... 145 150
1.17(f) ............................................................................... Filing a Brief ....................................................................... 290 300
1.17(f) ............................................................................... Filing a Brief (Small Entity) ................................................ 145 150
1.17(g) .............................................................................. Request for Oral Hearing .................................................. 250 260
1.17(g) .............................................................................. Request for Oral Hearing (Small Entity) ............................ 125 130
1.17(h) .............................................................................. Petition—Not All Inventors ................................................. 130 —
1.17(h) .............................................................................. Petition—Correction of Inventorship .................................. 130 —
1.17(h) .............................................................................. Petition—Decision on Questions ....................................... 130 —
1.17(h) .............................................................................. Petition—Suspend Rules ................................................... 130 —
1.17(h) .............................................................................. Petition—Expedited License .............................................. 130 —
1.17(h) .............................................................................. Petition—Scope of License ............................................... 130 —
1.17(h) .............................................................................. Petition—Retroactive License ............................................ 130 —
1.17(h) .............................................................................. Petition—Refusing Maintenance Fee ................................ 130 —
1.17(h) .............................................................................. Petition—Refusing Maintenance Fee—Expired Patent ..... 130 —
1.17(h) .............................................................................. Petition—Interference ........................................................ 130 —
1.17(h) .............................................................................. Petition—Reconsider Interference ..................................... 130 —
1.17(h) .............................................................................. Petition—Late Filing of Interference .................................. 130 —
1.20(b) .............................................................................. Petition—Correction of Inventorship .................................. 130 —
1.17(h) .............................................................................. Petition—Refusal to Publish SIR ....................................... 130 —
1.17(i) ............................................................................... Petition—For Assignment .................................................. 130 —
1.17(i) ............................................................................... Petition—For Application ................................................... 130 —
1.17(i) ............................................................................... Petition—Late Priority Papers ........................................... 130 —
1.17(i) ............................................................................... Petition—Suspend Action .................................................. 130 —
1.17(i) ............................................................................... Petition—Divisional Reissues to Issue Separately ............ 130 —
1.17(i) ............................................................................... Petition—For Interference Agreement ............................... 130 —
1.17(i) ............................................................................... Petition—Amendment After Issue ..................................... 130 —
1.17(i) ............................................................................... Petition—Withdrawal After Issue ....................................... 130 —
1.17(i) ............................................................................... Petition—Defer Issue ......................................................... 130 —
1.17(i) ............................................................................... Petition—Issue to Assignee ............................................... 130 —
1.17(i) ............................................................................... Petition—Accord a Filing Date Under § 1.53 ..................... 130 —
1.17(i) ............................................................................... Petition—Accord a Filing Date Under § 1.62 ..................... 130 —
1.17(i) ............................................................................... Petition—Make Application Special ................................... 130 —
1.17(j) ............................................................................... Petition—Public Use Proceeding ....................................... 1,430 1,470
1.17(k) .............................................................................. Non-English Specification .................................................. 130 —
1.17(l) ............................................................................... Petition—Revive Abandoned Appl. ................................... 110 —
1.17(l) ............................................................................... Petition—Revive Abandoned Appl. (Small Entity) ............. 55 —
1.17(m) ............................................................................. Petition—Revive Unintentionally Abandoned Appl ............ 1,250 1,290
1.17(m) ............................................................................. Petition—Revive Unintent Abandoned Appl. (Small En-

tity).
625 645

1.17(n) .............................................................................. SIR—Prior to Examiner’s Action ....................................... 870 900
1.17(o) .............................................................................. SIR—After Examiner’s Action ............................................ 1,740 1,790
1.17(p) .............................................................................. Submission of an Information Disclosure Statement

(§ 1.97).
220 230

1.17(q) .............................................................................. Petition—Correction of Inventorship (Prov. App.) ............. 50 —
1.17(q) .............................................................................. Petition—Accord a filing date (Prov. App.) ........................ 50 —
1.17(q) .............................................................................. Petition—Entry of submission after final rejection (Prov.

App.).
50 —
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37 CFR Sec. Description Pre-Oct
1996 Oct 1996

1.17(r) .............................................................................. Filing a submission after final rejection (1.129(a)) ............ 750 770
1.17(r) .............................................................................. Filing a submission after final rejection (1.129(a)) (Small

Entity).
375 385

1.17(s) .............................................................................. Per add’l invention to be examined (1.129(b)) .................. 750 770
1.17(s) .............................................................................. Per add’l invention to be examined (1.129(b)) (Small En-

tity).
375 385

1.18(a) .............................................................................. Issue Fee ........................................................................... 1,250 1,290
1.18(a) .............................................................................. Issue Fee (Small Entity) .................................................... 625 645
1.18(b) .............................................................................. Design Issue Fee ............................................................... 430 440
1.18(b) .............................................................................. Design Issue Fee (Small Entity) ........................................ 215 220
1.18(c) .............................................................................. Plant Issue Fee .................................................................. 630 650
1.18(c) .............................................................................. Plant Issue Fee (Small Entity) ........................................... 315 325
1.19(a)(1)(i) ...................................................................... Copy of Patent ................................................................... 3 —
1.19(a)(1)(ii) ..................................................................... Patent Copy—Overnight delivery to PTO Box or over-

night fax.
6 —

1.19(a)(1)(iii) .................................................................... Patent Copy by Expedited Mail or Fax—Exp. service ...... 25 —
1.19(a)(2) ......................................................................... Plant Patent Copy .............................................................. 12 —
1.19(a)(3)(i) ...................................................................... Copy of Utility or SIR in Color ........................................... 24 —
1.19(b)(1)(i) ...................................................................... Certified Copy of Patent Application as Filed ................... 15 —
1.19(b)(1)(ii) ..................................................................... Certified Copy of Patent Application as Filed, Expedited 30 —
1.19(b)(2) ......................................................................... Cert or Uncert. Copy of Patent-Related Filed Wrapper/

Contents.
150 —

1.19(b)(3) ......................................................................... Cert. or Uncert. Copies of Office Records, per Document 25 —
1.19(b)(4) ......................................................................... For Assignment Records, Abstract of Title and Certifi-

cation.
25 —

1.19(c) .............................................................................. Library Service ................................................................... 50 —
1.19(d) .............................................................................. List of Patents in Subclass ................................................ 3 —
1.19(e) .............................................................................. Uncertified Statement-Status of Maintenance Fee Pay-

ment.
10 —

1.19(f) ............................................................................... Copy of Non-U.S. Patent Document ................................. 25 —
1.19(g) .............................................................................. Comparing and Certifying Copies, Per Document, Per

Copy.
25 —

1.19(h) .............................................................................. Duplicate or Corrected Filing Receipt ............................... 25 —
1.20(a) .............................................................................. Certificate of Correction ..................................................... 100 —
1.20(c) .............................................................................. Reexamination ................................................................... 2,390 2,460
1.20(d) .............................................................................. Statutory Disclaimer ........................................................... 110 —
1.20(d) .............................................................................. Statutory Disclaimer (Small Entity) .................................... 55 —
1.20(e) .............................................................................. Maintenance Fee—3.5 Years ............................................ 990 1,020
1.20(e) .............................................................................. Maintenance Fee—3.5 Years (Small Entity) ..................... 495 510
1.20(f) ............................................................................... Maintenance Fee—7.5 Years ............................................ 1,990 2,050
1.20(f) ............................................................................... Maintenance Fee—7.5 Years (Small Entity ...................... 995 1,025
1.20(g) .............................................................................. Maintenance Fee—11.5 Years .......................................... 2,990 3,080
1.20(g) .............................................................................. Maintenance Fee—11.5 Years (Small Entity) ................... 1,495 1,540
1.20(h) .............................................................................. Surcharge—Maintenance Fee—6 Months ........................ 130 —
1.20(h) .............................................................................. Surcharge—Maintenance Fee—6 Months (Small Entity) 65 —
1.20(i)(1) .......................................................................... Surcharge—Maintenance After Expiration—Unavoidable 660 680
1.20(i)(2) .......................................................................... Surcharge—Maintenance After Expiration—Unintentional 1,550 1,600
1.20(j)(1) .......................................................................... Extension of Term of Patent Under 1.740 ........................ 1,060 1,090
1.20(j)(2) .......................................................................... Initial Application for Interim Extension Under 1.790 ........ 400 410
1.20(j)(3) .......................................................................... Subsequent Application for Interim Extension Under

1.790.
200 210

1.21(a)(1)(i) ...................................................................... Application Fee (non-refundable) ...................................... — 40
1.21(a)(1)(ii) ..................................................................... Registration examination fee ............................................. 310 300
1.21(a)(2) ......................................................................... Registration to Practice ..................................................... 100 —
1.21(a)(3) ......................................................................... Reinstatement to Practice ................................................. 15 40
1.21(a)(4) ......................................................................... Certificate of Good Standing ............................................. 10 —
1.21(a)(4) ......................................................................... Certificate of Good Standing, Suitable Framing ................ 20 —
1.21(a)(5) ......................................................................... Review of Decision of Director, OED ................................ 130 —
1.21(a)(6)(i) ...................................................................... Regrading of P.M. section (Claim Drafting) ...................... 130 225
1.21(a(6)(ii) ...................................................................... Regrading of A.M. section) PTO Practice and Procedure 130 530
1.21(b)(1) ......................................................................... Establish Deposit Account ................................................. 10 —
1.21(b)(2) ......................................................................... Service Charge Below Minimum Balance ......................... 25 —
1.21(b)(3) ......................................................................... Service Charge Below Minimum Balance ......................... 25 —
1.21(c) .............................................................................. Filing a Disclosure Document ............................................ 10 —
1.21(d) .............................................................................. Box Rental ......................................................................... 50 —
1.21(e) .............................................................................. International Type Search Report ..................................... 40 —
1.21(g) .............................................................................. Self-Service Copy Charge ................................................. .25 —
1.21(h) .............................................................................. Recording Patent Property ................................................ 40 —
1.21(i) ............................................................................... Publication in the OG ........................................................ 25 —
1.21(j) ............................................................................... Labor Charges for Services ............................................... 30 —
1.21(k) .............................................................................. Unspecified Other Services ............................................... (1) —
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37 CFR Sec. Description Pre-Oct
1996 Oct 1996

1.21(k) .............................................................................. Terminal Use APS–CSIR (per hour) ................................. 50 —
1.21(l) ............................................................................... Retaining abandoned application ...................................... 130 —
1.21(m) ............................................................................. Processing Returned Checks ............................................ 50 —
1.21(n) .............................................................................. Handling Fee—Incomplete Application ............................. 130 —
1.21(o) .............................................................................. Terminal Use APS–TEXT .................................................. 40 —
1.24 .................................................................................. Coupons for Patent and Trademark Copies ..................... 3 —
1.296 ................................................................................ Handling Fee—Withdrawal SIR ......................................... 130 —
1.445(a)(1) ....................................................................... Transmittal Fee .................................................................. 220 230
1.445(a)(2)(i) .................................................................... PCT Search Fee—Prior U.S. Application .......................... 430 440
1.445(a)(2)(ii) ................................................................... PCT Search Fee—No U.S. Application ............................. 660 680
1.445(a)(3) ....................................................................... Supplemental Search ........................................................ 190 200
1.482(a)(1)(i) .................................................................... Preliminary Exam Fee ....................................................... 470 480
1.482(a)(1)(ii) ................................................................... Preliminary Exam Fee ....................................................... 710 730
1.482(a)(2)(i) .................................................................... Additional Invention ........................................................... 140 —
1.482(a)(2)(ii) ................................................................... Additional Invention ........................................................... 250 260
1.492(a)(1) ....................................................................... Preliminary Examining Authority ........................................ 680 700
1.492(a)(1) ....................................................................... Preliminary Examining Authority (Small Entity) ................. 340 350
1.492(a)(2) ....................................................................... Searching Authority ........................................................... 750 770
1.492(a)(2) ....................................................................... Searching Authority (Small Entity) ..................................... 375 385
1.492(a)(3) ....................................................................... PTO Not ISA nor IPEA ...................................................... 1,010 1,040
1.492(a)(3) ....................................................................... PTO Not ISA nor IPEA (Small Entity) ............................... 505 520
1.492(a)(4) ....................................................................... Claims—IPEA .................................................................... 94 96
1.492(a)(4) ....................................................................... Claims—IPEA (Small Entity) ............................................. 47 48
1.492(a)(5) ....................................................................... Filing with EPO/JPO Search Report ................................. 880 910
1.492(a)(5) ....................................................................... Filing with EPO/JPO Search Report (Small Entity) ........... 440 455
1.492(b) ............................................................................ Claims—Extra Individual (Over 3) ..................................... 78 80
1.492(b) ............................................................................ Claims—Extra Individual (Over 3) (Small Entity) .............. 39 40
1.492(c) ............................................................................ Claims—Extra Total (Over 20) .......................................... 22 —
1.492(c) ............................................................................ Claims—Extra Total (Over 20) (Small Entity) ................... 11 —
1.492(d) ............................................................................ Claims—Multiple Dependents ........................................... 250 260
1.492(d) ............................................................................ Claims—Multiple Dependents (Small Entity) ..................... 125 130
1.492(e) ............................................................................ Surcharge .......................................................................... 130 —
1.492(e) ............................................................................ Surcharge (Small Entity) .................................................... 65 —
1.492(f) ............................................................................. English Translation—After 20 Months ............................... 130 —
2.6(a)(1) ........................................................................... Application for Registration, Per Class .............................. 245 —
2.6(a)(2) ........................................................................... Amendment to Allege Use, Per Class ............................... 100 —
2.6(a)(3) ........................................................................... Statement of Use, Per Class ............................................. 100 —
2.6(a)(4) ........................................................................... Extension for Filing Statement of Use, Per Class ............. 100 —
2.6(a)(5) ........................................................................... Application for Renewal, Per Class ................................... 300 —
2.6(a)(6) ........................................................................... Surcharge for Late Renewal, Per Class ............................ 100 —
2.6(a)(7) ........................................................................... Publication of Mark Under § 12(c), Per Class ................... 100 —
2.6(a)(8) ........................................................................... Issuing New Certificate of Registration ............................. 100 9—
2.6(a)(9) ........................................................................... Certificate of Correction of Registrant’s Error ................... 100 —
2.6(a)(10) ......................................................................... Filing Disclaimer to Registration ........................................ 100 —
2.6(a)(11) ......................................................................... Filing Disclaimer to Registration ........................................ 100 —
2.6(a)(12) ......................................................................... Filing Affidavit Under Section 8, Per Class ....................... 100 —
2.6(a)(13) ......................................................................... Filing Affidavit Under Section 15, Per Class ..................... 100 —
2.6(a)(14) ......................................................................... Filing Affidavit Under Sections 8 & 15, Per Class ............ 200 —
2.6(a)(15) ......................................................................... Petitions to the Commissioner ........................................... 100 —
2.6(a)(16) ......................................................................... Petition to Cancel, Per Class ............................................ 200 —
2.6(a)(17) ......................................................................... Notice of Opposition, Per Class ........................................ 200 —
2.6(a)(18) ......................................................................... Ex Parte Appeal to the TTAB, Per Class .......................... 100 —
2.6(a)(19) ......................................................................... Dividing an Application, Per New Application Created ..... 100 —
2.6(b)(1)(i) ........................................................................ Copy of Registered Mark ................................................... 3 —
2.6(b)(1)(ii) ....................................................................... Copy of Registered Mark, overnight delivery to PTO box

or fax.
6 —

2.6(b)(1)(iii) ...................................................................... Copy of Reg. Mark Ordered Via Exp. Mail or Fax, Exp.
Svc.

25 —

2.6(b)(2)(i) ........................................................................ Certified Copy of TM Application as Filed ......................... 15 —
2.6(b)(2)(ii) ....................................................................... Certified Copy of TM Application as Filed, Expedited ...... 30 —
2.6(b)(3) ........................................................................... Cert. or Uncert. Copy of TM-Related File Wrapper/Con-

tents.
50 —

2.6(b)(4)(i) ........................................................................ Cert. Copy of Registered Mark, Title or Status ................. 10 —
2.6(b)(4)(ii) ....................................................................... Cert. Copy of Registered Mark, Title or Status—Expe-

dited.
20 —

2.6(b)(5) ........................................................................... Certified or Uncertified Copy of TM Records .................... 25 —
2.6(b)(6) ........................................................................... Recording Trademark Property, Per Mark, Per Document 40 —
2.6(b)(6) ........................................................................... For Second and Subsequent Marks in Same Document 25 —
2.6(b)(7) ........................................................................... For Assignment Records, Abstracts of Title and Cert ...... 25 —
2.6(b)(8) ........................................................................... Terminal Use X–SEARCH ................................................. 40 —
2.6(b)(9) ........................................................................... Self-Service Copy Charge ................................................. 0.25 —
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37 CFR Sec. Description Pre-Oct
1996 Oct 1996

2.6(b)(10) ......................................................................... Labor Charges for Services ............................................... 30 —
2.6(b)(11) ......................................................................... Unspecified Other Services ............................................... (1) —

1 Actual Cost.
—These fees are not affected by this rulemaking.

[FR Doc. 96–10765 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–16–M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[FRL–5466–9]

Air Quality: Revision to Definition of
Volatile Organic Compounds—
Exclusion of HFC 43–10mee and HCFC
225ca and cb

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes to revise
EPA’s definition of volatile organic
compounds (VOC) for purposes of
preparing State implementation plans
(SIP’s) to attain the national ambient air
quality standards (NAAQS) for ozone
under title I of the Clean Air Act (Act)
and for the Federal implementation plan
(FIP) for the Chicago ozone
nonattainment area. This proposed
revision would add HFC 43–10mee and
HCFC 225ca and cb to the list of
compounds excluded from the
definition of VOC on the basis that these
compounds have negligible contribution
to tropospheric ozone formation.
DATES: Comments on this proposal must
be received by May 31, 1996. Requests
for a hearing must be submitted by May
31, 1996.
ADDRESSES: Comments should be
submitted in duplicate (if possible) to:
Air and Radiation Docket and
Information Center (6102), Attention:
Docket No. A–95–37, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
Comments should be strictly limited to
the subject matter of this proposal, the
scope of which is discussed below.

Public Hearing: If anyone contacts
EPA requesting a public hearing, it will
be held at Research Triangle Park, North
Carolina. Persons wishing to request a
public hearing, wanting to attend the
hearing, or wishing to present oral
testimony should notify Mr. William
Johnson, Air Quality Strategies and
Standards Division (MD–15),

Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone (919) 541–5245. The
EPA will publish notice of a hearing, if
requested, in the Federal Register. Any
hearing will be strictly limited to the
subject matter of the proposal, the scope
of which is discussed below. This action
is subject to the procedural
requirements of section 307(d)(1) (B), (J),
and (U) of the Act, and 42 U.S.C.
§ 7607(d)(1) (B), (J), and (U). Therefore,
EPA has established a public docket for
this action, A–95–37, which is available
for public inspection and copying
between 8 a.m. and 4 p.m., Monday
through Friday, at EPA’s Air and
Radiation Docket and Information
Center, (6102), 401 M Street, SW.,
Washington, DC 20460. A reasonable fee
may be charged for copying.
FOR FURTHER INFORMATION CONTACT:
William Johnson, Office of Air Quality
Planning and Standards, Air Quality
Strategies and Standards Division (MD–
15), Research Triangle Park, NC 27711,
phone (919) 541–5245. Interested
persons may call Mr. Johnson to see if
a hearing will be held and the date and
location of any hearing.

SUPPLEMENTARY INFORMATION:

I. Background
Petitions have been received from two

organizations asking for certain
compounds to be added to the list of
compounds which are considered to be
negligibly reactive in the definition of
VOC at 40 CFR 51.100(s). On December
12, 1994, Asahi Glass America, Inc.,
submitted a petition for HCFC 225 ca
and cb isomers. These compounds are
chemically named 3,3-dichloro-
1,1,1,2,2-pentafluoropropane (CAS
number 422–56–0) and 1,3-dichloro-
1,1,2,2,3-pentafluoropropane (CAS
number 507–55–1), respectively. On
March 13, 1995, the E.I. du Pont de
Nemours and Company submitted a
petition for the compound HFC 43–
10mee. This compound has the
chemical name 1,1,1,2,3,4,4,5,5,5-
decafluoropentane (CAS number
138495–42–8).

In support of their petitions, these
organizations supplied information on
the photochemical reactivity of the
individual compounds. This

information consisted mainly of the rate
constant for the reaction of the
compound with the hydroxyl (OH)
radical. This rate constant (kOH value) is
commonly used as one measure of the
photochemical reactivity of compounds.
The petitioners compared the rate
constants with that of other compounds
which have already been listed as
photochemically, negligibly reactive
(e.g., ethane which is the compound
with the highest kOH value that is
currently regarded as negligibly
reactive). The compounds for which
petitions were submitted are listed in
Table 1 along with their reported kOH

rate constants.

TABLE 1—REACTION RATE
CONSTANTS WITH OH RADICAL

Compound

Reported rate
constant at
25 °C cm3/

molecule/sec

Ethane .................................... 2.4×10¥13
HCFC–225ca .......................... 2.5×10¥14
HCFC–225cb .......................... 8.6×10¥15
HFC 43–10mee ...................... 3.87×10¥15

The scientific information which the
petitioners have submitted in support of
their petitions has been added to the
docket for this rulemaking. This
information includes references for the
journal articles where the rate constant
values are published.

II. The EPA Response to the Petitions

In regard to the petition for HCFC
225ca and HCFC 225cb, existing data
support that the reactivities of these
compounds with respect to reaction
with OH radicals in the atmosphere are
considerably lower than that of ethane.
This would indicate that these
compounds are less reactive than ethane
which is already classified as negligibly
reactive. Similarly, for HFC 43–10mee,
the rate constant of reaction with the
OH radical is considerably less than that
for ethane.

In each of the above petitions, the
petitioners did not submit reactivity
data with respect to other VOC loss
reactions (such as reaction with O-
atoms, nitrogen trioxide (NO3)-radicals,
and ozone 0(O3), and for photolysis).
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However, there is ample evidence in the
literature that halogenated paraffinic
VOC, such as these compounds, do not
participate in such reactions
significantly.

The EPA is responding to these
petitions by proposing, in this notice, to
add HFC 43–10mee and HCFC 225 ca
and cb to the list of compounds
appearing in 40 CFR 51.100(s).

III. Final Action

Today’s proposed action is based on
EPA’s review of the material in Docket
No. A–95–37. The EPA hereby proposes
to amend its definition of VOC at 40
CFR 51.100(s) to exclude HCFC 43–
10mee, HCFC 225ca and HCFC 225cb as
VOC for ozone SIP and ozone control
purposes. The revised definition will
apply in the Chicago ozone
nonattainment area pursuant to the 40
CFR 52.741(a)(3) definition of volatile
organic material or VOC. States are not
obligated to exclude from control as a
VOC those compounds that EPA has
found to be negligibly reactive.
However, if this action is made final,
States should not include these
compounds in their VOC emissions
inventories for determining reasonable
further progress under the Act (e.g.,
section 182(b)(1)) and may not take
credit for controlling these compounds
in their ozone control strategy.

IV. Administrative Requirements

A. Docket

The docket is an organized and
complete file for all information
submitted or otherwise considered by
EPA in the development of this
proposed rulemaking. The principle
purposes of the docket are: (1) To allow
interested parties to identify and locate
documents so that they can effectively
participate in the rulemaking process;
and, (2) to serve as the record in case of
judicial review (except for interagency
review materials) (Section 307(d)(7)(A)).

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is ‘‘significant’’ and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of this Executive Order.
The order defines ‘‘significant
regulatory action’’ as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or

State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is not ‘‘significant’’
because none of the listed criteria apply
to this action. Consequently, this action
was not submitted to OMB for review
under Executive Order 12866.

C. Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act) (signed into
law on March 22, 1995) requires that the
Agency prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in expenditure by State,
local, and tribal governments, in
aggregate, or by the private sector of
$100 million or more in any 1 year.
Section 204 requires the Agency to
establish a plan for obtaining input from
and informing, educating, and advising
any small governments that may be
significantly or uniquely affected by the
rule.

Under section 205 of the Unfunded
Mandates Act, the Agency must identify
and consider a reasonable number of
regulatory alternatives before
promulgating a rule for which a
budgetary impact statement must be
prepared. The Agency must select from
those alternatives the least costly, most
cost-effective, or least burdensome
alternative that achieves the objectives
of the rule, unless the Agency explains
why this alternative is not selected or
the selection of this alternative is
inconsistent with law. Because this
proposed rule is estimated to result in
the expenditure by State, local and
tribal governments or the private sector
of less than $100 million in any 1 year,
the Agency has not prepared a
budgetary impact statement or
specifically addressed the selection of
the least costly, most cost-effective, or
least burdensome alternative. Because
small governments will not be
significantly or uniquely affected by this
rule, the Agency is not required to
develop a plan with regard to small
governments.

D. Regulatory Flexibility Act

For proposed and final rules, the
Regulatory Flexibility Act of 1980
requires the Agency to perform a
regulatory flexibility analysis,
identifying the economic impact of the
rule on small entities. 5 U.S.C. § 601 et.
seq. In the alternative, if the Agency
determines that the rule will not have a
significant economic impact on a
substantial number of small entities, the
Agency can make a certification to that
effect. Because this rule relieves a
restriction, it will not impose any
adverse economic impact on small
entities. Therefore, pursuant to 5 U.S.C.
§ 605(b), I hereby certify that this action
will not have a significant economic
impact on a substantial number of small
entities because it relaxes current
regulatory requirements rather than
imposing new ones.

E. Paperwork Reduction Act

This rule does not change any
information collection requirements
subject to OMB under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq.

List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 25, 1996.
Carol M. Browner,
Administrator.

For reasons set forth in the preamble,
part 51 of chapter I of title 40 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

1. The authority citation for part 51
continues to read as follows:

Authority: 42 U.S.C. 7401–7641q.

2. Section 51.100 is proposed to be
amended by revising paragraphs (s)
introductory text and (s)(1) introductory
text to read as follows:

§ 51.100 Definitions.

* * * * *
(s) ‘‘Volatile organic compounds

(VOC)’’ means any compound of carbon,
excluding carbon monoxide, carbon
dioxide, carbonic acid, metallic carbides
or carbonates, and ammonium
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carbonate, which participates in
atmospheric photochemical reactions.

(1) This includes any such organic
compound other than the following,
which have been determined to have
negligible photochemical reactivity:
methane; ethane; methylene chloride
(dichloromethane); 1,1,1-trichloroethane
(methyl chloroform); 1,1,2-trichloro-
1,2,2-trifluoroethane (CFC–113);
trichlorofluoromethane (CFC–11);
dichlorodifluoromethane (CFC–12);
chlorodifluoromethane (HCFC–22);
trifluoromethane (HFC–23); 1,2-dichloro
1,1,2,2-tetrafluoroethane (CFC–114);
chloropentafluoroethane (CFC–115);
1,1,1-trifluoro 2,2-dichloroethane
(HCFC–123); 1,1,1,2-tetrafluoroethane
(HFC–134a); 1,1-dichloro 1-fluoroethane
(HCFC–141b); 1-chloro 1,1-
difluoroethane (HCFC–142b); 2-chloro-
1,1,1,2-tetrafluoroethane (HCFC–124);
pentafluoroethane (HFC–125); 1,1,2,2-
tetrafluoroethane (HFC–134); 1,1,1-
trifluoroethane (HFC–143a); 1,1-
difluoroethane (HFC–152a);
parachlorobenzotrifluoride (PCBTF);
cyclic, branched, or linear completely
methylated siloxanes; acetone;
perchloroethylene (tetrachloroethylene);
3,3-dichloro-1,1,1,2,2-
pentafluoropropane (HCFC–225ca); 1,3-
dichloro-1,1,2,2,3-pentaflouropropane
(HCFC–225cb); 1,1,1,2,3,4,4,5,5,5-
decafluoropentane (HFC 43–10mee);
and perfluorocarbon compounds which
fall into these classes:
* * * * *
[FR Doc. 96–10809 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

40 CFR Parts 52 and 81

[MI43–02–7256; AMS–FRL–5466–6]

Approval And Promulgation Of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Michigan; Extension of
Comment Period

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking;
extension of the comment period.

SUMMARY: The EPA is extending the
comment period for a proposed action
published on April 2, 1996 (61 FR
14522) pertaining to the Grand Rapids
moderate ozone nonattainment area. On
April 2, 1996, the EPA proposed
approval of Michigan’s request to
redesignate the Grand Rapids moderate
ozone nonattainment area to attainment
for ozone and associated section 175A
maintenance plan revision to the
Michigan State Implementation Plan
(SIP) contingent on the State’s submittal

of a revision to the maintenance plan to
incorporate 3 additional control
programs to the list of contingency
measures. On April 19, 1996, the EPA
received a request for an extension of
the public comment period based on the
fact that the revision to the section 175A
maintenance plan SIP was not available
in the EPA’s docket until April 15, 1996.
Since the revision to the section 175A
maintenance plan SIP revision was not
available for approximately the first two
weeks of the public comment period,
the EPA is extending the comment
period only on the aspects of the
redesignation and corresponding section
175A maintenance plan SIP revision
components pertaining to the State’s
revision to the maintenance plan
submitted on April 15, 1996 for 14 days.
The public comment period pertaining
to the other components of the
redesignation request and maintenance
plan SIP revision are not extended and
comments on these components are due
to EPA by May 2, 1996.

DATES: Comments on the aspects of the
April 2, 1996, (61 FR 14522) proposed
action on the redesignation and
corresponding section 175A
maintenance plan pertaining to the
State’s April 15, 1996 SIP revision must
be received in writing by May 16, 1996.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Nwia, Environmental
Engineer, Regulation Development
Section, Air Programs Branch (AR–18J),
United States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886–6081.
SUPPLEMENTARY INFORMATION:

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons, Motor
vehicle pollution, Nitrogen oxides,
Ozone, Volatile organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401–7671q.
Dated: April 24, 1996.

Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 96–10782 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

40 CFR Part 180

[OPP–300422; FRL–5362–9]

RIN 2070–AB18

Capsaicin, and Ammonium Salts of
Fatty Acids; Proposed Tolerance
Actions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: For the pesticides subject to
the actions listed in this proposed rule,
EPA has completed the reregistration
process and issued a Reregistration
Eligibility Decision (RED). In the
reregistration process, all information to
support a pesticide’s continued
registration is reviewed for adequacy
and, when needed, supplemented with
new scientific studies. Based on the
RED tolerance assessments for the
pesticide chemicals subject to this
proposed rule, EPA is proposing to
exempt from the requirement of a
tolerance, all registered food uses for the
pesticides, capsaicin and ammonium
salts of fatty acids.
DATES: Written comments, identified
with the docket number [OPP–300422]
should be submitted to EPA by July 1,
1996.
ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.
Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of that information as ‘‘Confidential
Business Information’’ (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment(s) that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter.
Any written comments will be available
for public inspection in Rm. 1132 at the
Virginia address given above, from 8
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
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Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
[OPP–300422]. No Confidential
Business Information (CBI) should be
submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found
below in this document.
FOR FURTHER INFORMATION CONTACT: By
mail: David H. Chen, Special Review
and Reregistration Division (7508W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location: Special Review Branch,
Crystal Station #1, 3rd floor, 2800
Crystal Drive, Arlington, VA 22202.
Telephone: (703)–308–8017, e-mail:
chen.david@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

I. Legal Authorization

The Federal Food, Drug, and Cosmetic
Act (FFDCA, 21 U.S.C. 301 et seq.)
authorizes the establishment of
tolerances (maximum legal residue
levels) and exemptions from the
requirement of a tolerance for residues
of pesticide chemicals in or on raw
agricultural commodities pursuant to
section 408 [21 U.S.C. 346(a)]. Without
such tolerances or exemptions, a food
containing pesticide residues is
considered ‘‘adulterated’’ under section
402 of the FFDCA, and hence may not
legally be moved in interstate commerce
[21 U.S.C. 342]. To establish a tolerance
or an exemption under section 408 of
the FFDCA, EPA must make a finding
that the promulgation of the rule would
‘‘protect the public health’’ [21 U.S.C.
346a(b)]. For a pesticide to be sold and
distributed, the pesticide must not only
have appropriate tolerances under the
FFDCA, but also must be registered
under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA,
7 U.S.C. 136 et seq.).

In 1988, Congress amended the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA, 7 U.S.C. 136 et
seq.) and required EPA to review and
reassess the potential hazards arising
from currently registered uses of
pesticides registered prior to November
1, 1984. As part of this process, the
Agency must determine whether a
pesticide is eligible for reregistration or
whether any subsequent actions are
required to fully attain reregistration
status. EPA has chosen to include in the
reregistration process a reassessment of
existing tolerances or exemptions from
the need for a tolerance. Through this

reassessment process, based on more
recent data, EPA can determine whether
a tolerance must be amended, revoked,
or established, or whether an exemption
from the requirement of one or more
tolerances must be amended or is
necessary.

The procedure for establishing,
amending, or revoking tolerances or
exemptions from the requirement of
tolerances is set forth in 40 CFR parts
177 through 180. The Administrator of
EPA, or any person by petition, may
initiate an action proposing to establish,
amend, revoke, or exempt a tolerance
for a pesticide registered for food uses.
Each petition or request for a new
tolerance, an amendment to an existing
tolerance, or a new exemption from the
requirement of a tolerance must be
accompanied by a fee. Current Agency
policy on tolerance actions arising from
the reregistration process is to
administratively process some actions
without requiring payment of a fee; this
waiver of fees applies to revisions or
revocations of established tolerances,
and to proposed exemptions from the
requirement of a tolerance if the
proposed exemption requires the
concurrent revocation of an established
tolerance. Comments submitted in
response to the Agency’s published
proposals are reviewed; the Agency then
publishes its final determination
regarding the specific tolerance actions.

II. Chemical-Specific Information and
Proposed Actions

A. Capsaicin: Exemption from the
Requirement of a Tolerance

1. Regulatory history. Capsaicin (8-
methyl-n-vanillyl-6-non) and related
capsaicinoids are the ingredients that
produce the ‘‘hotness’’in certain species
of peppers in the Genus Capsicum.
When used as a toxicant or repellent,
products may consist simply of ground
hot peppers or as an oleoresin extracted
from the ground hot peppers. In either
case, the amount of the actives must be
verified by High Performance Liquid
Chromatography. Products containing
capsaicin and related capsaicinoids
typically are formulated alone or in
combinations with other active
ingredients, such as garlic, allyl
isothiocyanate (the active ingredient in
oil of mustard), and egg solids.
Formulations include dusts, granulars,
gels, aerosols, and liquids. The U.S.
Department of Agriculture first
registered a product containing these
actives in 1962, as a dog-attack repellent
(Reregistration Eligibility Document for
Capsaicin, Case 4018, U.S.
Environmental Protection Agency, June
1992, Page 3).

Currently, capsaicin is registered for
use as an animal repellent against
attacking dogs, birds, voles, deer,
rabbits, and tree squirrels, and for use as
an insect toxicant and repellent.
Capsaicin products are used indoors in
crack and crevice, on carpets and
upholstered furniture, and outdoors on
fruit and vegetable crops, grains,
ornamental plants and shrubs, flowers,
lawns, gardens and garbage bags.
Because capsaicin is a naturally-
occurring substance which exhibits a
non-toxic mode of action in humans, in
1991, EPA reclassified capsaicin as a
biochemical pesticide.

2. Current proposal. Red peppers have
long been used as a food without any
known adverse health effects to man. In
the absence of known toxicological
concerns from the ingestion of capsaicin
and related capsaicinoids, the Agency
does not believe a tolerance for
capsaicin is needed to protect the public
health. Therefore, EPA proposes to
exempt capsaicin from the requirement
of a tolerance for residues in or on
fruits, vegetables, and grains.

B. Ammonium Salts of Fatty Acids:
Exemptions from the Requirement of a
Tolerance

1. Regulatory history. Pesticidal
products containing mineral salts of
fatty acids were first registered in 1947
(Reregistration Eligibility Document for
Soap Salts, Case 4083, U.S.
Environmental Protection Agency,
September 1992). Currently, the two
active ingredients are potassium salts of
fatty acids, which are registered as
insecticides, acaricides, herbicides, and
algaecides, and ammonium salts of fatty
acids which are registered for use as
rabbit and deer repellent on forage and
grain crops, vegetables, and field crops.
Similar to potassium salts of fatty acids,
structurally, ammonium salts are linked
with naturally occurring fatty acids
comprising of C8-C18 saturated and C18

unsaturated chain lengths. Naturally
occurring fatty acids constitute a
significant part of the normal daily diet,
are of low toxicity when taken orally,
and pose no known health risks. The
residues of these salts of fatty acids from
pesticide use are not likely to exceed
levels of naturally occurring fatty acids
in commonly eaten foods. Both
potassium and ammonium salts of fatty
acids are generally recognized as safe by
the Food and Drug Administration of
the Department of Health and Human
Services. An exemption from the
requirement of a tolerance for all food
uses already exists for potassium salts of
fatty acids (40 CFR 180.1068).

2. Current proposal. On September
10, 1980, the Thompson-Hayward Co.
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made a formal request to the EPA for an
exemption from the requirement of a
tolerance for ammonium salts of fatty
acids. The request was reviewed by the
Agency, which had no objections to the
addition of food uses. The addition of
food uses was accepted in 1982.
However, a formal notice of the
proposed exemption was not published
in the Federal Register. The Agency is
now proposing to establish an
exemption from the requirement of a
tolerance for all food uses under FFDCA
section 408 for ammonium salts of fatty
acids, because a tolerance is not needed
to protect the public health.

III. Public Comment Procedures

EPA invites interested parties to
submit written comments, information,
or data in response to this proposed
rule. Comments must be submitted by
July 1, 1996. Comments must bear a
notation indicating the docket number.
Three copies of the comments should be
submitted to either location listed under
ADDRESSES.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any or
all of that information as ‘‘Confidential
Business Information’’ (CBI). EPA will
not disclose information so marked,
except in accordance with procedures
set forth in 40 CFR part 2. A second
copy of such comments, with the CBI
deleted, must also be submitted for
inclusion in the public record. EPA may
publically disclose without prior notice
information not marked confidential.

Any person who has registered or
submitted an application for registration
of a pesticide, under FIFRA, as
amended, that contains any of the
ingredients listed herein, may request
within 30 days after publication of this
notice in the Federal Register that this
rulemaking proposal be referred to an
Advisory Committee in accordance with
section 408(e) of the FFDCA.

EPA has established a record for this
proposed rule under docket number
[OPP–300422], (including comments
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
except legal holidays. The public record
is located in Room 1132 of the Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov
The official record for this proposed

rule, as well as the public version, as
described above will be kept in paper
form. Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official proposed rule record which will
also include all comments submitted
directly in writing. The official
proposed rule record is the paper record
maintained at the ‘‘ADDRESSES’’ at the
beginning of this document.

IV. Regulatory Assessment
Requirements

To satisfy requirements for analysis
specified by Executive Order 12866, the
Regulatory Flexibility Act, the
Paperwork Reduction Act, and the
Unfunded Mandates Reform Act, EPA
has considered the impacts of this
proposal.

A. Executive Order 12866
Under Executive Order 12866 (58 FR

51735, October 4, 1993), the Agency
must determine whether the regulatory
action is ‘‘significant’’ and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the order defines a
‘‘significant regulatory action’’ as an
action that is likely to result in a rule:
(1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal tribal governments or
communities (also referred to as
‘‘economically significant’’; (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlements, grants, user
fees, or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Pursuant to the terms of this
Executive Order, EPA has determined
that this rule is not a ‘‘significant
regulatory action,’’ because it does not
meet any of the regulatory-significance
criteria listed above.

B. Regulatory Flexibility Act
EPA has reviewed this proposed rule

under the Regulatory Flexibility Act of
1980 [Pub. L. 96–354; 94 Stat. 1164, 5

U.S.C. 601 et seq.], and has determined
that it will not have a significant
economic impact on any small
businesses, governments, or
organizations. The proposed actions are
not expected to significantly impact
entities of any size.

Accordingly, I certify that this
proposed rule does not require a
separate regulatory flexibility analysis
under the Regulatory Flexibility Act.

C. Paperwork Reduction Act

This proposed regulatory action does
not contain any information collection
requirements subject to review by OMB
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3501 et seq.

D. Unfunded Mandates

This proposed rule contains no
Federal mandates under Title II of the
Unfunded Mandates Reform Act of
1995, Pub. L. 104–4, for State, local, or
tribal governments or the private sector,
because it would not impose
enforceable duties on them.

List of Subjects in 40 CFR Part 180
Environmental protection,

Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 12, 1996.

Lois Rossi,

Director, Special Review and Reregistration
Division, Office of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
would continue to read as follows:

Authority: 15 U.S.C. 346a and 371.

2. Section 180.1165 is added to
subpart D to read as follows:

§ 180.1165 Capsaicin; exemption from the
requirement of a tolerance.

Capsaicin is exempted from the
requirement of a tolerance for residues
in or on fruits, vegetables, and grains,
when used in accordance with labelled
rates and with good agricultural
practice.

3. Section 180.1166 is added to
subpart D to read as follows:

§ 180.1166 Ammonium salts of fatty acids;
exemption from the requrement of a
tolerance.

Ammonium oleate and related C8-C18

fatty acids ammonium salts, are
exempted from the requirement of a
tolerance for residues in or on all raw
agricultural commodities when used in
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accordance with good agricultural
practice.

[FR Doc. 96–10804 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 2, 21 and 94

[ET Docket No. 95–183; PP Docket No. 93–
253; DA 96–455]

37.0–38.6 GHz and 38.6–40.0 GHz
Bands and Implementation of Section
309(j) of the Communications Act—
Competitive Bidding

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule; denial of request
for extension of time.

SUMMARY: The Commission denies an
extension of time for filing reply
comments in this proceeding on
licensing and technical rules for fixed
point-to-point microwave operations in
the 37.0–38.6 GHz and 38.6–40.0 GHz
bands. This action is taken because the
filing dates were previously extended
and it is the Commission’s policy that
extensions of time not be routinely
granted. The intended effect of this
action is to expedite the resolution of
the issues raised in this proceeding.
DATES: Reply comments were due on
April 1, 1996.
ADDRESSES: Federal Communications
Commission, 1919 M Street N.W.,
Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Freda Lippert Thyden, Wireless
Telecommunications Bureau, (202) 418–
0627.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
DA 96–455, adopted March 28, 1996
and released March 28, 1996. The
complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington, D.C. 20554,
and may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857–3800, 2100 M Street, N.W.,
Washington, D.C. 20037.

By this action, we deny a third
extension of time in which to file reply
comments in this proceeding. (61 FR
2465, January 26, 1996). Bachow and
Associates, Inc. (‘‘Bachow’’), requested
that the time for filing reply comments
in this proceeding be extended from
April 1, 1996 to April 22, 1996.

By way of background, on January 16,
1996, the Commission’s Office of
Engineering Technology, on its own
motion, extended the initial comment
and reply comment period in the above-
captioned proceeding from January 16,
1996, and January 31, 1996,
respectively, to February 12, 1996, and
February 27, 1996, respectively. On
February 9, 1996, the Private Wireless
Division further extended the deadline
for filing comments and replies to
March 4, 1996, and April 1, 1996,
respectively, at the request of Winstar
Wireless Fiber Corporation, GHz
Equipment Company, Inc., and the
Fixed Point-to-Point Communications
Section, Network Equipment Division of
the Telecommunications Industry
Association (61 FR 6809, February 22,
1996).

Bachow contends that the volume of
comments, the number and complexity
of the issues involved and the initial
delay in availability of filed comments
necessitate an extension of three weeks
for the filing of replies. We disagree.
The facts of this case do not warrant
what, in essence, would be a third
extension of the filing period. It is the
policy of the Commission that
extensions of time not be routinely
granted. Upon granting the last
extension, the public was fully apprised
of our increasing concern over the delay
in this proceeding. In requesting
additional time, Bachow has failed to
cite any convincing reason for again
postponing the deadline for filing reply
comments.

Ordering Clauses

Accordingly, it is hereby ordered that
the Motion for Extension of Time to File
Reply Comments filed by Bachow and
Associates, Inc., on March 25, 1996 is
denied.

This action is taken pursuant to the
authority provided in Section 1.46 of
the Commission’s Rules.

Federal Communications Commission.
Robert H. McNamara,
Chief, Private Wireless Division, Wireless
Telecommunications Bureau.
[FR Doc. 96–10165 Filed 4–30–96; 8:45 am]
BILLING CODE 6712–01–P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Parts 1100 Through 1149

[STB Ex Parte No. 527]

Expedited Procedures for Processing
Rail Rate Reasonableness, Exemption
and Revocation Proceedings

AGENCY: Surface Transportation Board.
ACTION: Advance notice of proposed
rulemaking; extension of comment due
date.

SUMMARY: The original comment due
date in this proceeding of May 6, 1996,
is extended to May 20, 1996, at the
request of the Association of American
Railroads (AAR), Edison Electric
Institute (EEI), National Grain & Feed
Association (NG&FA), National
Industrial Transportation League
(NITL), The Society of the Plastics
Industry, Inc. (SPI), and Western Coal
Traffic League (WCTL).
DATES: Comments are due on May 20,
1996.
ADDRESSES: Send comments (an original
and 10 copies) referring to STB Ex Parte
No. 527 to: Surface Transportation
Board, Office of the Secretary, Case
Control Branch, 1201 Constitution Ave.,
N.W., Washington, DC 20423–0001.
Parties are encouraged to submit all
pleadings and attachments on a 3.5-inch
diskette in WordPerfect 5.1 format.
FOR FURTHER INFORMATION CONTACT:
Thomas J. Stilling, (202) 927–7312.
(TDD for the hearing impaired: (202)
927–5721.)
SUPPLEMENTARY INFORMATION: On March
22, 1996, an Advance Notice of
Proposed Rulemaking (ANPR) was
served and published in the Federal
Register, at 61 FR 11799, soliciting
comments on how existing regulations
could be modified to expedite the
handling of rail rate reasonableness and
exemption/revocation proceedings. On
April 19, 1996, AAR, EEI, NG&FA,
NITL, SPI, and WCTL jointly requested
an extension of the comment due date
until May 20, 1996, so that they can
better respond to the ANPR. Because the
parties requesting the extension
represent a significant segment of
railroad and shipper interests that are
seeking ‘‘to identify and develop
consensus positions on the major
issues,’’ the due date for comments is
extended to May 20, 1996. Given our
tight statutory deadline, we do not
anticipate further extensions.

Decided: April 26, 1996.
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By the Board, Linda J. Morgan, Chairman.
Vernon A. Williams,
Secretary.
[FR Doc. 96–10763 Filed 4–30–96; 8:45 am]
BILLING CODE 4915–00–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 1018–AD07

Endangered and Threatened Wildlife
and Plants; Proposed Establishment of
a Nonessential Experimental
Population of the Mexican Gray Wolf in
Arizona and New Mexico

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes to
reintroduce the endangered Mexican
gray wolf (Canis lupus baileyi) into two
designated recovery areas within the
subspecies’ probable historic range. The
Blue Range Wolf Recovery Area consists
of the entire Apache and Gila National
Forests in east-central Arizona and
west-central New Mexico. The White
Sands Wolf Recovery Area consists of
all land within the boundary of the
White Sands Missile Range in south-
central New Mexico together with
designated land immediately to the
west. The wolves reintroduced into
these areas are classified as one
nonessential experimental population
under section 10(j) of the Endangered
Species Act (Act) of 1973, as amended.
The proposed rule sets forth
management directions and provides for
limited allowable legal take of wolves
within a defined Mexican Wolf
Experimental Population Area.
DATES: Comments from all interested
parties must be received by July 1, 1996.
ADDRESSES: Send comments and
materials concerning this proposal to
the Mexican Wolf Recovery Program,
U.S. Fish and Wildlife Service, P.O. Box
1306, Albuquerque, New Mexico
87103–1306. Comments and materials
received will be available for public
inspection, by appointment, during
normal business hours at the above
address. Copies of the draft
Environmental Impact Statement or its
summary can be obtained at this
address.
FOR FURTHER INFORMATION CONTACT: Mr.
David R. Parsons (see ADDRESSES
section) at telephone 505/248–6920; or
facsimile 505/248–6922.

SUPPLEMENTARY INFORMATION:

Background
Legislative: The Endangered Species

Act Amendments of 1982, Pub. L. 97–
304, made significant changes to the
Act, including the creation of section
10(j), which provides for the designation
of specific populations of listed species
as ‘‘experimental populations.’’ Under
previous authorities of the Act, the
Service was permitted to reestablish
(reintroduce) populations of a listed
species into unoccupied portions of its
historic range for conservation and
recovery purposes. However, local
opposition to reintroduction efforts,
stemming from concerns by some about
potential restrictions, and prohibitions
on Federal and private activities
contained in sections 7 and 9 of the Act,
reduced the effectiveness of
reintroduction as a management tool.

Under section 10(j), a population of a
listed species reestablished outside its
current range but within its probable
historic range may be designated as
‘‘experimental,’’ at the discretion of the
Secretary of Interior (Secretary), if
reintroduction of the experimental
population furthers the conservation of
the listed species. An experimental
population must be separate
geographically from nonexperimental
populations of the same species.
Designation of a population as
experimental increases the Service’s
management flexibility.

Additional management flexibility
exists if the Secretary finds the
experimental population to be
‘‘nonessential’’ to the continued
existence of the species. For purposes of
section 7 (except section 7(a)(1), which
requires Federal agencies to use their
authorities to conserve listed species),
nonessential experimental populations
located outside national wildlife refuge
or national park lands are treated as if
they are proposed for listing. This
means that Federal agencies are under
an obligation to confer (as if the species
were only proposed for listing) as
opposed to consult (required for a listed
species) on any actions authorized,
funded, or carried out by them that are
likely to jeopardize the continued
existence of the species. Nonessential
experimental populations located on
national wildlife refuge or national park
lands are treated as threatened, and
formal consultation may be required.
Activities undertaken on private lands
are not affected by section 7 of the Act
unless they are authorized, funded, or
carried out by a Federal agency.

Individual animals used in
establishing an experimental population
can be removed from a source

population if their removal is not likely
to jeopardize the continued existence of
the species (see Findings Regarding
Reintroduction, below), and a permit
has been issued in accordance with 50
CFR Part 17.22.

The Mexican wolf was listed as an
endangered subspecies on April 28,
1976 (41 FR 17742). The gray wolf
species in North America south of
Canada was listed as endangered
(except in Minnesota where it was listed
as threatened) without reference to
subspecies on March 9, 1978 (43 FR
9607). The Mexican Wolf Recovery Plan
was adopted by the Directors of the
Service and the Mexican Direccion
General de la Fauna Silvestre in 1982.
The plan guides recovery efforts for the
subspecies, laying out a series of
recommended actions. The recovery
plan is currently being revised, and the
revised document will more precisely
define the points at which downlisting
and delisting will occur.

Biological: This proposed
experimental population rule addresses
the Mexican wolf (Canis lupus baileyi),
an endangered subspecies of gray wolf
that was extirpated from the
southwestern United States by 1970.
The gray wolf (C. lupus) is native to
most of North America north of Mexico
City. An exception is in the
southeastern United States, which was
occupied by the red wolf (C. rufus). The
gray wolf occupied areas that supported
populations of hooved mammals
(ungulates), its major food source.

The Mexican wolf historically
occurred over much of New Mexico,
Arizona, Texas, and northern Mexico,
mostly in or near forested, mountainous
terrain. Numbering in the thousands
before European settlement, the
Mexican wolf declined rapidly when its
reputation as a livestock killer led to
concerted eradication efforts. Other
factors contributing to its decline were
commercial and recreational hunting
and trapping of wolves; killing of
wolves by game managers on the theory
that more game animals would be
available for hunters; habitat alteration;
and human safety concerns (although no
documentation exists of Mexican wolf
attacks on humans).

The subspecies is now considered
extirpated from its historic range in the
southwestern United States because no
wild wolf has been confirmed since
1970. Occasional sightings of ‘‘wolves’’
continue to be reported from United
States locations, but none have been
confirmed through clear evidence.
Recent field research has revealed no
confirmed reports of wolves remaining
in Mexico. Investigations are
continuing.
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When Mexican wolves were
eradicated, their natural history was
poorly understood. Appendix A to the
draft Environmental Impact Statement
provides life history and biological
descriptions of Mexican wolves to the
extent they are known or can be inferred
from historical evidence, observations of
captive Mexican wolves, and studies of
gray wolves in other geographic regions.
(The draft Environmental Impact
Statement should be referred to for
background and supporting information
and literature references on all aspects
of this proposed rule; see ADDRESSES
section.)

Recovery efforts: The Mexican Wolf
Recovery Plan’s objective is to conserve
and ensure survival of the subspecies by
maintaining a captive breeding program
and reestablishing a viable, self-
sustaining population of at least 100
Mexican wolves in a 5,000 square mile
area within the subspecies’ historic
range. (The recovery plan is currently
under revision.)

A captive breeding program was
established in the 1970’s with two wild
male Mexican wolves caught from 1977
to 1980 (from Durango and Chihuahua,
Mexico) and one wild pregnant female
wolf caught in 1978 (from Durango,
Mexico). Two additional captive
populations were determined in July
1995 to be pure Mexican wolves; each
has two founders. The captive
population has increased to 139 as of
March 1996; 114 are held at 23 facilities
in the United States and 25 at five
facilities in Mexico. This population has
been managed since 1990 for maximum
reproduction to support the proposed
reintroduction effort. The goal is to have
at least 100 animals in the United States
facilities prior to any releases into the
wild.

On April 20, 1992, the Service issued
a ‘‘Notice of Intent to Prepare an
Environmental Impact Statement on the
Experimental Reintroduction of
Mexican Wolves (Canis lupus baileyi)
into Suitable Habitat within the Historic
Range of the Subspecies’’ (57 FR 14427).
This notice also announced the time
and place of public scoping meetings.
The draft Environmental Impact
Statement was released for public
review and comment on June 27, 1995
(60 FR 33224). The location and times
of 14 public meetings were also
announced in this notice. In September
of 1995, the Service announced that
three public hearings would be held in
October 1995 (60 FR 49628). All
announced meetings and hearings were
held. The public comment period closed
on October 31, 1995. Approximately
18,000 people have commented or
expressed an opinion on the draft

Environmental Impact Statement.
Following an analysis of the public
comments, a final Environmental
Impact Statement will be issued around
July 1996.

The proposed Mexican wolf recovery
actions and this proposed rule were
developed by the Service after
consultation with representatives of
Federal, State, and other agencies, with
potentially affected private parties, and
with wolf experts nationally. Public
comments received at and after scoping
meetings for the draft Environmental
Impact Statement were considered. (See
draft Environmental Impact Statement,
Chapter 1 section on Scoping and
Chapter 5-Consultation and
Coordination.)

Mexican wolf recovery areas: The
Service has determined that the
proposed reintroductions in the White
Sands Wolf Recovery Area and the Blue
Range Wolf Recovery Area have the
greatest potential for successfully
achieving the current recovery objective
for Mexican wolves. (See paragraph
(j)(6) of the proposed rule and Figures
1 and 2 for precise boundaries of these
areas. Chapters 2 and 3 of the draft
Environmental Impact Statement
describe the selection of these two areas
and provide detailed descriptions of
them.)

The two wolf recovery areas are
within the Mexican wolf’s probable
historic range. Both contain vast,
relatively remote, and isolated expanses
of federally-managed land. Suitable wolf
habitat containing relatively abundant
prey such as deer and elk is available.
As the Mexican wolf is considered
extinct in the wild in the United States,
both areas are wholly separate
geographically from any known,
naturally-occurring nonexperimental
populations of wild wolves. A larger
Mexican Wolf Experimental Population
Area, which also is wholly separate
geographically from any known,
naturally-occurring nonexperimental
populations of wild wolves, is defined
in the rule, paragraph (j)(6), (see Figure
3). Mexican wolf recovery is not
proposed throughout this larger area. Its
purpose is to establish that any wild
wolf found in this larger area is a
member of the nonessential
experimental population, and therefore
subject to the provisions of this rule,
and not an ‘‘endangered’’ status wolf
with full protection of the Act.

Reintroduction procedures: Male and
female pairs from the captive
population will be selected for release
based on genetics, reproductive
performance, behavioral compatibility,
response to the adaptation process, and
other factors. Selected pairs will be

moved to the Service’s captive wolf
management facility on the Sevilleta
National Wildlife Refuge in central New
Mexico where measures will be taken to
improve their adaptation to life in the
wild.

Wolves will be reintroduced by a
‘‘soft release’’ approach designed to
reduce the likelihood of quick dispersal
away from the release areas. This
involves holding the animals in pens on
site for up to several months in order to
acclimate them and to increase their
affinity for the area. (The soft release
approach is described in more detail in
Chapter 2 of the draft Environmental
Impact Statement.) The releases will
begin in 1996 or as soon thereafter as
feasible.

Approximately five family groups of
captive raised Mexican wolves will be
released over a period of 3 years into the
White Sands Wolf Recovery Area, with
the goal of reaching a long-term
sustainable subpopulation of 20 wolves
by 1998. In the Blue Range Wolf
Recovery Area, approximately 14 family
groups will be released over a period of
5 years, with the goal of reaching a long-
term sustainable subpopulation of 100
wild wolves by 2004. The proposed
action is flexible, using either the White
Sands Wolf Recovery Area or the Blue
Range Wolf Recovery Area, or both, and
in the order of their use.

Management of the reintroduced
population: The proposed nonessential
experimental designation enables the
Service to develop measures for
management of the population that are
less restrictive than the mandatory
prohibitions that protect species with
‘‘endangered’’ status. This includes
limited allowance of both governmental
and private take of individual wolves
under narrowly defined circumstances.
Management flexibility is needed to
make reintroduction compatible with
current and planned human activities,
such as livestock grazing and hunting,
in the reintroduction area. It is also
critical to obtaining needed State, tribal,
local, and private cooperation. Thus,
this flexibility will improve the
likelihood of success.

Reintroduction will occur under
management plans that allow dispersal
by the new wolf subpopulations beyond
the primary recovery zones where they
will be released, into the secondary
recovery zones of the two designated
wolf recovery areas (see Figures 1 and
2). The Service and cooperating
agencies will not allow the wolves to
establish territories outside these wolf
recovery area boundaries without
landowner consent on private or tribal
lands within the Mexican Wolf
Experimental Population Area.
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No measures are expected to be
needed to isolate the experimental
population from naturally occurring
populations because no Mexican wolves
are now known to occur in the wild.
However, the Service will attempt to
take every reasonable step to ensure that
no naturally occurring wild population
(see definition in Rule Glossary) that
might exist within the recovery areas
(which is considered highly unlikely)
are affected by the reintroduction of
captive-raised, nonessential
experimental wolves. Surveys for wolf
sign in these areas will be conducted
prior to any reintroduction. If a
naturally occurring wild population is
found within one or both of the
designated wolf recovery areas, the
proposed reintroduction there would
not go forward with such wild wolves
present. Further, if a naturally occurring
wild population is found within one or
both of the designated wolf recovery
areas within 90 days after members of
the experimental population are
initially released (which also is
considered highly unlikely), all wolves
in the reintroduced sub-population in
such recovery area(s) would be removed
and the reintroduction would not
continue there. Such a wild population
would have full endangered status
under the Act.

Identification and monitoring: Prior to
placement in release pens, the adult
wolves will receive permanent
identification marks and radio collars.
Pups will receive surgically implanted
transmitters prior to release and the
pups will be recaptured and fitted with
radio collars when they are large
enough. Wild-born pups of the
reintroduced population that are
captured will be given a permanent
identification mark and radio collar.

The Service and cooperating agencies
will measure the success or failure of
the reintroductions, and the effects of
such success or failure on the
conservation and recovery of Mexican
wolves, by continuously monitoring,
researching, and evaluating the status of
released wolves in the wild. The
agencies will prepare periodic progress
reports, annual reports, and full
evaluations after 3 and 5 years that will
recommend continuation or termination
of the reintroduction effort. The reports
will also evaluate whether, and how, to
use the second wolf recovery area, that
is, the one not used initially.

Findings regarding reintroduction:
The Service finds that the reintroduced
experimental population is reasonably
likely to become established and survive
in the wild within the Mexican wolf’s
probable historic range. Under the
proposed rule and based on available

data, the Service projects that the Blue
Range Wolf Recovery Area
subpopulation will achieve the 1982
Mexican Wolf Recovery Plan goal of 100
wolves occupying 5,000 square miles by
2004.

The White Sands Wolf Recovery Area
will support an estimated 20 wolves
occupying 1,000 square miles by 1998.
This likely would not be an
independently viable subpopulation.
Nevertheless, a subpopulation in this
size range could be maintained through
supplemental releases (or, speculatively,
by natural immigration of wolves from
another nearby population if one
existed, e.g., from a reintroduced
subpopulation in the Blue Range Wolf
Recovery Area). Even if the White Sands
Wolf Recovery Area subpopulation is
not viable, per se, the Service finds that,
through monitoring and research, such
a reintroduction would provide vital
information about the ecology and
behavior of wild Mexican wolves and
about the ability of captive-raised gray
wolves to survive in the wild. A
reintroduction there would provide a
valuable assessment of the soft release
approach to reintroducing captive-
raised wolves. Further, wolves
successfully reintroduced into the
White Sands Wolf Recovery Area could
be used as release stock for future
reintroductions elsewhere, which would
increase the likelihood of success
compared to using captive-raised
wolves as release stock.

Some members of the experimental
population are expected to die during
the reintroduction efforts after removal
from the captive population. The
Service finds that even if the entire
experimental population died, this
would not appreciably reduce the
prospects for future survival of the
subspecies in the wild. That is, future
reintroductions still would be feasible
even if the reintroductions proposed
here failed. The individual Mexican
wolves selected for release will be as
genetically redundant with other
members of the captive population as
possible, thus minimizing any adverse
effects on the genetic integrity of the
remaining captive population. The
Service has detailed lineage information
on each captive Mexican wolf. The
captive population is managed for the
Service under the American Zoo and
Aquarium Association’s Species
Survival Plan program. The Association
maintains a Studbook and provides an
expert advisor for small population
management.

Management of the demographic and
genetic makeup of the population is
guided by the SPARKS computer
program. Kinship values, which range

from zero to one, are a measure of the
relatedness of an individual to the rest
of the population. Wolves with higher
kinship values are genetically well-
represented in the population. Only
those individuals whose kinship values
are above the mean for the captive
population as a whole will be used for
release. In addition, the PEDPAC
computer program will be used to
identify suitable release candidates by
examining the influence of removing an
individual animal on the survival of the
founders’ genes. This management
approach will adequately protect the
genetic integrity of the captive
population and thus the continued
existence of the subspecies. The United
States captive population of Mexican
wolves has approximately doubled in
the last 3 years demonstrating the
captive population’s reproductive
potential to replace reintroduced wolves
that die. In view of all these safeguards
the Service finds that the reintroduced
population would not be ‘‘essential’’
under 50 CFR 17.81(c)(2).

The Service finds that release of the
experimental population will further the
conservation of the subspecies and of
the gray wolf species as a whole.
Currently, no viable populations of the
Mexican wolf subspecies are known to
exist in the wild. No wild populations
of the gray wolf species are known to
exist in the United States south of
Montana, Minnesota, Wisconsin, and
Michigan. (The Service is in the process
of reintroducing wild gray wolves from
Canada into central Idaho and
Yellowstone National Park in
Wyoming.) The Mexican wolf is the
most southerly and the most genetically
distinct of all North American gray wolf
subspecies. The Mexican wolf is also
considered the rarest of the surviving
(nonextinct) subspecies and has been
accorded the highest recovery priority
by international wolf experts.

Releasing captive-raised Mexican
wolves furthers the objective of the
Mexican Wolf Recovery Plan. The Plan,
if fully implemented, will result in the
reestablishment of a wild population of
at least 100 Mexican wolves. Also,
release of wolves into the wild will
reduce the potential negative effects of
keeping them in captivity in perpetuity.
If a reintroduction into the wild from
the captive population does not occur
within a reasonable period of time,
genetic, physical, or behavioral changes
resulting from prolonged captivity could
render the captive animals unsuited for
reintroduction and devastate their
prospects for recovery.

Designation of the released wolves as
nonessential experimental is considered
necessary to obtain needed State, tribal,
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local, and private cooperation. This
designation also allows for management
flexibility to mitigate negative impacts
of Mexican wolf recovery, such as
livestock depredation. Without such
flexibility intentional illegal killing of
wolves would likely harm the prospects
for successful recovery.

Potential for conflict with Federal and
other activities: As indicated,
considerable management flexibility has
been incorporated into the proposed
experimental population rule to reduce
potential conflicts between wolves and
the activities of governmental agencies,
livestock operators, hunters, and others.
No major conflicts with current
management of Federal, State, private,
or tribal lands are anticipated. Mexican
wolves are expected to be able to
tolerate most of the current land uses in
the designated wolf recovery areas.
However, temporary restrictions on
human activities may be imposed
around release sites, active dens, and
rendezvous sites. Limited backcountry
National Forest road closures may be
necessary if illegal killings of wolves
occur; this would not affect the White
Sands Wolf Recovery Area. Also, the
USDA’s Animal Damage Control
Division will discontinue use of M–44’s
and choking-type snares in ‘‘occupied
Mexican wolf range’’ (see definition in
proposed Section 17.84(j)(10)). Other
predator control activities may be
restricted or modified pursuant to a
cooperative management agreement or a
conference between the United States
Department of Agriculture’s Animal
Damage Control Division and the
Service.

The Service and other authorized
agencies may harass, take, remove, or
translocate Mexican wolves under
certain circumstances described in
detail in the proposed rule. Private
citizens also are given broad authority to
harass Mexican wolves (for purposes of
scaring them away from livestock) and
they may take (including to kill or
injure) them under narrow
circumstances, that is, in cases of
defense of human life or when wolves
are in the act of attacking their livestock
(if certain conditions are met). In
addition, ranchers can seek
compensation from a privately-funded
depredation compensation fund if
depredation on their livestock occurs.

The Service does not intend to change
the proposed ‘‘nonessential
experimental’’ designation to ‘‘essential
experimental,’’ ‘‘threatened’’, or
‘‘endangered’’ and the Service does not
intend to designate critical habitat for
the Mexican wolf. Critical habitat can
not be designated under the
nonessential experimental

classification, 16 U.S.C. 1539(j)(2)(C)(ii).
The Service foresees no likely situation
which would result in such changes in
the future. Nevertheless, to ensure that
such changes do not occur, the
following condition exists in the
proposed rule, paragraph (j)(9)—if legal
actions or lawsuits compel a change in
the population’s legal status to essential
experimental, threatened, or
endangered, or compel the designation
of critical habitat for wolves within the
experimental population area, then all
reintroduced Mexican wolves will be
removed from the wild and the
experimental population rule will be
revoked.

Public Comments Solicited
The Service solicits comments or

suggestions on the proposed
experimental population rule from the
public, States, tribes, other concerned
governmental agencies, the scientific
community, industry, potentially
affected landowners, or any other
interested party. Comments must be
received within 60 days of publication
of this proposed rule in the Federal
Register.

The Service will hold public hearings
to obtain additional verbal and written
information. The location, dates, and
times of these hearings will be
announced in a forthcoming issue of the
Federal Register, in newspapers, and in
a mailing to those persons on the
Mexican Wolf Recovery Program
mailing list.

Any final decision on this proposal
will take into consideration the
comments and any additional
information received by the Service.
These may lead to a final rule that
differs from this proposal.

National Environmental Policy Act
A draft Environmental Impact

Statement on the Service’s proposal to
reintroduce the Mexican wolf in the
southwestern United States has been
prepared and is available to the public
(see ADDRESSES section). The draft
Environmental Impact Statement should
be referred to for analysis of the
Proposed Action and alternatives to it;
also, the draft Environmental Impact
Statement contains detailed references
for the background information
provided here.

Required Determinations
This proposed rule has been reviewed

by the Office of Management and
Budget under Executive Order 12866.
The rule will not have significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601,

et seq.). The final rule will not
significantly change costs to industry or
governments. Furthermore, the rule
produces no adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This proposed rule has been reviewed
under Executive Order 12630, the
Attorney General Guidelines,
Department Guidelines, and the
Attorney General Supplemental
Guidelines to determine the takings
implications of the proposed rule, if it
were promulgated as currently drafted.
One issue of concern is the depredation
of livestock by reintroduced wolves.
However, such depredation by a wild
animal would not be a ‘‘taking’’ under
the 5th Amendment. One of the reasons
for the experimental nonessential
designation is to allow the agency and
private entities flexibility in managing
the wolves, including the elimination of
a wolf when there is a confirmed kill of
livestock.

This proposed rule has been reviewed
under Executive Order 12612 to
determine Federalism considerations in
policy formulation and implementation.
Evidently, one or more counties in the
vicinity of the wolf reintroduction area
have enacted ordinances specifically
prohibiting the introduction of the wolf
(among other species) within county
boundaries. However, the United States
Congress has given the Secretary of the
Interior explicit statutory authority, in
section 10(j) of the Act, to promulgate
this rule, and under the Supremacy
Clause of the United States Constitution,
this has the effect of preempting State
regulation of wildlife to the extent in
conflict with this proposed rule.
Nevertheless, the Service has
endeavored to cooperate with State
wildlife agencies and county and tribal
governments in the preparation of this
proposed rule.

Author
The primary author of this document

is Mr. David R. Parsons (see ADDRESSES
section) at telephone 505/248–6920; or
facsimile 505/248–6922.

List of Subjects in 50 CFR Part 17
Endangered and threatened species,

Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulation Promulgation
Accordingly, the Service hereby

proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:
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PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361–1407; 16 U.S.C.
1531–1544; 16 U.S.C. 4201–4245; Pub. L. 99–
625, 100 Stat. 3500, unless otherwise noted.

2. In § 17.11(h), the table entry for
‘‘Wolf, gray’’ under MAMMALS is
revised to read as follows:

§ 17.11 Endangered and threatened
wildlife.

* * * * *
(h) * * *

Species
Historic range

Vertebrate popu-
lation where endan-
gered or threatened

Status When listed Critical
habitat

Special
rulesCommon name Scientific name

* * * * * * *
Mammals

* * * * * * *
Wolf, gray ................. Canis lupus ............. Holarctic .................. U.S.A. (48

conterminous
States. except MN
and where listed
as an experi-
mental popu-
lation)..

E 1. 6. 13. 35,
561,
562,lll.

17.95(a) NA

Do ............................. ......do ...................... ......do ...................... U.S.A. (MN) ............. T 35 ................. 17.95(a) 17.40(d)
Do ............................. ......do ...................... ......do ...................... U.S.A. (WY and por-

tions of ID and
MT—see 17.84(i))..

XN 561, 562 ...... NA
17.84(i)

Do ............................. ......do ...................... ......do ...................... U.S.A. (specific por-
tions of AZ NM.
and TX—see
17.84(j))..

XN NA ................ 17.84(j).

* * * * * * *

3. Section 17.84 is amended by
adding paragraph (j) to read as follows:

§ 17.84 Special rules—vertebrates.

* * * * *
(j) Mexican gray wolf (Canis lupus

baileyi).
(1) The Mexican gray wolf (Mexican

wolf) subpopulations reestablished in
the Blue Range Wolf Recovery Area and
in the White Sands Wolf Recovery Area
within the Mexican Wolf Experimental
Population Area, identified in paragraph
(j)(6) of this section, are one
nonessential experimental population.
This nonessential experimental
population will be managed in
accordance with these provisions.

(2) The Fish and Wildlife Service
(Service) finds that reintroduction of an
experimental population of Mexican
wolves into the subspecies’ probable
historic range will further the
conservation of the Mexican wolf
subspecies and of the gray wolf species.
The Service also finds that the
experimental population is not
‘‘essential,’’ under 50 CFR 17.81(c)(2).

(3) You must not take any wolf in the
wild within the Mexican Wolf
Experimental Population Area except as
provided in this rule. The Service may
refer take of a wolf contrary to this rule
to the appropriate authorities for
prosecution.

(i) Throughout the entire Mexican
Wolf Experimental Population Area,
you will not be in violation of the
Endangered Species Act (Act) for
unavoidable and unintentional take
(including killing or injuring) of a wolf,
when such take is non-negligent and
incidental to a legal activity, such as
hunting, trapping, driving, or
recreational activities, and you report
the take promptly (within 24 hours) to
the Service’s Mexican Wolf Recovery
Coordinator or to a Service appointed
agency representative.

(ii) Also throughout the entire
Mexican Wolf Experimental Population
Area, excluding areas within the
national park system and national
wildlife refuge system, no Federal
agency or their contractors will be in
violation of the Act for take of a wolf
resulting from any authorized agency
action. This provision does not exempt
agencies and their contractors from
complying with section 7(a)(4) of the
Act which requires a conference with
the Service if they propose an action
that is likely to jeopardize the continued
existence of the Mexican wolf.

(iii) No land use restrictions will be
imposed on private or tribal reservation
lands for Mexican wolf recovery
without the concurrence of the private
owner or tribal government. On public
lands, public and tribal agencies may
temporarily restrict human access and

disturbance-causing land use activities,
such as timber harvesting and mining,
within a 1-mile radius around release
pens when wolves are in them, around
active dens between March 1 and June
30, and around active wolf rendezvous
sites between June 1 and September 30,
as necessary. If documented illegal
killing of a wolf occurs the United
States Forest Service may, in
consultation with the Service, close
back-country roads on National Forest
lands (except thoroughfares) for as long
as necessary to protect the wolves.

(iv) In areas within the national park
system and national wildlife refuge
system, Federal agencies must treat
Mexican wolves as a threatened species
for purposes of complying with section
7 of the Act.

(v) On public lands leased for grazing
anywhere within the Mexican Wolf
Experimental Population Area,
including within the designated wolf
recovery areas, when and where
livestock are legally present, livestock
owners or their agents:

(A) May harass wolves, for purposes
of scaring them away, in the general
vicinity (within 500 yards) of livestock
(i.e., cattle, sheep, horses, mules, and
burros or as defined in State and tribal
wolf management plans as approved by
us) in an opportunistic, noninjurious
manner (no temporary or permanent
physical damage may result) at any
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time; provided that wolves cannot be
purposely attracted, tracked, waited for,
or searched out and then harassed; and
provided that such harassment is
reported to the Service’s Mexican Wolf
Recovery Coordinator or to a Service
appointed agency representative within
7 days; and,

(B) May receive a written permit
under the Act from the Service or an
agency designated by the Service, valid
for up to 45 days, to take (including kill
or injure) a specific number of wolves
actually engaged in the act of killing,
wounding, or biting livestock; provided
that, prior to the issuance of such a
permit, six or more breeding Mexican
wolf pairs occur in the Blue Range Wolf
Recovery Area, or three or more
breeding Mexican wolf pairs occur in
the White Sands Wolf Recovery Area;
and provided that an authorized agent
of the Service, the United States
Department of Agriculture’s (USDA)
Animal Damage Control Division, or the
State has documented previous
livestock loss or injury caused by
wolves and agency efforts to resolve the
problem are completed. Livestock
owners or their agents must report take
of wolves under such a permit to the
Service’s Mexican Wolf Recovery
Coordinator or to a Service appointed
agency representative within 24 hours.
There must be evidence of freshly
wounded or killed livestock by wolves.

(vi) On private or tribal land
anywhere within the Mexican Wolf
Experimental Population Area, property
owners, livestock owners, tenants, or
their designated agents:

(A) may harass wolves in the
immediate vicinity (within 500 yards) of
people, buildings, facilities, pets,
livestock, or other domestic animals in
an opportunistic, noninjurious manner
(no temporary or permanent physical
damage may result) at any time;
provided that wolves cannot be
purposely attracted, tracked, or searched
out and then harassed; and provided
that such harassment is reported to the
Service’s Mexican Wolf Recovery
Coordinator or to a Service appointed
agency representative within 7 days;
and,

(B) may take (including kill or injure)
any wolf actually engaged in the act of
killing, wounding, or biting livestock;
provided that livestock freshly (less
than 24 hours) wounded (torn flesh and
bleeding) or killed by wolves is present;
and further provided that the take is
reported to the Service’s Mexican Wolf
Recovery Coordinator or a Service
appointed agency representative within
24 hours.

(vii) Authorized Service, USDA
Animal Damage Control Division, tribe,

and State employees may capture and/
or translocate any Mexican wolf in the
nonessential experimental population
consistent with the Service’s approved
management plan or special
management measure. Such plan or
measure may include capture and/or
translocation of wolves that prey on
livestock, attack pets or domestic
animals other than livestock on private
land, impact game populations in ways
which may inhibit further wolf
recovery, prey on members of the desert
bighorn sheep herd found on the White
Sands Missile Range and San Andres
National Wildlife Refuge, so long as the
State of New Mexico lists it as a species
to be protected, are considered problem
wolves, are a nuisance, or are
conflicting with a major land use, or are
necessary for research. Authorized
Federal, State, or tribal personnel may
also carry out wolf capture and/or
translocation for other purposes the
Service has authorized, such as genetic
management, and may use lethal
methods of take when reasonable
attempts to capture wolves alive fail and
the Service determines that removal of
a particular wolf or wolves from the
wild is necessary. Authorized Federal,
State, or tribal personnel may carry out
any management measure that is a part
of a Service approved management plan.
Also, the USDA Animal Damage Control
Division will discontinue use of M–44’s
and choking-type snares in ‘‘occupied
Mexican wolf range’’ (see definition in
proposed section 17.84(j)(10)). The
Service may restrict or modify other
predator control activities pursuant to a
cooperative management agreement or a
conference between us and the USDA’s
Animal Damage Control Division.

(viii) You may harass or take a
Mexican wolf in self defense or defense
of others, provided that you promptly
report the harassment or take to the
Service’s Mexican Wolf Recovery
Coordinator or to a Service appointed
agency representative. If the Service or
an agency authorized through a
cooperative management plan
determine that a wolf presents a threat
to human life or safety, the Service or
the authorized agency may place it in
captivity or euthanize it.

(ix) Intentional taking of any wolf in
the Mexican Wolf Experimental
Population Area, except as described
above, is prohibited. The Service
encourages individuals authorized to
take wolves to use nonlethal means.
You must immediately (within 24
hours) deliver all wolves (live or dead),
pelts, or parts taken to the Service’s
Mexican Wolf Recovery Coordinator or
to a Service appointed agency
representative.

(4) You may not possess, sell, deliver,
carry, transport, ship, import, or export
by any means whatsoever, any wolf or
wolf part from the experimental
population taken or possessed in
violation of these regulations or in
violation of applicable State or tribal
fish and wildlife laws or regulations or
the Act.

(5) You may not attempt to commit,
solicit another to commit, or cause to be
committed, any offense defined in this
section.

(6) The two designated recovery areas
for Mexican wolves classified as
nonessential experimental that lie
within the subspecies’ probable historic
range are:

(i) The White Sands Wolf Recovery
Area in south-central New Mexico,
including all of the White Sands Missile
Range, the White Sands National
Monument, and the San Andres
National Wildlife Refuge, and the area
adjacent and to the west of the Missile
Range bounded on the south by the
southerly boundary of the USDA
Jornada Experimental Range and the
northern boundary of the New Mexico
State University Animal Science Ranch;
on the west by the New Mexico
Principal Meridian; on the north by the
Pedro Armendaris Grant boundary and
the Sierra-Socorro County line; and on
the east by the western boundary of the
Missile Range (Figure 1). Actual releases
of captive-raised wolves will take place,
generally as described in our draft
Environmental Impact Statement on
Mexican wolf reintroduction, within the
White Sands Wolf Recovery Area
primary recovery zone. This is the area
within the White Sands Missile Range
bounded on the north by the road from
the former Cain Ranch Headquarters to
Range Road 16, Range Road 16 to its
intersection with Range Road 13, Range
Road 13 to its intersection with Range
Road 7; on the east by Range Road 7; on
the south by Highway 70; and on the
west by the Missile Range boundary.
The Service will allow the wolf
subpopulation to expand into the White
Sands Wolf Recovery Area secondary
recovery zone, which is the remainder
of the White Sands Wolf Recovery Area
not in the primary recovery zone.

(ii) The Blue Range Wolf Recovery
Area, including all of the Apache
National Forest and all of the Gila
National Forest in east-central Arizona
and west-central New Mexico (Figure 2).
Actual releases of captive-raised
Mexican wolves will take place,
generally as described in our draft
Environmental Impact Statement on
Mexican wolf reintroduction, within the
Blue Range Wolf Recovery Area primary
recovery zone. This is the area within
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the Apache National Forest bounded on
the north by the Apache-Greenlee
County line; on the east by the Arizona-
New Mexico State line; on the south by
the San Francisco River (eastern half)
and the southern boundary of the
Apache National Forest (western half);
and on the west by the Greenlee-Graham
County line (San Carlos Apache
Reservation boundary). The Service will
allow the wolf subpopulation to expand
into the Blue Range Wolf Recovery Area
secondary recovery zone, which is the
remainder of the Blue Range Wolf
Recovery Area not in the primary
recovery zone.

(iii) The boundaries of the Mexican
Wolf Experimental Population Area are
the portion of Arizona lying north of
Interstate Highway 10 and south of
Interstate Highway 40; the portion of
New Mexico lying north of Interstate
Highway 10 in the west, north of the
New Mexico-Texas boundary in the
east, and south of Interstate Highway 40;
and the portion of Texas lying north of
United States Highway 62/180 and
south of the Texas-New Mexico
boundary (Figure 3). The Service is not
proposing wolf recovery throughout this
area, only within the White Sands and
Blue Range Wolf Recovery Areas
described in paragraph (j)(6)(i) and
(j)(6)(ii) of this subsection. The purpose
of the larger experimental population
area designation is to distinguish the
legal status of any wolf found there.
After the first captive wolf release,
wolves found in the wild in the
Mexican Wolf Experimental Population
Area will be subject to management
under this rule. If a wolf is captured
inside the Mexican Wolf Experimental
Population Area after the first release
but outside the designated wolf recovery
areas, it will be returned and re-released
or put into the captive breeding
program. If a wolf is found in the United
States outside the boundaries of the
Mexican Wolf Experimental Population
Area (and not within any other wolf
experimental population area) the
Service will presume it to be of wild
origin with full endangered status (or
threatened in Minnesota) under the Act,
unless evidence, such as a radio-collar
or identification mark, establishes
otherwise. If such evidence exists, the
Service or an authorized agency will
attempt to promptly capture the wolf
and return and re-release it or put into
the captive breeding program. Such a
wolf is otherwise not subject to this rule
outside the designated Mexican Wolf
Experimental Population Area.

(7) If Mexican wolves of the
experimental population occur on
public lands outside the designated wolf
recovery areas, but within the Mexican

Wolf Experimental Population Area, the
Service or an authorized agency will
attempt to recapture any radio-collared
lone wolf and any lone wolf or member
of an established pack causing livestock
depredations. The agencies will not
routinely recapture and return pack
members that make occasional forays
onto public land outside the designated
wolf recovery areas and uncollared lone
wolves on public land. However, the
Service will capture and return to a
recovery area or to captivity packs from
the nonessential experimental
population that establish territories on
public land outside the designated wolf
recovery areas. If any wolves move onto
private or tribal lands outside the
designated recovery areas, but within
the Mexican Wolf Experimental
Population Area, the Service or an
authorized agency will develop
management actions in cooperation
with the land owner including recapture
if requested by the land owner or tribal
government.

(8) The Service will continuously
evaluate Mexican wolf reintroduction
progress and prepare periodic progress
reports, detailed annual reports, and full
evaluations after 3 and 5 years that
recommend continuation or termination
of the reintroduction effort.

(9) The Service does not intend to
change the ‘‘nonessential experimental’’
designation to ‘‘essential experimental,’’
‘‘threatened,’’ or ‘‘endangered’’ and does
not intend to designate critical habitat
for the Mexican wolf. Critical habitat
cannot be designated under the
nonessential experimental
classification. 16 U.S.C. 1539(j)(2)(C)(ii).
The Service foresees no likely situation
which would result in such changes.
The Service would remove from the
wild all reintroduced Mexican wolves
designated as nonessential experimental
and revoke the experimental status and
regulations if legal actions or lawsuits
compel a change in the population’s
legal status to essential experimental,
threatened, or endangered or compel the
designation of critical habitat within the
Mexican Wolf Experimental Population
Area, or if within 90 days of the initial
release date, the Service discovers a
naturally occurring population of wild
wolves, consisting of at least two
breeding pairs that for 2 consecutive
years have each successfully raised two
offspring, existing within the White
Sands Wolf Recovery Area or Blue
Range Wolf Recovery Area boundaries.
The Service would manage and protect
any such naturally occurring wolves as
endangered species under the Act.

(10) Definitions—Key terms used in
the rule have the following definitions.

Breeding pair. An adult male and an
adult female wolf that have produced at
least two pups that survived until
December 31 of the year of their birth,
during the previous breeding season.

Depredation. The confirmed killing or
maiming of lawfully present domestic
livestock on Federal, State, tribal, or
other public lands, or private lands by
one or more wolves. The Service, USDA
Animal Damage Control, or Service-
authorized State or tribal agencies will
confirm killing or maiming of domestic
livestock.

Engaged in the act of killing,
wounding, or biting livestock. To be
engaged in the pursuit and grasping,
biting, attacking, wounding, or feeding
upon livestock that are alive. If wolves
are observed feeding on livestock
carcasses, you cannot assume that
wolves killed the livestock until proper
authorities investigate and confirm that
wolves were responsible for that or
other livestock losses in the immediate
area (1-mile radius).

Harass. Harass is defined as
‘‘intentional or negligent act or omission
which creates the likelihood of injury to
the wildlife by annoying it to such an
extent as to significantly disrupt normal
behavioral patterns which include, but
are not limited to breeding, feeding, or
sheltering’’ (50 CFR 17.3). For the
purposes of this proposed experimental
population rule the Service permits only
‘‘opportunistic,’’ noninjurious
harassment (see definition below) and
limits it to approaching wolves on foot,
horseback, or nonmotorized or
motorized vehicle (no closer than 20
feet); discharging firearms or other
projectile launching devices in
proximity to but not in the direction of
wolves; throwing objects in the general
direction of but not at wolves; or making
any loud noise in proximity to wolves.
The basic intent is to scare or chase
wolves from the immediate area without
causing physical injuries.

Impact on game populations in ways
which may inhibit further wolf recovery.
The Service encourages States and tribes
to describe unacceptable impacts on
game populations in their management
plans subject to our approval. Until
such time the term will mean the
following: Two consecutive years with a
cumulative 35 percent decrease in
population or hunter harvest estimates
for a particular species of ungulate in a
game management unit or distinct herd
segment compared to the prewolf 5-year
average (unit or herd must contain
average of greater than 100 animals). If
wolf predation is shown to be a primary
cause of ungulate population declines
(greater than 50 percent of documented
adult or young mortality), then wolves
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may be moved to reduce ungulate
mortality rates and assist in herd
recovery, but only in conjunction with
application of other common,
professionally acceptable, wildlife
management techniques.

Occupied Mexican wolf range. (1)
Area of confirmed presence of resident
breeding packs or pairs of wolves or
area consistently used by at least one
resident wolf over a period of at least
one month. The Service must confirm or
corroborate wolf presence. Exact
delineation of the area will be described
by:

(i) Five-mile radius around all
locations of wolves and wolf sign
confirmed as described above
(nonradio-monitored);

(ii) 5-mile radius around radio
locations of resident wolves when fewer
than 20 radio locations are available (for
radio-monitored wolves only); or

(iii) 3-mile radius around the convex
polygon developed from more than 20
radio locations of a pack, pair, or single
wolf taken over a period of at least 6
months (for radio-monitored wolves).

(2) This definition applies only within
the Mexican Wolf Experimental
Population Area.

Opportunistic, noninjurious
harassment (see ‘‘harass’’). This is the
only type of harassment the Service
permits under the experimental
population rule. Opportunistic means as
the wolf presents itself (i.e., the wolf
travels onto and is observed on private
land or near livestock). You cannot track
a wolf and then harass it or harass it by

aircraft. You cannot chase and harass a
wolf for an extended period of time
(over 15 minutes). Any harassment must
not cause bodily injury, maiming, or
death.

Population of naturally occurring wild
wolves. At least two breeding pairs of
wolves successfully raising at least two
young each year (until December 31 of
the year of their birth), for 2 consecutive
years in the Mexican Wolf Experimental
Population Area.

Primary recovery zone. An area where
the Service proposes to release Mexican
wolves, and where the Service may
return and re-release them if necessary,
and where managers will actively
support recovery of the reintroduced
population.

Problem wolves. Wolves that have
depredated on lawfully present
domestic livestock or wolves from a
group or pack including adults,
yearlings, and young-of-the-year that
were directly involved in the
depredations; or fed upon the livestock
remains that were a result of the
depredation; or were fed by or are
dependent upon adults involved with
the depredations (because before these
young animals mature to where they can
survive on their own, they will travel
with the pack and learn the pack’s
depredation habits). Wolves that have
depredated on domestic animals other
than livestock, two times in an area
within 1 year. Wolves that are
habituated to humans, human
residences, or other facilities.

Secondary recovery zone. An area
adjacent to a primary recovery zone
which the Service does not propose for
Mexican wolf releases, but in which the
Service allows released wolves to
disperse, and where managers will
actively support recovery of the
reintroduced population.

Take. The Act defines ‘‘take’’ as—‘‘to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct’’ (16 U.S.C. 1532(19)). See
above definition of Harass which
includes definition of permitted
harassment, and see definition of
Unavoidable and unintentional take
below.

Unavoidable and unintentional take.
Accidental, non-negligent take (see
above definition of ‘‘Take’’) which
occurs despite reasonable care, is
incidental to an otherwise lawful
activity and without the purpose to do
so. Examples would include striking a
wolf with an automobile or capturing a
wolf in a trap set obviously for another
species. Note—Shooting a wolf when
the individual states he or she believed
it to be an animal other than a wolf does
not qualify as unavoidable or
unintentional take. Shooters have the
responsibility to be sure of their targets.

Wolf recovery area. A designated area
where managers will actively support
reestablishment of Mexican wolf
populations.

Figures to § 17.84(j)

BILLING CODE 4310–55–P
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BILLING CODE 4310–55–C

Dated: December 20, 1995.
George T. Frampton, Jr.,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 96–10665 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–55–P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 26, 1996.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104–13. Comments
regarding these information collections
are best assured of having their full
effect if received within 30 days of this
notification. Comments should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, D.C. 20503 and to
Department Clearance Officer, USDA,
OIRM, Ag Box 7630, Washington, D.C.
20250–7630. Copies of the
submission(s) may be obtained by
calling (202) 720–6204 or (202) 720–
6746.

• Title: Use of Sodium Citrate
Buffered with Citric Acid in Certain
Cured and Uncured Processed Meat and
Poultry Products.

Summary: The Food Safety and
Inspection Service is amending the
Federal meat and Poultry products
inspection regulations to permit the use
of a solution of sodium citrate buffered
with citric acid in cured and uncured
processed whole-muscle meat and
poultry products.

Need and Use of the Information: The
information will be used to approve
labels to be used with processed whole-
muscle meat and poultry products using
the solution of sodium citrate buffered
with citric acid.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 200.
Frequency of Responses:

Recordkeeping; Reporting: On occasion.

Total Burden Hours: 6,250.
Larry Roberson,
Deputy Departmental Clearance Officer.
[FR Doc. 96–10709 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–01–M

Food and Consumer Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Report of the
Emergency Food Assistance Program
(TEFAP) Administrative Costs

AGENCY: Food and Consumer Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collection of
administrative cost information under
the Emergency Food Assistance Program
(TEFAP) for the September, 1996
Current Population Survey.
DATES: Written comments must be
submitted on or before July 1, 1996.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
ways to enhance the quality, utility, and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments and requests for copies of
this information collection and
instructions may be sent to Lou Pastura,
Acting Division Director, Grants
Management Division, Food and
Consumer Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302. All responses to
this notice will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

FOR FURTHER INFORMATION CONTACT: Mr.
Lou Pastura (703) 305–2048.

SUPPLEMENTARY INFORMATION:
Title: Report of the Emergency Food

Assistance Program (TEFAP)
Administrative Costs.

OMB Number: 0584–0385.
Form Number: FNS–667 (2–93).
Expiration Date of approval: 5/31/96.
Type of Request: Extension of a

Currently Approved Information
Collection.

Abstract: The FNS–667, Report of the
Emergency Food Assistance Program
(TEFAP) Administrative Costs, is
completed quarterly, with a close-out
report, by State agencies administering
TEFAP. States use the form to report
how Federal administrative funds are
utilized, in three separate categories.
States may use funds to pay costs
incurred by the State agency itself, or to
pay costs incurred by local recipient
agencies—emergency feeding
organizations (EFOs) that distribute
USDA commodities to eligible
households. States also ‘‘pass down’’ to
EFOs a certain percentage of Federal
administrative funds received, as
required by legislation and Federal
regulations. The information reported
on the form is used by the Food and
Consumer Service to ensure that States
meet this requirement, and the
requirement—also legislatively
mandated—that States match all Federal
administrative funds that are not passed
down to the local agencies.

Affected Public: State Agencies.
Estimated Number of Respondents:

55.
Estimated Time Per Response: .5 to 8

hours per response/average 3.5.
Estimated Total Annual Burden:

962.5 hours annually (55 State agencies
* 5 responses=275 responses; 275
responses @ 3.5 hours).

Dated: April 22, 1996.
William E. Ludwig,
Administrator.
[FR Doc. 96–10710 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–u

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Form FCS–471,
Coupon Account and Destruction
Report

AGENCY: Food and Consumer Service,
USDA.
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ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections.
Sections 7, 11, and 13 of the Food
Stamp Act of 1977 are the bases for the
information collected on Form FCS–
471, Coupon Account and Destruction
Report. The Food Stamp Act requires an
appropriate procedure for determining
and monitoring the level of coupon
inventories under the control of
issuance agents for the purpose of
maintaining inventories at proper levels.
The procedure also involves monitoring
deliveries and returns of coupons to
inventory, and exercising control over
removal of coupons from circulation.
DATES: Written comments must be
submitted on or before July 2, 1996.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
James I. Porter, Supervisor, Issuance and
Accountability Section, State
Administration Branch, Food and
Consumer Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
FOR FURTHER INFORMATION: Requests for
additional information or copies of the
information collection form and
instructions should be directed to James
Porter, (703) 305–2385.

SUPPLEMENTARY INFORMATION:

Title: Coupon Account and
Destruction Report.

OMB Number: 0584–0053.
Form Number: FCS–471.
Expiration Date: 5/31/96.
Type of Request: Reinstatement,

without change, of this previously
approved collection of information.

Abstract: 7 CFR 274.7 (f), (g) and (h)
of the Food Stamp Program regulations
require that State agencies dispose of
coupons which are received at issuance,
claims collection, inventory, and bulk
storage points, within 30 days after the
end of the month in which they were
received. These are coupons received as
payments on claims, mutilated or
improperly manufactured coupons, old-
series coupons which are exchanged for
current series, and coupons which are
returned for various other reasons.
Coupon books returned intact and
unsigned are reusable and returned to
inventory. Since coupons are a Federal
obligation, the value and books by
denomination of unusable coupons are
documented and reported on Form
FCS–471, and the coupons are
destroyed. Form FCS–471 is also used to
document overages and shortages
discovered by issuance and bulk storage
points during coupon shipment or
transfer. The information contained on
the Form FCS–471 is necessary to
substantiate coupon inventory and
claims collection (coupon payment)
data.

Affected Public: State and local
governments.

Estimated Number of Respondents:
10,276.

Estimated Time per Response: 0.33.
Estimated Total Annual Burden:

40,331 hours.
Dated: April 23, 1996.

William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 96–10736 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–U

Agency Information Collection
Activities: Proposed Collection;
Comment Request; FCS–245, Negative
Case Action Review Schedule; FCS–
247, Statistical Summary of Sample
Disposition; and FCS–248, Status of
Sample Selection and Completion

AGENCY: Food and Consumer Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collection of the
FCS–245, Negative Case Action Review
Schedule; the FCS–247, Statistical
Summary of Sample Disposition; and
the FCS–248, Status of Sample Selection
and Completion.
DATES: Written comments must be
submitted on or before July 1, 1996.
ADDRESSES: Send comments and
requests for copies of this information

collection to: John Knaus, Chief, Quality
Control Branch, Program Accountability
Division, Food and Consumer Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Alexandria, VA
22302.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
FOR FURTHER INFORMATION CONTACT: John
Knaus, (703) 305–2474.

SUPPLEMENTARY INFORMATION:

Title: Quality Control Negative Case
Action Review Schedule, Statistical
Summary of Sample Disposition, Status
of Sample Selection and Completion.

OMB Number: 0584–0034.
Form Number: FCS–245, FCS–247, &

FCS–248.
Expiration Date: 05/31/96.
Type of Request: Revision of a

currently approved collection.
Abstract: The FCS–245, Negative Case

Action Review Schedule, is designed to
collect QC data and serve as the data
entry form for negative case action
quality control (QC) reviews in the Aid
to Families with Dependent Children,
Adult Assistance and Food Stamp
programs. State agencies complete the
FCS–245 for each negative case in their
QC sample. The FCS–247, Statistical
Summary of Sample Disposition,
summarizes the data obtained from a
State’s active and negative QC samples
over the course of each annual reporting
period. The FCS–248, Status of Sample
Selection and Completion, tracks a
State’s progress in sample selection and
case completion on a monthly basis.

Affected Public: Individuals or
households; State or local governments.

Estimated Number of Respondents:
35,132.

Estimated Time per Response: 3
Hours.
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Estimated Total Annual Burden:
107,135.

Dated: April 23, 1996.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 96–10737 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–U

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Child Nutrition
Labeling Program

AGENCY: Food and Consumer Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Food and Consumer Service (FCS) to
request OMB review of information
collection activities related to the Child
Nutrition Labeling Program.
DATES: Comments on this notice must be
received by July 1, 1996.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. All responses to this notice
will be summarized and included in the
request for OMB approval, and will
become a matter of public record. Send
comments to: Ms. Marion Hinners,
Acting Branch Chief, Technical
Assistance Branch, Nutrition and
Technical Services Division, Food and
Consumer Service, United States
Department of Agriculture, 3101 Park
Center Drive, Alexandria, VA 22302.
FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instruments and instruction should be
directed to Marion Hinners at (703)
305–2556.

SUPPLEMENTARY INFORMATION:

Title: Child Nutrition Labeling
Program.

OMB Number: 0584–0320.

Expiration Date: 6/30/96.
Type of Request: Revision of currently

approved, voluntary collection of
information contained in existing
regulation.

Abstract: The Child Nutrition (CN)
labeling program is a voluntary
technical assistance program to aid
schools and institutions participating in
the National School Lunch Program
(NSLP), School Breakfast Program
(SBP), Child and Adult Care Food
Program (CACFP), and Summer Food
Service Program (SFSP) in determining
the contribution a commercial product
makes toward the food-based meal
pattern requirements of these programs.
There is no Federal requirement that
commercial products must have a CN
label statement.

To participate in the Program,
industry submits product labels and
formulations to FCS that are in
conformance with the Food Safety and
Inspection Service (FSIS) label approval
program for meat and poultry, and
United States Department of Commerce
(USDC) label approval program for
seafood products. FCS reviews a
manufacturer’s product formulation to
determine the contribution a serving of
the product makes toward the food-
based meal pattern requirements. The
application form submitted to FCS is the
same application that companies submit
to FSIS and USDC to receive labeling
approval. A CN label application is also
reviewed by FCS for accuracy.

Estimate of Burden: Based on our
most recent interviews with
manufacturers it is estimated that it
takes a manufacturer forty-five minutes
to complete the required calculations
and to formulate the CN label
application.

Respondents: Participation in the CN
labeling program is voluntary. Only
manufacturers who wish to place CN
labels on their products must comply
with program requirements. Last year
628 establishments sent in 5,698 label
transmittals.

Estimated Number of Respondents:
628.

Estimated Number of Responses per
Respondent: 9.

Estimated Total Annual Burden on
Respondents: 4,274 hours.

Dated: April 23, 1996.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 96–10764 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–P

Food Stamp Program: Agency
Information Collection Activities:
Proposed Collection; Comment
Request; Energy Assistance

AGENCY: Food and Consumer Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections.
Section 1306 of the 1981 Farm Bill (Pub.
L. 97–98) is the basis for the information
required at 7 CFR 273.9(c)(11) of a State
agency seeking to disregard as income
for food stamp purposes State or local
energy assistance payments. Failure to
obtain the required level of
documentation could result in large
dollar losses due to disregard of income
for food stamp purposes that is not in
fact excludable energy assistance.
DATES: Written comments must be
submitted on or before July 1, 1996.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Margaret Werts Batko, Acting Chief,
Certification Policy Branch, Program
Development Division, Food and
Consumer Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
FOR FURTHER INFORMATION: Requests for
additional information should be
directed to Margaret Werts Batko (703)
305–2516.

SUPPLEMENTARY INFORMATION:

Title: Energy Assistance.
OMB Number: 0584–0301.
Form Number: not a form.
Expiration Date: 6/30/96.
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Type of Request: Extension of a
currently approved information
collection.

Abstract: Section 273.9(c)(11) of the
Food Stamp Program regulations
requires that Federal, State or local
energy assistance be disregarded as
income for Food Stamp Program
purposes. When a State agency wants to
disregard income as energy assistance, it
must justify its request by satisfying
certain indicators of purpose in order to
ensure that the funds in question are in
fact energy assistance and not just a
shifting of State agency costs to the
National taxpayer. Indications that the
payments in question are energy
assistance include: the payments are not
limited to public assistance (PA) or
general assistance (GA) households;
payments should go only to households
that incur home energy costs; payments
combined with other assistance
payments such as GA or PA must result
in an increase in total assistance not
counting food stamps; the payments are
based on studies, surveys or reports
evaluating home energy costs; the
payments are designated as energy
assistance by the legislative body
enacting them and the levels of
payments are calculated based on the
seasonal home energy needs of typical
households over an aggregate period not
exceeding six months per year. If the
payments are provided over a period
longer than this aggregate, the State
agency must document the reasons. The
number of State agencies with approved
energy assistance disregards has
decreased from 11 to 9. Energy costs are
down. There is also pending legislation
that would eliminate this disregard
entirely. It is unlikely that there will be
any requests for an energy assistance
disregard from State agencies not
currently participating. In addition, the
Food and Consumer Service (FCS)
dropped its insistence on an annual
information collection for currently
participating State agencies to rejustify
previously approved energy assistance
disregards. Submission of the
information collection to FCS for
approval is only required when a
currently participating State agency is
seeking approval to increase the energy
assistance disregard. Based on past
experience in recent years, it is
anticipated that only 1 already
participating State agency may seek to
justify an increase in its currently
approved energy assistance disregard in
any given year.

Affected Public: State and local
governments.

Estimated Number of Respondents: 1.
Estimated Time per Response: 4

hours.

Estimated Total Annual Burden: 4
hours.

Dated: April 23, 1996.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 96–10784 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–U

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Disaster Food
Stamp Assistance

AGENCY: Food and Consumer Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections. This
information collection is based on the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act and Section
5(h) of the Food Stamp Act of 1977, as
amended, which provide the Secretary
of Agriculture with the authority to
develop an emergency food stamp
program to address the needs of families
temporarily in need of food assistance
after a disaster. The information
collection under this notice is required
for the establishment and operation of
emergency food stamp assistance
programs.
DATES: Written comments must be
submitted on or before July 1, 1996.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Margaret Werts Batko, Acting Chief,
Certification Policy Branch, Program
Development Division, Food and
Consumer Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302.

All responses to this notice will be
summarized and included in the request

for OMB approval. All comments will
also become a matter of public record.
FOR FURTHER INFORMATION: Requests for
additional information should be
directed to Margaret Werts Batko (703)
305–2516.

SUPPLEMENTARY INFORMATION:

Title: Emergency Food Stamp
Assistance for Victims of Disasters.

OMB Number: 0584–0336.
Form Number: Not a form.
Expiration Date: 6/30/96.
Type of Request: Extension of a

currently approved information
collection.

Abstract: Pursuant to the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act and Section 5(h) of the
Food Stamp Act of 1977, as amended,
the Secretary of Agriculture has the
authority to develop an emergency food
stamp program to address the temporary
food needs of families following a
disaster. The information collection
under this notice is required to be
provided by households in order to
determine eligibility for emergency food
stamp benefits as the result of the
disaster.

The number of disasters that occur
annually and the average number of
households affected cannot be
accurately predicted. When the estimate
for OMB No. 0584–0336 was approved
on June 25, 1995, an annual average of
two States were predicted to be hit with
a disaster, with an estimated number of
affected households of 4,000 and burden
hours of 2,789. These estimates
represent an average based on disaster
food stamp participation reports for a
total of five disasters that occurred in
1989, 1990, and 1991.

In reviewing the number of disasters
for the last three years, we found the
number of disasters had increased
dramatically. In 1992 there were five
disasters and the number of disaster-
affected households ranged from 70 to
206,735. In 1993, there were three
disasters and the number of disaster-
affected households ranged from 5,307
to 17,741. In 1994, there were three
disasters, and the number of disaster-
affected households ranged from 897 to
242,834. Due to the increase in the
number of disasters and disaster-
affected households, we realized that
the June 1993 reporting burden was no
longer accurate. We calculated the
reporting hours for FY 95 based on
disaster reports for the years 1990 to
1995. Based on this data, the average
number of respondents has increased
from 4,000 to 115,475. Therefore, the
reporting burden for FY 95 has
increased to 48,114 hours. We expect
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the reporting burden for FY 96 and FY
97 should remain the same as FY 95.

Affected Public: Food Stamp
recipients; State and local governments.

Estimated Number of Respondents:
115,475.

Estimated Time per Response: 25
minutes.

Estimated Total Annual Burden:
48,114 hours.

Dated: April 23, 1996.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 96–10785 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–30–U

Forest Service

Draft 1995 RPA Program

AGENCY: Forest Service, USDA.
ACTION: Notice; reopening of public
comment period.

SUMMARY: The Forest and Rangeland
Renewable Resources Planning Act
(RPA) of 1974, as amended, directs the
Secretary of Agriculture to prepare a
long-range recommended renewable
natural resources program every 5 years.
The draft of the 1995 Program, which
responds to the renewable resource
situation projected in the 1989 RPA
Assessment and the 1993 Update of the
RPA Assessment, was made available
for public comment on October 19, 1995
(60 FR 54057) with the comment period
closing on January 17, 1996. The
comment period is now being reopened
for 30 days to allow additional time for
those who wish to review and comment
on the Draft 1995 RPA Program. All
comments received between January 17,
1996, and the reopening of the comment
period will be considered, and
respondents do not need to resubmit
their comments.
EFFECTIVE DATE: The additional
comment period will end on May 31,
1996.
ADDRESSES: Send written comments to
Director, Resources Program and
Assessment (1910), Forest Service, U.S.
Department of Agriculture, P.O. Box
96090, Washington, DC 20090–6090 or
via FAX at 202/205–1546 or via the
INTERNET at /s=rpa/0u1=w01c@mhs-
fswa.attmail.com.
FOR FURTHER INFORMATION CONTACT:
Copies of the Draft 1995 RPA Program
may be requested by calling 202/205–
1235 or via FAX at 202/205–1546.
Information may also be requested
by E-Mail (ASCII only) at /s=rpa/
0u1=w01c@mhs-fswa.attmail.com. For
information on electronic access and
viewing of the draft document, see the

supplementary information section of
this notice.

Questions about the Draft 1995 RPA
Program may be addressed to Kathryn P.
Maloney, Director, Resources Program
and Assessment, telephone: 202/205–
1235.
SUPPLEMENTARY INFORMATION: The Draft
1995 RPA Program serves as a strategic
planning document that provides long-
term guidance for future Forest Service
policies and programs. This long-term
strategy describes the Agency’s
approach to achieving sustainability of
ecosystems. This strategic plan is
composed of future actions for
protecting ecosystems, restoring
ecosystems, providing multiple benefits
from ecosystems, and ensuring
organizational effectiveness. Future
Agency actions and associated costs are
described for international and domestic
assistance, the management of the
national forests and grasslands, and
research.

The Draft 1995 RPA Program has been
developed in accordance with the
principles in the National
Environmental Policy Act. Should the
Forest Service initiate any legislative
proposals as a result of guidance in the
final 1995 RPA Program, the Forest
Service will prepare the appropriate
environmental analyses and
documentation specific to the proposed
legislation. Similarly, implementation of
the Program through the forest land and
resource management planning process
will entail environmental analysis and
documentation at appropriate decision
points.

Electronic copies of the Draft 1995
RPA Program may be obtained via the
World-wide Web at URL:http://
www.fs.fed.us/land/RPA/welcome.htm.

After consideration of the public
comment received on the Draft 1995
RPA Program, the President will present
his statement of policy, and the
Secretary will recommend a final 1995
RPA Program to the U.S. Congress.

Dated: April 11, 1996.
Mark A. Reimers,
Acting Chief.
[FR Doc. 96–10582 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–11–M

Grain Inspection, Packers and
Stockyards Administration

Designation for the Central Illinois (IL)
and Plainview (TX) Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).
ACTION: Notice.

SUMMARY: GIPSA announces the
designation of Central Illinois Grain
Inspection, Inc. (Central Illinois), and
Plainview Grain Inspection and
Weighing Service, Inc. (Plainview), to
provide official services under the
United States Grain Standards Act, as
amended (Act).

EFFECTIVE DATES: June 1, 1996.

ADDRESSES: Janet M. Hart, Chief, Review
Branch, Compliance Division, GIPSA,
USDA, Room 1647 South Building, P.O.
Box 96454, Washington, DC 20090–
6454.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, telephone 202–720–8525.

SUPPLEMENTARY INFORMATION:
This action has been reviewed and

determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512–1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the November 29, 1995, Federal
Register (60 FR 61241), GIPSA asked
persons interested in providing official
services in the geographic areas
assigned to Central Illinois and
Plainview to submit an application for
designation. Applications were due by
January 2, 1996. Central Illinois and
Plainview, the only applicants, each
applied for designation to provide
official inspection services in the entire
areas currently assigned to them.

Since Central Illinois and Plainview
were the only applicants, GIPSA did not
ask for comments on the applicants.

GIPSA evaluated all available
information regarding the designation
criteria in Section 7(f)(l)(A) of the Act;
and according to Section 7(f)(l)(B),
determined that Central Illinois and
Plainview are able to provide official
services in the geographic areas for
which they applied. Effective June 1,
1996, and ending May 31, 1999, Central
Illinois and Plainview are designated to
provide official services in the
geographic area specified in the
November 29, 1995, Federal Register.

Interested persons may obtain official
services by contacting Central Illinois at
309–827–7121 and Plainview at 806–
293–1364.

AUTHORITY: Pub. L. 94–582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: April 18, 1996.
Neil E. Porter,
Director, Compliance Division.
[FR Doc. 96–10650 Filed 4–30–96; 8:45 am]

BILLING CODE 3410–EN–F
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Opportunity for Designation in the
Hastings (NE) Area and the State of
New York

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).
ACTION: Notice.

SUMMARY: The United States Grain
Standards Act, as amended (Act),
provides that official agency
designations will end not later than
triennially and may be renewed. The
designations of Hastings Grain
Inspection, Inc. (Hastings), and the New
York State Department of Agriculture
and Markets (New York) will end
October 31, 1996, according to the Act,
and GIPSA is asking persons interested
in providing official services in the
Hastings and New York areas to submit
an application for designation.
DATES: Applications must be
postmarked or sent by telecopier (FAX)
on or before May 30, 1996.
ADDRESSES: Applications must be
submitted to Janet M. Hart, Chief,
Review Branch, Compliance Division,
GIPSA, USDA, Room 1647 South
Building, P.O. Box 96454, Washington,
DC 20090–6454. Telecopier (FAX) users
may send applications to the automatic
telecopier machine at 202–690–2755,
attention: Janet M. Hart. If an
application is submitted by telecopier,
GIPSA reserves the right to request an
original application. All applications
will be made available for public
inspection at this address located at
1400 Independence Avenue, S.W.,
during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, telephone 202–720–8525.
SUPPLEMENTARY INFORMATION:

This action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512–1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

Section 7(f)(1) of the Act authorizes
GIPSA’s Administrator to designate a
qualified applicant to provide official
services in a specified area after
determining that the applicant is better
able than any other applicant to provide
such official services. GIPSA designated
Hastings, main office located in
Hastings, Nebraska, and New York,
main office located in Albany, New
York, to provide official inspection
services under the Act on November 1,
1993.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall end not later than triennially and
may be renewed according to the

criteria and procedures prescribed in
Section 7(f) of the Act. The designations
of Hastings and New York end on
October 31, 1996.

Pursuant to Section 7(f)(2) of the
USGSA, the following geographic area,
in the State of Nebraska, is assigned to
Hastings.

Bounded on the North by the northern
Nebraska State line from the western
Sioux County line east to the eastern
Knox County line;

Bounded on the East by the eastern
and southern Knox County lines; the
eastern Antelope County line; the
northern Madison County line east to
U.S. Route 81; U.S. Route 81 south to
the southern Madison County line; the
southern Madison County line; the
eastern Boone, Nance, and Merrick
County lines; the Platte River southwest;
the eastern Hamilton County line; the
northern and eastern Fillmore County
lines; the southern Fillmore County line
west to U.S. Route 81; U.S. Route 81
south to State Highway 8; State
Highway 8 west to the County Road 1
mile west of U.S. Route 81; the County
Road south to southern Nebraska State
line;

Bounded on the South by the
southern Nebraska State line, from the
County Road 1 mile west of U.S. Route
81, west to the western Dundy County
line; and

Bounded on the West by the western
Dundy, Chase, Perkins, and Keith
County lines; the southern and western
Garden County lines; the southern
Morrill County line west to U.S. Route
385; U.S. Route 385 north to the
southern Box Butte County line; the
southern and western Sioux County
lines north to the northern Nebraska
State line.

The following grain elevators, located
outside of the above contiguous
geographic area, are part of this
geographic area assignment: Farmers
Coop, and Big Springs Elevator, both in
Big Springs, Deuel County (located
inside Denver Grain Inspection’s area);
and Farmers Cooperative Grain
Company, Columbus, Platte County
(located inside Fremont Grain
Inspection Department, Inc.’s, area).

Pursuant to Section 7(f)(2) of the
USGSA, the following geographic area,
the entire State of New York, except
those export port locations within the
State which are serviced by FGIS, is
assigned to New York.

Interested persons, including Hastings
and New York, are hereby given the
opportunity to apply for designation to
provide official services in the
geographic areas specified above under
the provisions of Section 7(f) of the Act
and section 800.196(d) of the

regulations issued thereunder.
Designation in the specified geographic
areas is for the period beginning
November 1, 1996, and ending October
31, 1999. Persons wishing to apply for
designation should contact the
Compliance Division at the address
listed above for forms and information.

Applications and other available
information will be considered in
determining which applicant will be
designated.

AUTHORITY: Pub. L. 94–582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: April 18, 1996.
Neil E. Porter,
Director, Compliance Division.
[FR Doc. 96–10651 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–EN–F

Rural Housing Service

Notice of Increase in Available Funds
and Eligibility for Nonprofit and
Underserved/Targeted Reserves

AGENCY: Rural Housing Service, USDA.
ACTION: Notice.

SUMMARY: The Rural Housing Service
(RHS) (formerly Farmers Home
Administration (FmHA)) has increased
the Nonprofit reserve from $7.5 million
to $9.9 million and includes co-ventures
as eligible applicants for the $2.4
million added to this reserve. The
Housing Opportunity Program
Extension Act of 1996 (Pub. L. 104–
120), extends Section 515(w)(1) of the
Housing Act of 1949 (42 U.S.C.
1485(w)(1)), through September 30,
1996. Co-ventures are included as
eligible entities in Section 515(w)(1),
but were not included in the original
administratively established nonprofit
reserve as required by the Housing
Opportunity Program Extension Act of
1996. Additionally, the Housing
Opportunity Program Extension Act of
1996, extends Section 509(f)(4)(A) of the
Housing Act of 1949 (42 U.S.C.
1485(f)(4)(A)), through September 30,
1996. The RHS has increased the
underserved/targeted reserve by $4.5
million to allow the 100 most needy
counties, as determined by the
provisions of the Cranston-Gonzalez
Affordable Housing Act of 1990, to
compete for targeted funds. The
intended effect is public awareness.
FOR FURTHER INFORMATION CONTACT:
Cynthia L. Reese-Foxworth, Loan
Specialist, Rural Rental Housing
Branch, Multi-Family Housing
Processing Division, Rural Housing
Service, USDA, AgBox 0781,
Washington, DC 20250, telephone (202)
720–1604 (this is not a toll free number).
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SUPPLEMENTARY INFORMATION:

Programs Affected

This program is listed in the Catalog
of Federal Domestic Assistance under
Number 10.415, Rural Rental Housing
Loans.

Discussion of Notice

Section 509(f)(4)(A) of the Housing
Act of 1949 (42 U.S.C. 1485(f)(4)(A)) via
the Housing Opportunity Program
Extension Act of 1996 establishes a set-
aside of 5 percent of the amounts
available in fiscal year 1996 for
underserved/targeted areas. The Section
replaces language in 7 CFR part 1940,
subpart L and allows the 100 most
needy counties, as determined by the
provisions of the Cranston-Gonzalez
Affordable Housing Act of 1990, to
compete for $4.5 million in targeted

funds. All requests for targeted reserve
funds must be forwarded to the National
Office for competition in the random
computerized lottery by July 3, 1996.
The lottery will be conducted on or after
July 5, 1996. Any funds remaining in
this reserve will be pooled on August
19, 1996. The $4.5 million is in addition
to the $12 million which was reserved
earlier in the funding year for targeted
areas. The $12 million dollar random
computerized lottery and
announcement of recipients was held in
January 1996.

This Notice amends the Notice
published on December 12, 1995 (60 FR
63674), (see page 63676) to allow the
100 most needy counties to participate
in this set-aside.

Section 515(w)(1) of the Housing Act
of 1949 (42 U.S.C. 1485(w)(1)) via the
Housing Opportunity Program

Extension Act of 1996 establishes a set-
aside of 9 percent of the amounts
available in fiscal year 1996 for
nonprofit entities. The Section replaces
language in 7 CFR part 1940, subpart L
with respect to co-ventures and allows
co-ventures to participate in the $2.4
million in this set aside, on a first-come,
first-served basis. All requests for
nonprofit reserve funds must be
forwarded to the National Office by July
3, 1996. Any funds remaining in this
reserve will be pooled on August 19,
1996.

This Notice amends the Notice
published on December 12, 1995 (60 FR
63674), (see pages 63675–76) to increase
the set-aside for nonprofit applicants
from $7.5 million to $9.9 million and to
allow co-ventures to participate in this
set-aside.

HOUSING IN UNDERSERVED AREAS, RURAL HOUSING TARGETING SET ASIDE (RHTSA), 100 ELIGIBLE COUNTIES

State County name

Combined per-
centage sub-

standard hous-
ing and poverty

Rank

Palau ................................................................................ Hatobohei State .............................................................. 200.00 1
Palau ................................................................................ Ngardmau State .............................................................. 200.00 2
Palau ................................................................................ Sonsorol State ................................................................ 198.36 3
Palau ................................................................................ Ngchesar State ............................................................... 197.91 4
Palau ................................................................................ Kayangel State ................................................................ 196.35 5
Palau ................................................................................ Ngarchelong State .......................................................... 196.05 6
American Samoa .............................................................. Swains Island .................................................................. 193.75 7
Palau ................................................................................ Ngatpang State ............................................................... 191.94 8
Palau ................................................................................ Peleliu State .................................................................... 191.55 9
Palau ................................................................................ Melekeok State ............................................................... 191.00 10
Palau ................................................................................ Ngiwal State .................................................................... 189.53 11
Palau ................................................................................ Ngaraard State ................................................................ 189.00 12
Palau ................................................................................ Angaur State ................................................................... 188.60 13
Palau ................................................................................ Ngeremlengui State ........................................................ 186.72 14
Northern Marianas ............................................................ Nothern Islands Municipality ........................................... 175.00 15
Palau ................................................................................ Aimeliik State .................................................................. 174.80 16
Palau ................................................................................ Airai State ....................................................................... 165.98 17
American Samoa .............................................................. Manu’a District ................................................................ 160.23 18
American Samoa .............................................................. Western District ............................................................... 131.28 19
Puerto Rico ....................................................................... Ponce .............................................................................. 115.87 20
Puerto Rico ....................................................................... Maricao ........................................................................... 112.63 21
South Dakota .................................................................... Shannon County ............................................................. 111.83 22
Puerto Rico ....................................................................... Penuelas ......................................................................... 110.75 23
Alaska ............................................................................... Wade Hampton Census Area ......................................... 110.21 24
Northern Marianas ............................................................ Tinian Municipality .......................................................... 108.04 25
Puerto Rico ....................................................................... Villalba ............................................................................. 107.84 26
Texas ................................................................................ Webb County .................................................................. 104.87 27
Puerto Rico ....................................................................... Orocovis .......................................................................... 102.99 28
Puerto Rico ....................................................................... Vega Alta ........................................................................ 100.64 29
Arizona ............................................................................. Apache County ............................................................... 99.06 30
Northern Marianas ............................................................ Rota Municipality ............................................................. 99.03 31
Puerto Rico ....................................................................... Las Marias ...................................................................... 98.96 32
Puerto Rico ....................................................................... Guayanilla ....................................................................... 98.22 33
Puerto Rico ....................................................................... Lares ............................................................................... 98.21 34
Alaska ............................................................................... Bethel Census Area ........................................................ 97.30 35
Puerto Rico ....................................................................... Utuado ............................................................................. 97.28 36
Puerto Rico ....................................................................... Guanica ........................................................................... 97.23 37
Puerto Rico ....................................................................... Patillas ............................................................................. 96.51 38
Puerto Rico ....................................................................... Vieques ........................................................................... 96.07 39
Puerto Rico ....................................................................... Comerio ........................................................................... 94.59 40
Puerto Rico ....................................................................... Naranjito .......................................................................... 94.19 41
Puerto Rico ....................................................................... Cayey .............................................................................. 93.98 42
Puerto Rico ....................................................................... Salinas ............................................................................ 93.64 43
Puerto Rico ....................................................................... Santa Isabel .................................................................... 93.25 44
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HOUSING IN UNDERSERVED AREAS, RURAL HOUSING TARGETING SET ASIDE (RHTSA), 100 ELIGIBLE COUNTIES—
Continued

State County name

Combined per-
centage sub-

standard hous-
ing and poverty

Rank

Puerto Rico ....................................................................... Loiza ................................................................................ 92.29 45
Puerto Rico ....................................................................... Arroyo .............................................................................. 92.12 46
Puerto Rico ....................................................................... Yabucoa .......................................................................... 91.76 47
Puerto Rico ....................................................................... Moca ............................................................................... 90.19 48
Puerto Rico ....................................................................... Toa Baja .......................................................................... 89.79 49
Puerto Rico ....................................................................... Isabela ............................................................................. 88.36 50
Puerto Rico ....................................................................... Juncos ............................................................................. 87.33 51
Puerto Rico ....................................................................... San Juan ......................................................................... 87.13 52
Puerto Rico ....................................................................... Vega Baja ....................................................................... 87.10 53
Puerto Rico ....................................................................... Aguas Buenas ................................................................. 86.21 54
Puerto Rico ....................................................................... Trujillo Alto ...................................................................... 85.48 55
Puerto Rico ....................................................................... Cabo Rojo ....................................................................... 85.40 56
Puerto Rico ....................................................................... Coamo ............................................................................. 85.37 57
Puerto Rico ....................................................................... Rincon ............................................................................. 85.18 58
Puerto Rico ....................................................................... Manati ............................................................................. 84.32 59
Puerto Rico ....................................................................... Lajas ................................................................................ 84.22 60
Puerto Rico ....................................................................... Gurabo ............................................................................ 84.10 61
New Mexico ...................................................................... McKinley County ............................................................. 83.79 62
Puerto Rico ....................................................................... Las Piedras ..................................................................... 83.57 63
Puerto Rico ....................................................................... Cidra ................................................................................ 83.26 64
Puerto Rico ....................................................................... Naguabo .......................................................................... 83.14 65
Texas ................................................................................ Zavala County ................................................................. 81.63 66
Puerto Rico ....................................................................... Culebra ............................................................................ 80.98 67
Puerto Rico ....................................................................... Toa Alta ........................................................................... 80.76 68
Puerto Rico ....................................................................... Florida ............................................................................. 80.56 69
Puerto Rico ....................................................................... Carolina ........................................................................... 80.54 70
Puerto Rico ....................................................................... Dorado ............................................................................ 80.49 71
Puerto Rico ....................................................................... Anasco ............................................................................ 79.26 72
Mississippi ........................................................................ Tunica County ................................................................. 78.36 73
Puerto Rico ....................................................................... Aibonito ........................................................................... 77.62 74
South Dakota .................................................................... Ziebach County ............................................................... 77.53 75
Puerto Rico ....................................................................... Guaynabo ........................................................................ 74.34 76
Utah .................................................................................. San Juan County ............................................................ 74.21 77
Puerto Rico ....................................................................... Luquillo ............................................................................ 73.86 78
Puerto Rico ....................................................................... Sabana Grande ............................................................... 73.75 79
South Dakota .................................................................... Todd County ................................................................... 73.03 80
Mississippi ........................................................................ Holmes County ............................................................... 67.20 81
Arizona ............................................................................. Navajo County ................................................................ 65.84 82
Mississippi ........................................................................ Issaquena County ........................................................... 65.83 83
Texas ................................................................................ Presidio County ............................................................... 64.52 84
Wisconsin ......................................................................... Menominee County ......................................................... 63.93 85
Mississippi ........................................................................ Humphreys County ......................................................... 60.77 86
Kentucky ........................................................................... Breathitt County .............................................................. 59.42 87
Texas ................................................................................ Frio County ..................................................................... 58.65 88
Texas ................................................................................ Hudspeth County ............................................................ 58.17 89
Alabama ........................................................................... Perry County ................................................................... 57.16 90
South Dakota .................................................................... Corson County ................................................................ 57.14 91
South Dakota .................................................................... Mellette County ............................................................... 56.99 92
Texas ................................................................................ Edwards County .............................................................. 56.87 93
Texas ................................................................................ La Salle County .............................................................. 56.57 94
Texas ................................................................................ Duval County .................................................................. 56.51 95
North Dakota .................................................................... Rolette County ................................................................ 54.12 96
South Dakota .................................................................... Jackson County .............................................................. 53.13 97
Kentucky ........................................................................... Elliott County ................................................................... 52.28 98
Texas ................................................................................ Brooks County ................................................................ 52.20 99
South Dakota .................................................................... Bennett County ............................................................... 52.12 100

Dated: April 24, 1996.
Jan E. Shadburn,
Acting Associate Administrator, Rural
Housing Service.
[FR Doc. 96–10711 Filed 4–30–96; 8:45 am]
BILLING CODE 3410–07–U

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Alabama Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on

Civil Rights, that a meeting of the
Alabama Advisory Committee to the
Commission will convene at 6:00 p.m.
and adjourn at 8:00 p.m. on May 16,
1996, at the Sumter County Courthouse,
Courthouse Square, Livingston,
Alabama 35470. The purpose of the
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1 The Act expired on August 20, 1994. Executive
Order 12924 (3 C.F.R., 1994 Comp. 917 (1995)),
extended by Presidential Notice on August 15, 1995
(60 Fed. Reg. 42767, August 17, 1995), continued
the Regulations in effect under the International
Emergency Economic Powers Act (50 U.S.C.A.
§§ 1701–1706 (1991)).

2 Because of a recent Bureau of Export
Administration reorganization, this responsibility
now rests with the Director, Office of Exporter
Services.

meeting is to receive a briefing on race
relations issues in western Alabama.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Melvin L. Jenkins, Director of the
Central Regional Office, 913–551–1400
(TDD 913–551–1414). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 23, 1996.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 96–10717 Filed 4–30–96; 8:45 am]
BILLING CODE 6335–01–P

DEPARTMENT OF COMMERCE

Bureau of Export Administration

Action Affecting Export Privileges;
Mega Computer Corporation and Peng
K. Lim and Payling Wang; Order
Denying Permission to Related
Persons To Apply for or Use Export
Licenses

In the matters of: Mega Computer
Corporation, 10840 Thornmint Road, San
Diego, California 92127 and Peng K. Lim,
10840 Thornmint Road, San Diego, California
92127 and Payling Wang, 10840 Thronmint
Road, San Diego, California 92127.

On August 10, 1994, Charles M.
Guernieri, Acting Director, Office of
Export Licensing, issued an Order
denying Mega Computer Corporation
(Mega Computer) permission to apply
for or use any export license until
March 23, 2002. 59 FR 42804 (August
19, 1994). The Order was based on Mega
Computer’s conviction of violating the
Export Administration Act of 1979, as
amended (50 U.S.C.A. app. §§ 2401–
2420 (1991 & Supp. 1995)) (the Act).1
Section 11(h) of the Act provides that
any person related, through affiliation,
ownership, control, or position of
responsibility, to a person who has been
denied export privileges as a result of a
conviction for violating the Act, may be
denied export privileges as well. On
June 6, 1995, Peng K. Lim and Payling
Wang were notified that the Bureau of

Export Administration, U.S. Department
of Commerce, had reason to believe that
they were related to Mega Computer
through affiliation, ownership, control,
or position of responsibility. They were
also advised that, after consulting with
the Acting Director, Office of Export
Enforcement, I intended to deny them
permission to apply for or use any
export license, including any general
license, because of their relationship to
Mega Computer, as provided by the Act
and Section 770.15(h) of the Export
Administration Regulations (currently
codified at 15 CFR Parts 768–799
(1995)) (the Regulations).

The notification also advised Peng K.
Lim and Payling Wang of their right to
request a hearing concerning their
relationship to Mega Computer within
30 days. Although both Peng K. Lim and
Payling Wang received notification,
neither of them requested a hearing or
made any written response.

Therefore, I hereby find that Peng K.
Lim and Payling Wang are related to
Mega Computer, a party denied all U.S.
export privileges until March 23, 2002,
through affiliation, ownership, control,
or position of responsibility.

Accordingly, the Order of August 10,
1994 denying Mega Computer
permission to apply for or use any
export license, including any general
license, is hereby amended as follows:

It is ordered: I. All outstanding
individual validated licenses in which
Mega Computer or either of the related
persons, Peng K. Lim or Payling Wang,
appears or participates, in any manner
or capacity, are hereby revoked and
shall be returned forthwith to the Office
of Exporter Services for cancellation.
Further, all of Mega Computer’s, Peng K.
Lim’s, and Payling Wang’s privileges of
participating, in any manner or
capacity, in any special licensing
procedure, including, but not limited to,
distribution licenses, are hereby
revoked.

II. Until March 23, 2002, Mega
Computer Corporation, 10840
Thornmint Road, San Diego, California
92127; Peng K. Lim, 10840 Thornmint
Road, San Diego, California 92127; and
Payling Wang, 10840 Thornmint Road,
San Diego, California 92127, hereby are
denied all privileges of participating,
directly or indirectly, in any manner or
capacity, in any transaction in the
United States or abroad involving any
commodity or technical data exported
or to be exported from the United States,
in whole or in part, and subject to the
Regulations. Without limiting the
generality of the foregoing,
participation, either in the United States
or abroad, shall include participation,
directly or indirectly, in any manner or

capacity: (i) As a party or as a
representative of a party to any export
license application submitted to the
Department; (ii) in preparing or filing
with the Department any export license
application or request for reexport
authorization, or any document to be
submitted therewith; (iii) in obtaining
from the Department or using any
validated or general export license,
reexport authorization or other export
control document; (iv) in carrying on
negotiations with respect to, or in
receiving, ordering, buying, selling,
delivering, storing, using, or disposing
of, in whole or in part, any commodities
or technical data exported or to be
exported from the United States, and
subject to the Regulations; and (v) in
financing, forwarding, transporting, or
other servicing of such commodities or
technical data.

III. After notice and opportunity for
comment as provided in Section
770.15(h) of the Regulations, any
person, firm, corporation, or business
organization related to Mega Computer,
Peng K. Lim, or Payling Wang, by
affiliation, ownership, control, or
position of responsibility in the conduct
of trade or related services may also be
subject to the provisions of this Order.

IV. As provided in Section 787.12(a)
of the Regulations, without prior
disclosure of the facts to and specific
authorization of the Office of Export
Licensing,2 in consultation with the
Office of Export Enforcement, no person
may directly or indirectly, in any
manner or capacity: (i) Apply for,
obtain, or use any license, Shipper’s
Export Declaration, bill of lading, or
other export control document relating
to an export or reexport of commodities
or technical data by, to, or for another
person then subject to an order revoking
or denying his export privileges or then
excluded from practice before the
Bureau of Export Administration; or (ii)
order, buy, receive, use, sell, deliver,
store, dispose of, forward, transport,
finance, or otherwise service or
participate: (a) in any transaction which
may involve any commodity or
technical data exported or to be
exported from the United States; (b) in
any reexport thereof; or (c) in any other
transaction which is subject to the
Regulations, if the person denied export
privileges may obtain any benefit or
have any interest in, directly or
indirectly, any of these transactions.
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V. This Order is effective immediately
and shall remain in effect until March
23, 2002.

VI. A copy of this Order shall be
delivered to Mega Computer and each of
the related persons, Peng K. Lim and
Payling Wang. This Order shall be
published in the Federal Register.

Entered this 19th day of April, 1996.
Eileen M. Albanese,
Director, Office of Exporter Services.
[FR Doc. 96–10716 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–DT–M

Materials Technical Advisory
Committee; Notice of Partially Closed
Meeting

A meeting of the Materials Technical
Advisory Committee will be held June
6, 1996, 10:30 a.m., Herbert C. Hoover
Building, Room 1617M–2, 14th Street
between Constitution and Pennsylvania
Avenues, N.W., Washington, D.C. The
Committee advises the Office of the
Assistant Secretary for Export
Administration with respect to technical
questions that affect the level of export
controls applicable to materials and
related technology.

Agenda: General Session

1. Opening remarks by the Chairman.
2. Presentation of papers or comments

by the public.
3. Discussion of export controls on

chemical mixtures.
4. Discussion of definition for ‘‘reaction

vessels.’’
5. Discussion of ‘‘production and

disposal’’ technology for precursors
and equipment.

6. Consideration of any list of pathogens
that may be used in conjunction
with Biological Weapons
Convention measures.

7. Discussion on development of
definition for ‘‘production
microbiology.’’

8. Discussion on appropriateness and
validity of sampling techniques for
biological weapons challenge
inspections.

9. Discussion on proprietary
information that may be found in
challenge inspections and ways in
which it could be compromised.

10. Consideration of equipment or
processes indicative of biological
weapons capability or activity.

Executive Session

11. Discussion of matters properly
classified under Executive Order
12958, dealing with U.S. export
control programs and strategic
criteria related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the materials should be forwarded two
weeks prior to the meeting to the
address below:

Ms. Lee Ann Carpenter, TAC Unit/OAS/
EA/BXA, Room 3886C, U.S.
Department of Commerce,
Washington, D.C. 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on March 13, 1996,
pursuant to section 10(d) of the Federal
Advisory Committee Act, as amended,
that the series of meetings or portions of
meetings of the Committee and of any
Subcommittee thereof, dealing with the
classified materials listed in 5 U.S.C.
552(c)(1) shall be exempt from the
provisions relating to public meetings
found in section 10 (a)(1) and (a)(3) of
the Federal Advisory Committee Act.
The remaining series of meetings or
portions thereof will be open to the
public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
D.C. For further information or copies of
the minutes call (202) 482–2583.

Dated: April 25, 1996.
Lee Ann Carpenter,
Director, Technical Advisory Committee Unit.
[FR Doc. 96–10825 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–DT–M

Regulations and Procedures Technical
Advisory Committee; Notice of
Partially Closed Meeting

A meeting of the Regulations and
Procedures Technical Advisory
Committee will be held May 21, 1996,
9:00 a.m., in the Herbert C. Hoover
Building, Room 3884, 14th Street
between Constitution and Pennsylvania
Avenues, N.W., Washington, D.C. The
Committee advises the Office of the
Assistant Secretary for Export
Administration on implementation of
the Export Administration Regulations
(EAR) and provides for continuing
review to update the EAR as needed.

Agenda

Open Session
1. Opening Remarks by the Chairman.
2. Presentation of Papers or Comments by

the Public.
3. Reports from Working Groups.
4. Discussion on implementation of Export

Administration Regulations (EAR) reform.
5. Discussion on the Automated Export

System.
6. Update on the status of the Export

Administration Act.
7. Update on Bureau of Export

Administration initiatives.

Closed Session
8. Discussion of matters properly classified

under Executive Order 12958, dealing with
the U.S. export control program and strategic
criteria related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent that time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting. However, to facilitate the
distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials two weeks prior to the
meeting date to the following address:
Ms. Lee Ann Carpenter, TAC Unit/OAS/
EA, Room 3886C, Bureau of Export
Administration, U.S. Department of
Commerce, Washington, D.C. 20230.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on December 22,
1994, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended, that the series of meetings or
portions of meetings of the Committee
and of any Subcommittees thereof,
dealing with the classified materials
listed in 5 U.S.C. 552b(c)(1) shall be
exempt from the provisions relating to
public meetings found in section 10
(a)(1) and (a)(3), of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the Notice of Determination
to close meetings or portions of
meetings of the Committee is available
for public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
D.C. For further information, call Lee
Ann Carpenter at (202) 482–2583.

Dated: April 25, 1996
Lee Ann Carpenter,
Director, Technical Advisory Committee Unit.
[FR Doc. 96–10700 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–DT–M
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Foreign-Trade Zones Board

[Docket 33–96]

Foreign-Trade Zone 27—Boston,
Massachusetts; Application for
Expansion

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Massachusetts Port
Authority (Massport), grantee of
Foreign-Trade Zone 27, requesting
authority to expand its zone in Boston,
Massachusetts, within the Boston
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act, as amended (19 U.S.C. 81a–81u),
and the regulations of the Board (15 CFR
part 400). It was formally filed on April
23, 1996.

FTZ 27 was approved on April 5,
1977 (Board Order 116, 42 FR 18901,
4/11/77) and expanded on March 23,
1979 (Board Order 144, 44 FR 19502, 4/
3/79) and September 13, 1983 (Board
Order 224, 48 FR 41802, 9/19/83). The
zone currently consists of 4 sites (84.1
acres): Site 1 (5.1 acres)—within the
163-acre Boston Marine Industrial Park;
Site 2 (11 acres)—Commonwealth Pier
#5 on Northern Avenue; Site 3 (48
acres)—Commonwealth Storage Yards,
across from Site 2; and, Site 4 (20
acres)—within the Mass Tech Center (90
acres) at Logan International Airport.

The applicant is now requesting
authority to expand the general-purpose
zone to include the jet fuel storage and
distribution system (Proposed Site 5, 39
acres) at and adjacent to Logan
International Airport. The Airport fuel
system consists of facilities owned by
Mobil Corporation, Mobil Pipe Line
Company and Massport, including: the
Mobil Oil Corporation petroleum
terminal (92 tanks, 29 acres) and the
Mobil Pipe Line Company pipeline; the
Airport fuel storage and distribution
facilities (7 acres) including the North
Fuel Farm, the International Terminal
Tank System, fuel transmission
pipelines and hydrants; and, the
proposed Airport fuel facilities (3 acres),
transmission pipelines and hydrants
that are scheduled to become
operational in 1998. The Mobil facilities
will receive, store and distribute
products of all qualified suppliers,
including domestic oil refineries
operating under FTZ procedures.

No specific manufacturing requests
are being made at this time. Such
requests would be made to the Board on
a case-by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to

investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is July 1, 1996. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to July 15, 1996).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:
U.S. Dept. of Commerce, Export

Assistance Center, World Trade
Center, Suite 307, 164 Northern
Avenue, Boston, Massachusetts 02210

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th and Pennsylvania Avenue, NW,
Washington, DC 20230
Dated: April 23, 1996.

John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 96–10826 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–DS–P

International Trade Administration

[C–791–001]

Ferrochrome From South Africa;
Preliminary Results of Countervailing
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
ACTION: Notice of Preliminary Results of
Countervailing Duty Administrative
Review.

SUMMARY: The countervailing duty order
on ferrochrome from South Africa was
revoked effective January 1, 1995,
pursuant to section 753 of the Tariff Act
of 1930, as amended by the Uruguay
Round Agreements Act (the Act) (60 FR
40568). The Department of Commerce
(the Department) is conducting an
administrative review of this order to
determine the appropriate assessment
rate for entries made during the last
review period prior to the revocation of
the order (January 1, 1994, through
December 31, 1994). We preliminarily
determine the net subsidy to be de
minimis or zero for all companies for
the period January 1, 1994 through
December 31, 1994 (see ‘‘Preliminary
Results of Review’’ section). If the final
results of this review remain the same
as these preliminary results, the

Department intends to instruct the U.S.
Customs Service to liquidate, without
regard to countervailing duties,
shipments of the subject merchandise
from all companies exported on or after
January 1, 1994 and entered on or before
December 31, 1994. Because this order
has been revoked, the Department will
not issue further instructions with
respect to cash deposits of estimated
countervailing duties.
EFFECTIVE DATE: May 1, 1996.
FOR FURTHER INFORMATION CONTACT:
Melanie Brown or Dana Mermelstein,
Office of Countervailing Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482–2786.

SUPPLEMENTARY INFORMATION:

Background
On April 9, 1981, the Department

published in the Federal Register (46
FR 21155) the countervailing duty order
on ferrochrome from South Africa. On
March 7, 1995, the Department
published a notice of ‘‘Opportunity to
Request an Administrative Review’’ (60
FR 12540 ) of this countervailing duty
order. We received a timely request for
review from Chrome Resources (Pty)
Ltd. (Chrome Resources), Consolidated
Metallurgical Industries Limited (CMI),
Feralloys Limited (Feralloys), and
Samancor Limited (Samancor), South
African manufacturers/exporters of
ferrochrome to the United States. In
accordance with section 355.22 of the
Department’s Interim Regulations, this
review covers only those producers or
exporters of the subject merchandise for
which a review was specifically
requested (see Antidumping and
Countervailing Duties: Interim
Regulations; Request for Comments, 60
FR 25130 (May 11, 1995) (Interim
Regulations). Therefore, this review
covers the following companies:
Chrome Resources, CMI, Feralloys, and
Samancor.

On November 22, 1995, we extended
the period for completion of the
preliminary and final results pursuant
to section 751(a)(3) of the Tariff Act of
1930, as amended. See Extension of the
Time Limit for Certain Countervailing
Duty Administrative Reviews, 60 FR
55699. As explained in the memoranda
from the Assistant Secretary for Import
Administration dated November 22,
1995, and January 11, 1996, all
deadlines were further extended to take
into account the partial shutdowns of
the Federal Government from November
15 through November 21, 1995, and
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December 15, 1995, through January 6,
1996. Therefore, the deadline for these
preliminary results is no later than April
30, 1996, and the deadline for the final
results of this review is no later than
October 28, 1996.

Applicable Statute and Regulations
Unless otherwise indicated, all

citations to the statute are references to
the provisions of the Act. The
Department is conducting this
administrative review in accordance
with section 751(a) of the Act.
References to the Countervailing Duties;
Notice of Proposed Rulemaking and
Request for Public Comments, 54 FR
23366 (May 31, 1989) (Proposed
Regulations), are provided solely for
further explanation of the Department’s
countervailing duty practice. Although
the Department has withdrawn the
particular rulemaking proceeding
pursuant to which the Proposed
Regulations were issued, the subject
matter of these regulations is being
considered in connection with an
ongoing rulemaking proceeding which,
among other things, is intended to
conform the Department’s regulations to
the Uruguay Round Agreements Act
(URAA). See 60 FR 80 (January 3, 1995).

Scope of the Review
Imported products covered by this

review are South African ferrochrome,
which is currently classifiable under
items 7202.41.00, 7202.49.10 and
7202.49.50 of the Harmonized Tariff
Schedule (HTS). The HTS item numbers
are provided for convenience and
Customs purposes. The written
description remains dispositive.

Analysis of Programs

I. Program Previously Determined To
Confer Subsidies

Regional Industrial Development
Incentives

The Government of South Africa
offered several incentives to companies
located in geographically remote areas,
designated as industrial development
points. We determined in our previous
review of this order that, as regional
subsidies, these incentives constitute
countervailable subsidies within the
meaning of the Act. See Preliminary
Results of Countervailing Duty
Administrative Review; Ferrochrome
from South Africa, 56 FR 12170 (March
22, 1991) (Ferrochrome Preliminary
Results); Final Results of Countervailing
Duty Administrative Review;
Ferrochrome from South Africa, 56 FR
33254 (July 19, 1991) (Ferrochrome
Final Results). No new information or
evidence of changed circumstances has

been submitted in this proceeding to
warrant reconsideration of this finding.

A. Subsidy on Housing for Key
Personnel: The Regional Industrial
Development Authorities subsidize
housing for key personnel at industrial
development points for a maximum of
20 years on new mortgage loans and the
outstanding principal of existing loans.
The government subsidizes the interest
paid at a rate of 4.25 percent, allowing
the company to pay interest at the
interest rate charged by the largest
building society minus 4.25 percent.
There is a proviso that the recipient
company must pay interest at the rate of
at least six percent; the Regional
Industrial Development Authorities pay
the interest differential monthly.
Chrome Resources and Samancor
reported having worker housing loans
with the Industrial Development
Corporation which were subsidized by
the Regional Industrial Development
Authorities.

Chrome Resources reported the
amount of the government’s payments
toward the interest accrued on the
housing loans during the review period.
Consistent with Ferrochrome
Preliminary Results, we treated this
amount as an annually recurring grant,
and calculated Chrome Resources’
benefit by dividing this amount by
Chrome Resources’ total sales during
this period.

Rather than reporting the
government’s payments on its behalf,
Samancor reported the loan
information. Thus, in accordance with
the Proposed Regulations (sections
355.49(d)(1) and 355.44(b)(5)) we
calculated the interest differential, using
as our benchmark the Official Building
Society Rate, as reported in the
questionnaire response. Because the
amount of interest actually paid during
the review period was less than the
interest which would have been paid at
the benchmark rate, we calculated the
difference, and divided this amount by
the company’s total sales during the
review period. On these bases, we
preliminarily determine the net subsidy
from this program to be 0.01 percent ad
valorem for Chrome Resources and
0.001 percent ad valorem for Samancor.

B. Labor Incentive: This incentive is
offered as an annual cash grant for seven
years to approved regional development
industries. The incentive is calculated
on the basis of the number of employees
directly involved in the manufacturing
process at the industrial development
point, and is granted as a percentage of
the average salary/wage per employee.
Chrome Resources received an incentive
under this program. In Ferrochrome
Preliminary Results, we determined that

this incentive is an annually recurring
grant (56 FR at 12171). As such, we
expense the benefit in the year of
receipt, consistent with our practice as
described the General Issues Appendix
appended to the Final Countervailing
Duty Determination; Certain Steel
Products from Austria (58 FR 37217,
37226 (July 9, 1993)) (General Issues
Appendix) and section 355.48(a) of the
Proposed Regulations. To calculate the
benefit resulting from this program, we
divided the amount of the grant
received during the review period by
the company’s total sales during the
same period. On this basis, we
preliminarily determine the net subsidy
from this program to be 0.08 percent ad
valorem for Chrome Resources.

C. Interest Concession: An interest
concession is paid quarterly as a cash
grant to approved industries at
industrial development points, for a
period of ten years, on 100 percent of
the company’s investment on land and
buildings (excluding residential
accommodations), and on 50 percent of
their investment in other assets. The
value of the grant is based on the
interest cost as reflected in the
company’s financial statements and is
calculated on the basis of a pre-
determined market-related interest rate.
Chrome Resources received benefits
under this program. In Ferrochrome
Preliminary Results (56 FR at 12171), we
determined that this grant is recurring.
Thus, to calculate the benefit
attributable to this program, we divided
the amount of the grant received during
the review period by the company’s
total sales during the review period. See
the General Issues Appendix (58 FR at
37226); see also Proposed Regulations
(54 FR 23384). On this basis, we
preliminarily determine the net subsidy
from this program to be 0.11 percent ad
valorem for Chrome Resources.

II. Programs Preliminarily Determined
To Be Not Used

We examined the following programs
and preliminarily find that the
producers and/or exporters of the
subject merchandise did not apply for or
receive benefits under these programs
during the period of review.
A. Export Incentive Program
B. General Export Incentive Scheme
C. Industrial Development Corporation

Export Loans
D. Preferential Rail Rates
E. Beneficiation Allowance/Electricity

Rebate
F. Government Loan Guarantees

Preliminary Results of Review
For the period January 1, 1994

through December 31, 1994, we
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preliminarily determine the net
subsidies to be as follows:

Manufacturer/exporter Rate
(percent)

Chrome Resources (Pty) Ltd. ....... 00.20
Consolidated Metallurgical Indus-

tries Limited ............................... 00.00
Feralloys Limited ........................... 00.00
Samancor Limited ......................... 00.001

In accordance with the Act, any rate
less than 0.5 percent ad valorem in an
administrative review is de minimis.

The URAA replaced the general rule
in favor of a country-wide rate with a
general rule in favor of individual rates
for investigated and reviewed
companies. The procedures for
countervailing duty cases are now
essentially the same as those in
antidumping cases, except as provided
for in section 777(e)(2)(B) of the Act.
Requests for administrative reviews
must now specify the companies to be
reviewed. See 19 CFR § 355.22(a). The
requested review will normally cover
only those companies specifically
named. Pursuant to 19 CFR § 355.22(g),
for all companies for which a review
was not requested, duties must be
assessed at the cash deposit rate
previously ordered. Accordingly, for the
period January 1 through December 31,
1994, the assessment rates applicable to
all non-reviewed companies covered by
this order are the cash deposit rates in
effect at the time of entry.

If the final results of this review
remain the same as these preliminary
results, the Department intends to
instruct the U.S. Customs Service to
liquidate, without regard to
countervailing duties, shipments of the
subject merchandise from Chrome
Resources (Pty) Ltd., Consolidated
Metallurgical Industries Limited,
Feralloys Limited, and Samancor
Limited exported on or after January 1,
1994 and entered on or before December
31, 1994.

This countervailing duty order was
subject to section 753 of the Act. See
Countervailing Duty Order; Opportunity
to Request a Section 753 Injury
Investigation, 60 FR 27,963 (May 26,
1995). Because no domestic interested
parties exercised their right under
section 753(a) of the Act to request an
injury investigation, the International
Trade Commission made a negative
injury determination with respect to this
order, pursuant to section 753(b)(4) of
the Act. As a result, the Department
revoked this countervailing duty order,
effective January 1, 1995, pursuant to
section 753(b)(3)(B) of the Act.
Revocation of Countervailing Duty
Orders, 60 FR 40568 (August 9, 1995).

Accordingly, the Department will not
issue further instructions with respect to
cash deposits of estimated
countervailing duties.

Public Comment

Parties to the proceeding may request
disclosure of the calculation
methodology and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit
written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the time limit for filing the
case brief. Parties who submit argument
in this proceeding are requested to
submit with the argument (1) a
statement of the issue and (2) a brief
summary of the argument. Any hearing,
if requested, will be held seven days
after the scheduled date for submission
of rebuttal briefs. Copies of case briefs
and rebuttal briefs must be served on
interested parties in accordance with
section 355.38 of the Department’s
Interim Regulations.

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative’s
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under 19
CFR § 355.38, are due. The Department
will publish the final results of this
administrative review including the
results of its analysis of issues raised in
any case or rebuttal brief or at a hearing.
This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)).

Dated: April 25, 1996.
Susan G. Esserman,
Assistant Secretary for Import
Administration.
[FR Doc. 96–10827 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–DS–P

[C–122–404]

Live Swine From Canada; Extension of
Time Limit for Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
ACTION: Notice of Extension of Time
Limit for Countervailing Duty
Administrative Review.

SUMMARY: The Department of Commerce
(the Department) is extending the time

limit for preliminary and final results of
the tenth administrative review of the
countervailing duty order on live swine
from Canada. This extension is made
pursuant to the Tariff Act of 1930, as
amended by the Uruguay Round
Agreements Act (hereinafter, ‘‘the Act’’).
EFFECTIVE DATE: May 1, 1996.
FOR FURTHER INFORMATION CONTACT:
Stephanie Moore or Brian Albright,
Office of Countervailing Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-2786.

Postponement
Under the Act, the Department may

extend the deadline for completion of
an administrative review if it
determines that it is not practicable to
complete the review within the
statutory time limit of 365 days. The
Department finds that it is not
practicable to complete the tenth
administrative review of live swine from
Canada within this time limit. See
Decision Memorandum on Live Swine
from Canada—Extension of Deadlines
for the 10th Review dated April 1, 1996.

In accordance with section
751(a)(3)(A) of the Act, the Department
will extend the time for completion of
the preliminary results of this review
from a 245-day period to no later than
a 365-day period and for completion of
the final results of this review from a
120-day period to no later than a 180-
day period.

Dated: April 25, 1996.
Joseph A. Spetrini,
Deputy Assistance Secretary for Compliance.
[FR Doc. 96–10828 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–D5–M

Patent and Trademark Office

Fastener Insignia Processing

ACTION: Proposed Collection; Comment
Request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on the
proposed information collection as
required by the Paperwork Reduction
Act of 1995, Public Law 104–13 (44
U.S.C. 3506(c)(2)(A)). The collection of
this information is required in the
performance of the Patent and
Trademark Office’s (Office) statutory
and regulatory functions under section
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8 of the Fastener Quality Act, Public
Law 101–502.
DATES: Written comments must be
submitted on or before July 1, 1996.
ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Forms Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW.,
Washington D.C. 20230.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to the attention of Lynne G.
Beresford, Trademark Legal
Administrator, at the Office of the
Assistant Commissioner for Trademarks,
2900 Crystal Drive, Arlington, Va.
22202–3513 or by facsimile
transmission to (703) 308–7220.

SUPPLEMENTARY INFORMATION:

I. Abstract
The Patent and Trademark Office

(Office) is to administer the record-
keeping function required by Section 8
of the Fastener Quality Act, Public Law
101–502 which provides in section 8(b)
that: ‘‘The Secretary shall establish, by
regulation, a program to provide for the
recordation of the insignias of the
manufacturers and private label
distributors described in subsection (a)
to ensure the traceability of a fastener to
its manufacturer or private label
distributor.’’ In order to perform this
function, the Office plans to accept
applications for recordal of fastener
insignia and to maintain a listing of
such insignia. This listing will be open
to public inspection and copies will be
available for sale to the public.

In addition, upon request, the Office
will provide manufacturers and private
label distributors, who do not wish to
record an insignia, with a unique alpha-
numeric designation which can be used
as a recorded insignia.

Manufacturers and private label
distributors who record insignia or
alpha-numeric designations will be
required to renew those recordals every
five years and to notify the Office of any
changes of address.

II. Method of Collection
Mail.

III. Data
OMB Collection Number: Unassigned.
Form Numbers: 1652 and 1653.
Type of Review: Regular.
Affected Public: The forms will be

used by the manufacturers and private
label distributors of certain types of
industrial fasteners. Use of the forms
will not be mandatory and some filers

will probably develop their own forms.
The information collected will be a
matter of public record. The purpose of
collecting the information is to ensure
that a fastener can be traced to its
manufacturer or private label
distributor.

Estimated Number of Respondents:
The Office estimates that there will be
between 300 and 900 respondents.

Estimated Time Per Response: The
Office estimates that applicants will
need 10 minutes to complete the
application or the renewal form.

Estimated Total Annual Burden
Hours: 100 (600 applications @ 10
minutes each).

Estimated Total Annual Cost: $1,100.

IV. Requests for Comments
Comments are invited on: (a) Whether

the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: April 25, 1996.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 96–10699 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–16–P

CONSUMER PRODUCT SAFETY
COMMISSION

Small Business Conference

Notice of Conference

SUMMARY: The Consumer Product Safety
Commission (CPSC) is announcing a
conference, cosponsored by CPSC and
the International Consumer Product
Health and Safety Organization
(ICPHSO), on cutting regulatory red tape
and reducing business costs.
DATES: The conference will be held
Tuesday, June 11, 1996, 9 a.m.–4:30
p.m., at One World Trade Center, 43rd
Floor (Oval Room), New York, N.Y.

Persons who wish to attend must
register by May 24, 1996.
FOR FURTHER INFORMATION CONTACT: The
CPSC New York Regional Office at (212)
466–1616.

SUPPLEMENTARY INFORMATION:

A. What is the conference about?
This dynamic conference, sponsored

by CPSC and ICPHSO, will provide you
with valuable information on how CPSC
is helping small business to cut red tape
and reduce business costs.

Small Business Administration’s
Administrator, Phil Lader, will keynote
the event. It will include panel
discussions on (1) CPSC’s structure and
regulations, (2) how to make import/
export laws work for small business, (3)
how to take advantage of CPSC’s
information and data resources, (4)
women and small business, and (5) a
round table discussion where CPSC and
other officials listen to you. CPSC’s
Chairman Ann Brown will also
announce the establishment of CPSC’s
‘‘Small Business Ombudsman.’’

B. Who should attend the conference?
The conference will be especially

valuable to:
—Small business owners
—Manufacturers, retailers, and

wholesalers
—Importers and exporters
—Freight forwarders
—Customs brokers
—International trade representatives

C. How do I register for the conference?
You should obtain a copy of the

memorandum, proposed agenda, and
advance registration form from CPSC’s
New York Regional Office by
telephoning (212) 466–1616. When
completed, the form and the fee of $75
per person should be mailed to ICPHSO,
P.O. Box 3425, York, PA 17402, no later
than May 24, 1996.

Dated: April 24, 1996.
Sadye E. Dunn,
Secretary, Consumer Product Safety
Commission.
[FR Doc. 96–10679 Filed 4–30–96; 8:45 am]
BILLING CODE 6355–01–P

DEPARTMENT OF DEFENSE

Department of the Navy

Notice of Intent To Prepare an
Environmental Impact Statement for
the Realignment of E–2 Aircraft
Squadrons From Naval Air Station,
Miramar

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
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Act of 1969, as implemented by the
Council on Environmental Quality
(CEQ) regulations (40 CFR Parts 1500–
1508), the Department of the Navy
announces its intent to prepare an
Environmental Impact Statement (EIS)
to evaluate the environmental effects of
realigning the Airborne Early Warning
Wing (AEWWING), consisting of four E–
2 aircraft squadrons and associated
personnel, presently located at Naval
Air Station (NAS) Miramar to another
naval air station with compatible
mission and function.

The realignment is in accordance with
the legislative requirements of the
Defense Base Closure and Realignment
Act (DBCRA) of 1990 (Public Law 101–
510), as implemented by the Base
Realignment and Closure (BRAC)
processes of 1993 and 1995. BRAC–1993
directed the closure of Marine Corps Air
Stations (MCAS) EL Toro and Tustin
and realigned aviation units, functions
and personnel at MCAS El Toro and
MCAS Tustin to NAS Miramar and
MCAS Camp Pendleton. The Navy and
Marine Corps agreed to transfer
ownership of NAS Miramar from Navy
to Marine Corps in September 1997.
Accordingly, the four AEWWING
squadrons must be relocated from their
present location at NAS Miramar.

The proposed action entails relocating
four E–2 squadrons (16 aircraft), as well
as related support personnel,
equipment, and functions from NAS
Miramar to another naval air station.
The Navy has identified NAS North
Island, NAS Lemoore, Naval Air
Warfare Center (NAWC) Point Mugu
and Naval Air Facility (NAF) El Centro
as potential receiving sites for the
relocated squadrons. To accommodate
the AEWWING relocation, military
construction projects (new construction,
expansion, modification or demolition)
would be necessary at any receiving site
under consideration. The amount of
construction required is dependent
upon availability and compatibility of
existing space at each alternative base.
In all cases, new or modified hangar
space, aircraft parking aprons,
maintenance facilities and E–2 specific
training facilities would be required.
Construction or modification of
community support facilities would be
based on the adequacy and capacity of
existing resources at each base.

The Navy intends to analyze the
environmental effects of the realignment
and potential construction at the four
alternative base locations. Major
environmental issues that will be
addressed in the EIS include, but are not
limited to: geology/soils/seismicity;
biology; water resources/hydrology/
drainage/flood control; noise; air

quality/conformity; land use; cultural
resources; socioeconomics;
transportation/circulation; public health
and safety/hazardous materials;
aesthetics; public services/utilities; and
environmental justice.

The Navy will initiate a scoping
process for the purpose of determining
the extent of issues to be addressed and
identifying the significant issues related
to the AEWWING realignment. The
public and interested parties are invited
to participate in the scoping process, to
review the draft EIS, and to attend a
public meeting on the draft EIS. Public
scoping meetings will be conducted at
all four alternative base locations on the
following dates starting at 7:00 p.m.:

• Tuesday, May 21, 1996 at the
Oxnard Center for Performing Arts,
Thousand Oaks/Hueneme Room, 800
Hobson Way, Oxnard, California.

• Thursday, May 23, 1996 at the
Board of Supervisors Chambers, County
Administration Center (Second Floor),
940 West Main Street, EL Centro,
California.

• Tuesday, May 28, 1996 at Coronado
High School Auditorium, 650 D
Avenue, Coronado, California.

• Wednesday, May 29, 1996 at
Lemoore Union High School Cafeteria,
Back Room, 101 East Bush Street,
Lemoore, California.

A brief presentation on the proposed
action will precede the request for
public comment. Navy representatives
will be available at these meetings to
receive comments from the public
regarding issues of concern. It is
important that federal, state, local
agencies and interested individuals take
this opportunity to identify
environmental concerns that should be
addressed during the preparation of the
draft EIS.

Agencies and the public are invited
and encouraged to provide written
comments in addition to, or in lieu of,
oral comments at the public scoping
meetings. To be most helpful, scoping
comments should clearly describe
specific issues or topics which the
commenter believes the draft EIS should
address. In the interest of time, speakers
will be asked to limit comments to five
minutes.
ADDRESSES: Written statements or
questions regarding the scoping process
should be postmarked no later than June
6, 1996, to Commanding Officer,
Southwest Division, Naval Facilities
Engineering Command, 1220 Pacific
Highway, San Diego, CA 92132–5190
(Attention: Ms. Kelly Knight, Code
232.KK). Ms. Knight may be reached by
phone at (619) 532–1158 or by fax at
(619) 532–3824.

Dated: April 26, 1996.
M. A. Waters,
LCDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 96–10744 Filed 4–30–96; 8:45 am]
BILLING CODE 3810–FF–M

Notice of Intent To Prepare an
Environmental Impact Statement for
the Realignment of Naval Sea Systems
Command Headquarters Within the
Washington, DC Area

SUMMARY: Pursuant to Section 102(2)(c)
of the National Environmental Policy
Act of 1969 as implemented in the
Council on Environmental Quality
regulations (40 CFR parts 1500–1508),
the Department of the Navy announces
its intent to prepare an Environmental
Impact Statement (EIS) for the
Realignment of Naval Sea Systems
Command Headquarters (NAVSEA)
within the Washington DC area.

As directed by the Defense Base
Closure and Realignment Act of 1990, as
implemented by the 1995 Base Closure
and Realignment (BRAC) process, the
receiver site designated by the 1993
BRAC process was changed from the
White Oak facility in Silver Spring, MD,
to another location within the
Washington, DC area. The preferred
receiver site is the Washington Navy
Yard.

Approximately 4,100 NAVSEA
personnel will move by 2001. The
NAVSEA activities involved in the
realignment are primarily
administrative, and will require 1.15
million square feet of office space,
parking for 3,500 vehicles, and
infrastructure upgrades. Alternatives to
implement this realignment include a
combination of adaptive reuse of
existing structures, demolition, and/or
new construction. The EIS will address
the following impact areas of concern:
cultural resources; air quality; water
quality; floodplains; flora and fauna;
socioeconomics (traffic, employment,
services, access, environmental justice);
permitting requirements; safety; and
compatibility with existing military and
civilian functions.

The Navy will hold two public
scoping meetings for the purpose of
further identifying the scope of issues to
be addressed in the EIS. The meetings
will be held on Thursday, May 16, 1996,
and Saturday, May 18, 1996. The first
meeting will be held at the Washington
Navy Yard’s Officer’s Club (Building
101, 901 M Street SE). It will begin with
an open house at 7:00 PM, followed by
the scoping meeting at 8:00 PM. The
second meeting will be held at the Hine
Junior High School Auditorium (8th and
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Pennsylvana Ave. SE). It will begin with
an open house at 1:00 PM followed by
the scoping meeting at 2:00 PM. Navy
representatives will make a brief
presentation, then members of the
public will be asked to provide their
comments. It is important that federal,
state, and local agencies and interested
individuals take this opportunity to
identify environmental concerns that
should be addressed in the EIS. In the
interest of time, speakers will be asked
to limit comments to five minutes.
ADDRESSES: Agencies and the public are
encouraged to provide written
comments in addition to, or, in lieu of,
oral comments at the scoping meeting.
To be most helpful, comments should
clearly describe specific issues or topics
which the EIS should address. Written
comments must be postmarked by June
1, 1996, and should be mailed to
Commanding Officer, Engineering Field
Activity Chesapeake, Naval Facilities
Engineering Command, Washington
Navy Yard, Bldg. 212, 901 M Street SE,
Washington DC 20374–5018 (Attn: Mr.
Hank Riek), telephone (202) 685–3064,
facsimile (202) 685–3350. The scoping
meeting will be conducted in English,
and requests for language interpreters or
other special communications needs
should be made to Mr. Riek at least one
week prior to the meeting. The Navy
will make every reasonable effort to
accommodate these needs.

Dated: April 26, 1996.
M.A. Waters,
LCDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 96–10746 Filed 4–30–96; 8:45 am]
BILLING CODE 3810–FF–M

Notice of Availability of a Draft Plan for
U.S. Navy Compliance With
Regulations 5 of Annex V to the
MARPOL Convention, and of a Draft
Environmental Impact Statement
(DEIS) for Disposal of U.S. Navy
Shipboard Solid Waste, and Notice of
Public Hearing To Receive Comments
on the DEIS

SUMMARY: The Department of the Navy
(DON) announces the availability of two
documents pertaining to the
management of solid waste aboard Navy
ships. The first is a Draft Plan for
Compliance with Regulation 5 of Annex
V to the MARPOL Convention by
vessels owned or operated by the
Department of the Navy. The second
document is a Draft Environmental
Impact Statement (DEIS) for Disposal of
U.S. Navy Shipboard Solid Waste.
Copies of these documents can be
obtained by contacting Mr. Robert

Ostermueller, Planner in Charge,
Northern Division, Naval Facilities
Engineering Command, 10 Industrial
Highway, Mail Stop #82, Lester,
Pennsylvania 19113–2090, telephone
(610) 595–0759, fax (610) 595–0778.

Federal, state and local agencies, and
interested individuals, are encouraged
to submit comments regarding the draft
Plan and/or the DEIS. Written
comments may be submitted to Mr.
Ostermueller at the above address. The
Navy will also hold two public meetings
to receive oral or written comments on
either or both documents. The first
meeting will be held at 7:30 PM on
Tuesday May 28, 1996, at the Holiday
Inn, 625 First Street, Alexandria,
Virginia, 22314. The second meeting
will be held at 7:30 PM on Thursday,
May 30, 1996, at the Clift Hotel, 495
Geary Street, San Francisco, CA, 94120.
In the interest of available time, each
speaker will be asked to limit oral
comments to five minutes. Longer
comments should be summarized at the
public meeting or mailed to the address
indicated above.
DATES: Written comments on the Plan
and/or the DEIS will be considered if
received by Mr. Ostermueller at the
above address not later than June 17,
1996. Oral or written comments will
also be considered if presented at one of
the public meetings discussed above, to
be held on May 28 and 30, 1996.
FOR FURTHER INFORMATION CONTACT:
CDR Lane Willson, U.S. Navy,
Shipboard Solid Waste Project Manager,
Chief of Naval Operations (N45) 2211 S.
Clark Place, Arlington, VA 22244–5108,
(703) 602–8794.
SUPPLEMENTARY INFORMATION: The
Special Area Compliance Plan is being
prepared pursuant to Section 1003(c)(2)
of the National Defense Authorization
Act for Fiscal Year 1994, Public Law
103–160, codified at 33 U.S.C. 1902(2)–
(4). That statute requires the Secretary of
the Navy to submit, by 30 November
1996, a plan for compliance by all ships
owned or operated by the DON with the
requirements of Regulation 5 of Annex
V of the International Convention for
the Prevention of Pollution from Ships
(MARPOL). Regulation 5 of Annex V
establishes rules pertaining to discharge
of shipboard solid waste from vessels
operating in designated ‘‘special areas’’
of the world, of which three are
currently in effect: the Baltic Sea, the
North Sea and the Antarctic Region.
Essentially Regulation 5 of Annex V
prohibits all discharges of solid waste,
other than food waste, from ships in
‘‘in-effect’’ special areas.

The Compliance Plan must be
submitted in consultation with the

Secretary of State, the Secretary of
Commerce, the Secretary of
Transportation and the Administrator of
the Environmental Protection Agency.
The statute also requires the
opportunity for public participation in
the Plan’s development, and for public
comment on the Plan.

Pursuant to the statutory mandate to
provide opportunity for public
participation in the development of the
plan, DON announced commencement
of the Plan’s development in the
Federal Register of July 21, 1994 (59
Fed. Reg. 37223). That announcement
identified three solid waste management
alternatives that would be considered:
on-board destruction through
incineration or some form of advanced
waste destruction technology; storage
aboard ship for later offload ashore; and
on-board processing and discharge at
sea of waste products. The
announcement solicited public
comment on the Compliance Plan,
specifically requesting comment on the
scope of alternatives to be considered,
on the studies considered necessary, on
measures of merit by which to evaluate
the alternatives, and on suggested
technologies or strategies for
compliance. Written comments from the
public were invited. The July 21, 1994,
Federal Register notice also announced
a September 20, 1994 public meeting, at
which the Navy presented information
on and received public comment
concerning preparation of the
Compliance Plan. In November 1995
and again in February 1996 the Navy
met with representatives of federal and
state environmental agencies, industry
and environmental interest groups in
order to obtain their views regarding the
Plan. These efforts, this notice’s request
for comments on the Plan, and the
opportunity for public involvement in
the DEIS development, described below,
provide the public with the opportunity
to participate in development of the
Compliance Plan.

The draft Plan concludes that it is not
technologically feasible, within the
foreseeable future, for certain Navy
vessels to comply fully with the special
area discharge limitations of Regulation
5 of Annex V, while at the same time
maintaining the required level of
operational capability. Full compliance
would require all naval vessels
operating in ‘‘in-effect’’ special areas to
adopt either the onboard destruction or
the storage and retrograde approach to
shipboard solid waste management. The
draft Plan demonstrates that, given the
current state of demonstrated shipboard
solid waste management technology,
adoption of either approach would
materially interfere with the operations
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and operational capability of certain
U.S. Navy warships operating in ‘‘in-
effect’’ special areas.

The draft Plan identifies as the Navy’s
preferred alternative a combination of
waste management approaches for the
Fleet, depending upon the design,
construction, manning and operating
profiles of the various ship types. Navy
vessels smaller than frigates, such as
fleet ocean tugs, rescue and salvage
vessels, mine countermeasure ships and
coastal patrol craft, have relatively small
crews and typically remain at sea in ‘‘in-
effect’’ special areas for only a few days
at a time. Given these circumstances it
is feasible for these vessels, employing
compaction technology, to retain solid
waste on board for shore disposal. For
these vessels, therefore, the Navy’s
preferred alternative for special area
compliance is storage and retrograde of
solid waste.

The draft plan indicates that ocean
going surface vessels of frigate size and
larger are technologically unable to
comply with the special area discharge
limitations of Regulation 5 of Annex V
while maintaining required levels of
operational capability. U.S. Navy
frigates are vessels approximately 450
feet in length and with a displacement
of roughly 4,100 tons. The Navy’s
preferred special area compliance
alternative for these vessels is a
combination of management practices.
Plastic and hazardous waste would be
stored aboard for recycling or disposal
ashore. The remaining solid waste
streams, consisting of paper, cardboard
metal and glass, would be processed
using shipboard equipment and
discharged overboard. Paper, cardboard
and food waste would be processed in
a pulper, creating a slurry of those
wastes in seawater, which would be
discharged overboard. Metal and glass
would be processed in a shredder,
which would tear or break metal cans
and glass containers into small pieces.
The processed waste would then be
bagged in burlap and discharged
overboard.

The Compliance Plan does not
address submarines; further research
and development is needed to resolve
the particular solid waste challenges
unique to submarines. In the meantime,
submarines will continue to minimize
waste generated at sea through intensive
source reduction efforts at the pier.

Although it would be consistent with
the MARPOL Convention, which
requires reasonable and practicable
compliance efforts of warships, the
Navy’s preferred alternative for frigate
size and larger vessels would not be
consistent with a future requirement of
the Act to Prevent Pollution from Ships

(APPS), 33 U.S.C. 1901 et seq. Section
1902(c)(1) of APPS requires Navy
surface vessels to comply with
MARPOL special area requirements by
31 December 2000. To avoid
inconsistency with U.S. law after the
year 2000, and in accordance with
Section 1902(c) (3) and (4), the Navy is
recommending a legislative amendment
to APPS that will allow discharge after
the date of non-plastic, non-floating
pulped and shredded material in special
areas of certain naval vessels. This
authorization would extend only to
those vessels that the Secretary of the
Navy determines are prevented by their
uniquely military design, construction,
manning or operating requirements from
being capable of meeting the Regulation
5 of Annex V discharge standards. The
proposed legislation would prohibit the
discharge of pulped material within 3
nautical miles of the nearest land, and
would prohibit the discharge of
shredded material within 12 nautical
miles of the nearest land.

The Draft Environmental Impact
Statement (DEIS) on Disposal of U.S.
Navy Shipboard Solid Waste was
developed pursuant to Executive Order
12114 (Environmental Effects Abroad of
Major Federal Actions), and Section
102(2)(C) of the National Environmental
Policy Act of 1969, as implemented by
the Council on Environmental Quality
regulations (40 CFR 1500–1508). A
Notice of Intent to prepare the
Environmental Impact Statement (EIS)
was provided in the Federal Register on
October 12, 1995 (60 FR 53171). The
notice reiterated the solid waste
disposal alternatives that would be
considered, and announced public
scoping meetings. These meetings were
held in Alexandria, VA, and in San
Francisco, CA, in October 1995.

The DEIS addresses the
environmental consequences of each of
the alternative means of shipboard solid
waste management, and identifies the
same preferred alternative as does the
Compliance Plan. The DEIS has been
provided to Congress in conjunction
with the Navy’s APPS legislative
proposal, discussed above. Hence, the
DEIS serves also as a Legislative
Environmental Impact Statement (LEIS)
to assist in Congressional consideration
of the legislative proposal. If enacted,
the amendment to APPS would
authorize, but not require, the Navy to
implement its currently identified
preferred alternative as the Navy’s final
plan for special area compliance.

As indicated above, comment on the
draft Compliance Plan and on the DEIS
is required not later than June 17, 1996.
The Navy will consider all comments
and anticipates promulgating a final

Compliance Plan and Final EIS in late
summer or early fall, 1996.

Dated: April 26, 1996.
M.A. Waters,
LCDR, JAGC, USN Federal Register Liaison
Officer.
[FR Doc. 96–10745 Filed 4–30–96; 8:45 am]
BILLING CODE 3810–FF–M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before May 31,
1996.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Wendy Taylor, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202–4651.
FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708–8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1–800–877–8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the
Information Resources Group publishes
this notice containing proposed
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information collection requests prior to
submission of these requests to OMB.
Each proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

Dated: April 25, 1996.
Gloria Parker,
Director, Information Resources Group.

Office of Management

Type of Review: New.
Title: U.S. Department of Education

Protection of Human Subjects in
Research Instructions to Applicants/
Offerers.

Frequency: On Occasion.
Affected Public: Individuals or

households; Business or other for-profit;
Not-for-profit institutions; State, Local
or Tribal Government, SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 23,378
Burden Hours: 1,395
Abstract: The instructions to grant

applicants of the federal requirements
for the Protection of Human Subjects in
Research and require them to provide
certain information on any planned
research activities involving human
subjects. The instructions to contract
offerors instruct offerors to provide
certain information about planned
research activities involving human
subjects.

Office of Management

Type of Review: New.
Title: U.S. Department of Education

Protection of Human Subjects in
Research Compliance Form.

Frequency: On Occasion.
Affected Public: Individuals or

households; Business or other for-profit;
Not-for-profit institutions; State, Local
or Tribal Government, SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 260
Burden Hours: 1,138
Abstract: The Compliance Form and

guidance is used by institutions and
individuals to provide a record of their
compliance with the U.S. Department of
Education regulations for the protection
of human subjects in research.

Office of Special Education and
Rehabilitative Services

Type of Review: Reinstatement.
Title: Resolution of Applicant/Client

Appeals.
Frequency: Annually.
Affected Public: State, local or Tribal

Gov’t SEAs or LEAs.
Annual Reporting and Recordkeeping

Hour Burden:
Responses: 82
Burden Hours: 164
Abstract: Form RSA–722 is needed to

meet specific data collection
requirements in Subsections 102(d)(6)
(A) and (B) of the Rehab Act of 1973, as
amended on the number of Applicant/
Client appeals handled by impartial
hearing officers. The information
collected is used to evaluate the types
of complaints made by applicants/
clients of the vocational rehabilitation
program and the final resolution of
appeals filed. Respondents are State
agencies that administer the Federal/
State Program for Vocational
Rehabilitation.

Office of Special Education and
Rehabilitative Services

Type of Review: Extension.
Title: Report of Randolph-Sheppard

Vending Facility Program.
Frequency: Annually.
Affected Public: Individuals or

households; Business or other for-profit;
Federal Government; State, local or
Tribal Gov’t, SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 51
Burden Hours: 739
Abstract: The information is needed

to evaluate the effectiveness of the
program and to promote growth. The
information is transmitted to State
agencies to assist in the conduct and
expansion of the program at the State
level. Respondents are the designated
vocational rehabiliation agencies.

[FR Doc. 96–10702 Filed 4–30–96; 8:45 am]
BILLING CODE 4000–01–P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Department
of Energy/Los Alamos National
Laboratory

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Public Law 92–463, 86 Stat. 770) notice
is hereby given of the following

Advisory Committee meeting:
Environmental Management Site-
Specific Advisory Board (EM SSAB),
Los Alamos National Laboratory.

DATES: Wednesday, May 15, 1996: 6:30
pm–9:30 pm; 7:00 pm to 7:30 pm
(public comment session).

ADDRESSES: Santa Clara Pueblo, Kee
Street, Santa Clara Pueblo, Espanola,
New Mexico 87532, 505–753–7330.

FOR FURTHER INFORMATION CONTACT: Ms.
Kimberly Roybal, Los Alamos National
Laboratory Citizens’ Advisory Board
Support, Northern New Mexico
Community College, 1002 Onate Street,
Espanola, NM 87352, (800) 753–8970, or
(505) 753–8970.

SUPPLEMENTARY INFORMATION:

Purpose of the Board

The purpose of the Advisory Board is
to make recommendations to DOE and
its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

Wednesday, May 15, 1996

6:30 PM Call to Order and Welcome
7:00 PM Public Comment
8:00 PM Work Plan Discussion
8:30 PM Sub-Committee Reports
9:30 PM Adjourn

Public Participation

The meeting is open to the public.
Written statements may be filed with
the Committee either before or after the
meeting. Individuals who wish to make
oral statements pertaining to agenda
items should contact Ms. Roybal, at the
telephone number listed above.
Requests must be received 5 days prior
to the meeting and reasonable provision
will be made to include the presentation
in the agenda. The Designated Federal
Official is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business.

Minutes

The minutes of this meeting will be
available for public review and copying
at the Freedom of Information Public
Reading Room, 1E–190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available by writing to Herman
Le-Doux, Department of Energy, Los
Alamos Area Office, 528 35th Street, Los
Alamos, NM 87185–5400.
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Issued at Washington, DC on April 24,
1996.
Rachel M. Samuel,
Acting Deputy Advisory Committee
Management Officer.
[FR Doc. 96–10753 Filed 4–30–96; 8:45 am]
BILLING CODE 6450–01–P

Environmental Management Site-
Specific Advisory Board, Monticello
Site

AGENCY: Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Public Law 92–463, 86 Stat. 770) notice
is hereby given of the following
Advisory Board Committee Meeting:
Environmental Management Site-
Specific Advisory Board, Monticello
Site.

DATE AND TIME: Tuesday, June 18, 1996
7:00 p.m.–9:00 p.m.

ADDRESSES: Monticello City Office, 17
North 1st East, Monticello, Utah 84535.

FOR FURTHER INFORMATION CONTACT:
Audrey Berry, Public Affairs Specialist,
Department of Energy Grand Junction
Projects Office, P.O. Box 2567, Grand
Junction, CO, 81502 (303) 248–7727.

SUPPLEMENTARY INFORMATION:

Purpose of the Board

The purpose of the Board is to advise
DOE and its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

Updates on repository progress and
reports from subcommittees on local
training and hiring, health and safety,
and future land use.

Public Participation

The meeting is open to the public.
Written statements may be filed with
the Committee either before or after the
meeting. Individuals who wish to make
oral statements pertaining to agenda
items should contact Audrey Berry’s
office at the address or telephone
number listed above. Requests must be
received 5 days prior to the meeting and
reasonable provision will be made to
include the presentation in the agenda.
The Designated Federal Official is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of 5 minutes to
present their comments.

Minutes

The minutes of this meeting will be
available for public review and copying
at the Freedom of Information Public
Reading Room, 1E–190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available by writing to Audrey
Berry, Department of Energy Grand
Junction Projects Office, P.O. Box 2567,
Grand Junction, CO 81502, or by calling
her at (303) 248–7727.

Issued at Washington, DC on April 24,
1996
Rachel Murphy Samuel,
Acting Deputy Advisory Committee
Management Officer.
[FR Doc. 96–10754 Filed 4–30–96; 8:45 am]
BILLING CODE 6450–01–P

Bonneville Power Administration

Bonneville Power Administration/
Lower Valley Power and Light;
Transmission System Reinforcement
Project

AGENCY: Bonneville Power
Administration (BPA), Department of
Energy (DOE).
ACTION: Notice of Intent to Prepare an
Environmental Impact Statement (EIS).

SUMMARY: Lower Valley Power and Light
(LVPL) buys electricity from BPA and
sells it to the homes and businesses of
the Jackson and Afton, Wyoming, areas.
Since the mid-1980s, LVPL’s electrical
load has been growing by an average of
4–5 megawatts per year and continued
growth is expected. LVPL’s customers
use the greatest amount of electricity in
the winter when temperatures are low
and heating needs are high. By 2001,
during the winter season, an outage of
one of the BPA or LVPL transmission
lines that serves these areas could cause
voltage to dip below acceptable levels in
the Jackson area and to a lesser extent
in the Afton area. Low voltage levels can
cause brown-outs or, under certain
conditions, a black-out. Without
electricity, homes and businesses are
left without heat and lights. These
conditions can be dangerous to
residents and businesses in winter. The
transmission system that serves the
Afton and Jackson, Wyoming, areas
needs to be reinforced by 2001 to
maintain voltage stability. BPA and
LVPL propose to maintain voltage
stability by building an additional 115-
kilovolt line from BPA’s Swan Valley
Substation in Swan Valley, Idaho, to
Teton Substation in Jackson, Wyoming.

Potential Federal cooperating agencies
include the U.S. Department of
Interior—Bureau of Land Management,
and the U.S. Department of
Agriculture—Targhee and Bridger-Teton
National Forests. In accordance with
National Environmental Policy Act
requirements, BPA and the cooperating
agencies will prepare an EIS on this
proposal to inform decisionmakers
about potential environmental effects of
the proposal. In addition, LVPL will
take an active role in providing
information to BPA, the cooperating
agencies, and identified publics.
DATES: Interested and affected publics
such as landowners, special interest
groups, local and State governments,
Tribes, utilities, and community groups
are invited to help BPA and the
cooperating agencies identify
alternatives, environmental resources,
and issues to be addressed in the draft
EIS. A packet of information to explain
the proposal, the environmental
process, and how to participate will be
sent to interested or potentially affected
publics at the beginning of the scoping
period. Four BPA-sponsored scoping
meetings will be held in May or June in
Idaho Falls, Swan Valley, and Victor or
Driggs, Idaho; and Jackson, Wyoming.
Meetings will be open-house style and
project material will be available for
public review. BPA, the cooperating
agencies, and LVPL staff will answer
questions and BPA will accept verbal
and written comments. The time and
place of scoping meetings will be
announced in the packet of information
being sent to interested publics and in
local newspapers. Written comments
before, during, or after scoping meetings
should be sent to the Public
Involvement Manager at the address
below. Close of the comment period will
be announced in the information packet
and at the public meetings.

BPA, in conjunction with the
cooperating agencies, plans to file and
distribute a draft EIS for public review
in the spring of 1997. BPA, the
cooperating agencies, and LVPL will
hold public meetings in local
communities to give the public an
opportunity to review and comment on
the draft EIS.
ADDRESSES: BPA invites participation,
comments, and suggestions on the
proposed scope of the draft EIS. Send
comment letters, requests to be placed
on the project mail list, and requests for
more information to the Public
Involvement Manager, Bonneville
Power Administration—CKP, P.O. Box
12999, Portland, Oregon, 97212, or call
503–230–3478, toll-free 1–800–622–
4519, or fax 503–230–3984. Comments
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may also be sent to the BPA Internet
address: comment@bpa.gov. Documents
can be requested by calling toll-free 1–
800–622–4520.
FOR FURTHER INFORMATION, CONTACT:
Mike Johns, Project Manager, Bonneville
Power Administration—TE, P.O. Box
3621, Portland, Oregon, 97208–3621. E-
mail requests or questions should be
sent to mcjohns@bpa.gov, or call toll-
free 1–800–662–6963. You may also
contact Nancy Wittpenn, Environmental
Project Lead, Bonneville Power
Administration—ECN, P.O. Box 3621,
Portland, Oregon, 97208–3621. E-mail
requests or questions should be sent to
nawittpenn@bpa.gov, or call toll-free 1–
800–662–6963. In the local area, contact
Rick Knori, Lower Valley Power and
Light, P.O. Box 572, Jackson, Wyoming,
83001, or call him at 307–739–6038 or
toll-free 1–800–882–5875.
SUPPLEMENTARY INFORMATION: LVPL
serves its customers from two 115-
kilovolt transmission lines. One line,
owned and operated by BPA, runs from
Swan Valley Substation near Swan
Valley in Bonneville County, Idaho, east
to Teton Substation near Jackson in
Teton County, Wyoming. The other line,
owned by LVPL, runs from Palisades
Substation at Palisades Dam, southeast
along the reservoir to LVPL’s Snake
River Substation in Alpine, Wyoming.
At Snake River Substation, the line
splits; one line follows the Snake River
most of the way into Jackson, the other
line runs south to serve the Afton area.

BPA can reliably provide 125
megawatts (MW) of electricity to LVPL
even if one of the lines described above
goes out of service. In 1994, LVPL’s
system winter peak was 120.0 MW. In
1995, the winter peak unexpectedly hit
139.5 MW. In 1996, the peak climbed to
141.2 MW. A 5–MW load from a
commercial mine was not operating at
the time. If one of the transmission lines
had gone out of service during the
winter peak in 1995 or 1996, voltages
would have quickly dropped and the
transmission system could have
collapsed, leaving homes and
businesses without electricity.

During winter conditions in this area,
twice as much electricity is needed at
the time of shut down to re-energize the
transmission system. That is more than
the existing system can handle,
requiring BPA, LVPL, the Bureau of
Reclamation, and others to bring the
system up in stages. This requires a lot
of time and could create a dangerous
situation for LVPL’s customers without
their own source of fuel for heat and
lights.

As loads continue to grow, LVPL’s
ability to reliably serve its customers

will decrease. Reinforcing the BPA
transmission system now will provide
LVPL with a reliable transmission
system they need to serve their
customers.

Alternatives Proposed for
Consideration: BPA and LVPL have
been studying ways to reinforce the
transmission system. (1) Proposed
Action—Construct a new single-circuit
115-kilovolt line from BPA’s Swan
Valley Substation, west of Swan Valley
in Bonneville County, Idaho, 36 miles
east to BPA’s Teton Substation
northwest of Jackson in Teton County,
Wyoming. The new line would parallel
the existing Swan Valley-Teton No. 1
115-kilovolt line where feasible and
would be a mix of wood pole H-frame
structures and lattice steel structures.
Approximately 75 feet of additional
right-of-way width would be needed. (2)
Construct a new single-circuit 115-
kilovolt line from BPA’s Targhee Tap
substation south of Victor in Bonneville
County, Idaho, 18 miles east to Teton
Substation northwest of Jackson in
Teton County, Wyoming. The new line
would parallel the existing Swan
Valley-Teton No. 1 115-kilovolt line
where feasible and would be a mix of
wood pole H-frame structures and
lattice steel structures. Approximately
75 feet of additional right-of-way width
would be needed. A new switching
station would need to be constructed on
or near the existing right-of-way near
Targhee Tap. The new switching station
could occupy about three to five acres
of land. (3) Install Static Var
Compensation at either BPA’s Teton
Substation, or LVPL’s Wilson or Rafter
J Substation. All of these substations are
in the Jackson area and, depending on
location, the existing substation fence
line may need to be expanded. (4) No
Action—The consequences of not taking
any action.

Identification of Environmental
Issues: Potential issues presently
identified for this proposal include: (1)
effects on fish, wildlife, and vegetation,
including threatened and endangered
species; (2) socio-economic effects of
potentially removing property from the
local tax base; (3) effects of construction
and placement of electrical facilities in
floodplains and wetlands; (4) concern
over visual effects, noise, and other
interference produced by electrical
facilities in rural and populated areas;
(5) impacts on range, forest, and
agricultural resources due to
construction and placement of electrical
facilities; (6) concern over human
exposure to electric and magnetic fields
created by electrical facilities; (7)
impacts to cultural resources; (8)
impacts to recreational resources; (9)

conflicting land use; (10) impact to
property values; and (11) potential
impacts to soils (erosion) and water
quality. Additional issues identified
through the scoping process may also be
examined in the Draft EIS.

Issued in Portland, Oregon, on April 23,
1996.
John S. Robertson,
Deputy Chief Executive Officer.
[FR Doc. 96–10755 Filed 4–30–96; 8:45 am]
BILLING CODE 6450–01–P

Federal Energy Regulatory
Commission

[Docket No. CP94–777–001]

Columbia Gulf Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

April 25, 1996.
Take notice that on April 22, 1996,

Columbia Gulf Transmission Company
(Columbia Gulf) tendered for filing with
the Federal Energy Regulatory
Commission the following changes to its
FERC Gas Tariff effective May 23, 1996.

Second Revised Volume No. 1
Fourth Revised Sheet No. 008
Fourth Revised Sheet No. 013

Original Volume No. 2
Eleventh Revised Sheet No. 1D
Eleventh Revised Sheet No. 1J
First Revised Sheet No. 489
First Revised Sheet No. 1579

Columbia Gulf states that this filing is
being made to provide for the
cancellation in its entirety of Columbia
Gulf’s Rate Schedules X–41 and X–89,
which embodies separate transportation
agreements between Columbia Gulf and
Texas Eastern Transmission Corporation
(Texas Eastern) as follows:

Rate Schedule X–41 for transportation
of natural gas agreement as authorized
under Docket No. CP77–521 (59 FPC
2222 (1977)); and

Rate Schedule X–89 for transportation
of natural gas agreement as authorized
under Docket No. CP77–494 (16 FERC
¶ 62,331 (1981)).

Columbia Gulf states that the
cancellation is being filed pursuant to
an order issued on September 28, 1994,
in Docket No. CP94–777 (68 FERC
¶ 61,378 (1994)), wherein the
Commission granted permission to
abandon service under the above-
referenced agreement.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
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Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10705 Filed 4–30–96; 8:45 am]
BILLING CODE 6717–01–M‘

[Docket No. RP96–213–000]

High Island Offshore System; Notice of
Proposed Changes in FERC Gas Tariff

April 25, 1996.
Take notice that on April 22, 1996,

High Island Offshore System (HIOS)
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1, the following tariff sheets, to become
effective May 1, 1996:
Second Revised Sheet No. 1
Sixth Revised Sheet No. 9
Second Revised Sheet No. 69
Second Revised Sheet No. 69A
Second Revised Sheet No. 70

HIOS asserts that the purpose of this
filing is to comply with the
Commission’s October 12, 1993, letter
order in the captioned proceeding, High
Island Offshore System, 65 FERC
¶ 61,053 (1993), that approved HIOS’
line pack settlement. In addition, take
notice that HIOS also filed in
compliance with the Commission letter
order, Final Reports of line pack
surcharge collections and payments
which reflect the completion of the line
pack cost recovery and disbursement
process as of April 17, 1996.

HIOS states that the purpose of these
filings is to reflect the completion of the
line pack recovery and disbursement
process contemplated by its approved
line pack settlement, and the removal of
the line pack commodity surcharge
provisions that were contained in
Section 15 of the General Terms and
Conditions and related provisions of
HIOS’ tariff in light of such completed
process.

Any person desiring to be heard or
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules of Practice and
Procedure. All such motion or protests
must be filed as provided in Section

154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10713 Filed 4–30–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. CP96–227–001]

Northwest Pipeline Corporation; Notice
of Petition To Amend

April 25, 1996.
Take notice that on April 18, 1996,

Northwest Pipeline Corporation
(Northwest), P.O. Box 58900, Salt Lake
City, Utah, 84158–0900, filed in Docket
No. CP96–227–001 a request for
approval to amend its authorization
issued in Docket No. CP96–227–000 to
substitute a rotary meter for the
authorized turbine meter at the Finley
Meter Station, in Benton County,
Washington, under the blanket
certificate issued in Docket No. CP82–
479–000, pursuant to Section 7(c) of the
Natural Gas Act (NGA), all as more fully
set forth in the request which is on file
with the Commission and open to
public inspection.

Northwest originally proposed to
modify the Finley Station by removing
the existing 2-inch positive
displacement meter and the existing 3-
inch turbine meter and installing a
single 2-inch turbine meter as a
replacement, which Northwest indicates
would decrease the maximum daily
delivery capacity of the meter station
from 1,597 Dth per day to
approximately 1,310 Dth per day at 300
psig.

Northwest now proposes to install a
single 2-inch rotary meter as a
replacement instead of the single 2-inch
meter as originally proposed. Northwest
indicates that the reason for this change
is the mechanical problems it is
experiencing with 2-inch turbine
meters. It is further indicated that as a
result of this change, the maximum
design capacity of the meter station will
decrease form 1,597 Dth per day to
approximately 1,281 Dth per day at 300
psig.

Northwest further states that some
minor surface disturbing activities will
occur within the existing station site,
but following construction all disturbed

areas will be restored to their original
conditions. Northwest had previously
stated in its original application that the
proposed facility replacements would
not involve any surface disturbing
activities. It is indicated that all other
pertinent information, including
estimated costs of the project, remain
accurate as previously filed.

Any person or the Commission’s Staff
may, within 45 days of the issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214), a motion to
intervene and pursuant to Section
157.205 of the regulations under the
Natural Gas Act (18 CFR 157.205), a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activities shall be deemed
to be authorized effective the day after
the time allowed for filing a protest. If
a protest is filed and not withdrawn 30
days after the time allowed for filing a
protest, the instant request shall be
treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10706 Filed 4–30–96; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. CP96–340–000]

Tennessee Gas Pipeline Company;
Notice of Request Under Blanket
Authorization

April 25, 1996.
Take notice that on April 22, 1996,

Tennessee Gas Pipeline Company
(Tennessee), P.O. Box 2511, Houston,
Texas 77252, filed in Docket No. CP96–
340–000 a request pursuant to Sections
157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212) for authorization to establish a
new delivery point to accommodate
deliveries of gas transported on an
interruptible basis for Ohio Intrastate
Gas Transmission Company (Ohio
Intrastate), in Carroll County, Ohio,
under Tennessee’s blanket certificate
issued in Docket No. CP82–413–000,
pursuant to Section 7 of the Natural Gas
Act, all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.

Tennessee proposes to construct and
operate 2 8-inch hot taps and electronic
gas measurement equipment in order to
deliver up to 50 MMcf of natural gas per
day to Ohio Intrastate. Ohio Intrastate
will install 2 6-inch turbine meters and
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approximately 700 feet of
interconnecting piping, and Tennessee
will inspect the facilities that Ohio
Intrastate installs. Tennessee transports
gas for Ohio Intrastate under the terms
of its Rate Schedule IT. It is asserted
that the total volumes to be delivered
after the addition of the requested
delivery point would not exceed those
presently authorized. It is further
asserted that Tennessee has sufficient
capacity to accomplish the deliveries
without detriment or disadvantage to its
other customers. It is explained that the
proposed delivery point would not have
any significant impact on Tennessee’s
peak day or annual deliveries. It is
further explained that Tennessee’s tariff
does not prohibit the addition of
delivery points.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214) a motion to
intervene or notice of intervention and
pursuant to Section 157.205 of the
regulations under the Natural Gas Act
(18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10707 Filed 4–30–95; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. GT96–58–000]

Trunkline Gas Company; Notice of
Proposed Changes in FERC Gas Tariff

April 25, 1996.
Take notice that on April 22, 1996,

Trunkline Gas Company (Trunkline)
tendered for filing as part of its FERC
Gas Tariff, First Revised Volume No. 1,
the following tariff sheets, to be effective
May 23, 1996:
Fifth Revised Sheet No. 3
Twelfth Revised Sheet No. 500

Trunkline states that the purpose of
this filing is to delete the Index of
Customers from its tariff. The Index of
Customers is now filed with the
Commission in electronic file format
and is available on Trunkline’s
electronic bulletin board.

Trunkline states that copies of this
filing are being served on all affected
customers and applicable state
regulatory agencies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10708 Filed 4–30–96; 8:45 am]
BILLING CODE 6717–01–M

[Docket No. EL96–46–000, et al.]

Metropolitan Water District of Southern
California, et al.; Electric Rate and
Corporate Regulation Filings

April 25, 1996.
Take notice that the following filings

have been made with the Commission:

1. Metropolitan Water District of
Southern California

[Docket No. EL96–46–000]
Take notice that on April 11, 1996,

Metropolitan Water District of Southern
California tendered for filing a letter
requesting waiver from the Federal
Energy Regulatory Commission to file
Form 715.

Comment date: May 7, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

2. Kaztex Energy Ventures, Inc., Peak
Energy, Inc., Southeastern Energy
Resources, Inc., Audit Pro
Incorporated, Superior Electric Power
Corporation, Duke Energy Marketing
Corp.

[Docket Nos. ER95–295–006, ER95–379–004,
ER95–385–005, ER95–878–004, ER95–1747–
002, ER96–109–004 (not consolidated)]

Take notice that the following
informational filings have been made
with the Commission and are on file
and available for inspection and
copying in the Commission’s Public
Reference Room:

On April 11, 1996, Kaztex Energy
Ventures, Inc. filed certain information
as required by the Commission’s
February 24, 1995, order in Docket No.
ER95–295–000.

On April 19, 1996, Southeastern
Energy Resources, Inc. filed certain
information as required by the
Commission’s February 24, 1995, order
in Docket No. ER95–385–000.

On April 17, 1996, Peak Energy, Inc.
filed certain information as required by
the Commission’s February 24, 1995,
order in Docket No. ER95–379–000.

On April 15, 1996, Audit Pro
Incorporated filed certain information as
required by the Commission’s June 2,
1995, order in Docket No. ER95–878–
000.

On April 19, 1996, Superior Electric
Power Corporation filed certain
information as required by the
Commission’s October 23, 1995, order
in Docket No. ER95–1747–000.

On April 18, 1996, Duke Energy
Marketing Corp., filed certain
information as required by the
Commission’s December 14, 1995, order
in Docket No. ER96–109–000.

3. Western Resources, Inc.

[Docket No. ER96–592–000]

Take notice that on April 23, 1996,
Western Resources, Inc. tendered for
filing an amendment to its filing in the
above referenced docket. Western
Resources states that the amendment is
necessary to provide additional cost
support for Service Schedule SE–2
between Western Resources and the
Oklahoma Municipal Power Authority.

Copies of the filing were served upon
the Oklahoma Municipal Power
Authority and the Kansas Corporation
Commission.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

4. Entergy Power, Inc.

[Docket No. ER96–1092–000]

Take notice that Entergy Power, Inc.
(Entergy Power) on April 17, 1996,
tendered for filing an amendment to a
unit power sales agreement with the
City of Tallahassee which has been filed
in the subject docket. The amendment
provides clarifications and
commitments as requested by the
Commission Staff. Entergy Power
requests waiver of the Commission’s
notice requirements under Section 35.11
of the Commission’s Regulations.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.
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5. Kentucky Utilities Company

[Docket No. ER96–1113–000]
Take notice that on April 10, 1996,

Kentucky Utilities Company (KU)
amended its filing in Docket No. ER96–
1113–000 to provide additional
information. KU’s original filing was an
Amendment to the Interconnection
Agreement between KU and the Big
Rivers Electric Corporation providing
for a new interconnection point at KU’s
Green River Power Plant 161 KV
Substation near Central City, Kentucky,
pursuant to KU Rate Schedule FERC No.
201.

KU states that copies of the filing have
been sent to Big Rivers Electric
Corporation, the Public Service
Commission of Kentucky and the
Virginia State Corporation Commission.

Comment date: May 8, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

6. Oxbow Power Marketing, Inc.

[Docket No. ER96–1196–000]
Take notice that on April 19, 1996,

Oxbow Power Marketing, Inc. (Oxbow),
a Delaware corporation, filed a
Supplement to Petition for Order
Accepting Rate Schedule For Filing and
Granting Waivers and Blanket
Approvals with the Federal Energy
Regulatory Commission for acceptance
of Oxbow’s Modified Rate Schedule
FERC No. 1, providing for the sale of
electricity at market-based rates; the
granting of certain blanket approvals;
and the waiver of certain Commission
regulations.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

7. Entergy Power, Inc.

[Docket No. ER96–1312–000]
Take notice that Entergy Power, Inc.

(Entergy Power) on April 16, 1996,
tendered for filing a Certificate of
Concurrence to a Power Sales
Agreement between Entergy Power and
PECO Energy Company (PECO). Entergy
Power requests an effective date of one
day after filing of the Power Sales
Agreement, and respectfully requests
waiver of the Commission’s notice
requirements under Section 35.11 of the
Commission’s regulations.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

8. Wisconsin Power and Light Company

[Docket No. ER96–1352–000]
Take notice that on April 23, 1996,

Wisconsin Power and Light Company
(WP&L) tendered for filing an
amendment to the above referenced

docket requesting an effective date of
January 6, 1996 for, the Service
agreement between WP&L and Koch
Power Services Inc., and an effective
date of March 1, 1996, for all other
Service Agreements included in the
original filing. These effective dates are
in lieu of the October 1, 1995, date that
was originally requested.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

9. Megan-Racine Associates, Inc.

[Docket Nos. ER96–1477–000 and EL95–47–
001]

Take notice that on April 1, 1996,
Megan-Racine Associates, Inc. tendered
for filing FERC Form No. 1 for Megan-
Racine for calendar years 1991 through
1994. In addition, as an initial rate
schedule under Section 205 of the
Federal Power Act are copies of the
Power Sales Agreement dated November
21, 1987, between Megan-Racine and
Niagara Mohawk Power Corporation.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

10. Illinois Power Company

[Docket No. ER96–1485–000]
Take notice that on April 17, 1996,

Illinois Power Company filed a request
to revise the proposed effective date for
sales by Illinois Power to Sonat Power
Marketing, Inc. pursuant to a power
sales agreement under Illinois Power’s
Sales Tariff, FERC Electric Tariff,
Original volume VII.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

11. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER96–1591–000]
Take notice that on April 18, 1996,

GPU Service Corporation (GPU), on
behalf of Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (jointly referred to as the GPU
Operating Companies), filed an
executed Service Agreement between
GPU and Federal Energy Sales, Inc.
(FES), dated April 16, 1996. This
Service Agreement specifies that FES
has agreed to the rates, terms and
conditions of the GPU Operating
Companies’ Operating Capacity and/or
Energy Sales Tariff (Sales Tariff)
designated as FERC Electric Tariff,
Original Volume No. 1. The Sales Tariff
was accepted by the Commission by
letter order issued on February 10, 1995,

in Jersey Central Power & Light Co.,
Metropolitan Edison Co. and
Pennsylvania Electric Co., Docket No.
ER95–276–000 and allows GPU and FES
to enter into separately scheduled
transactions under which the GPU
Operating Companies will make
available for sale, surplus operating
capacity and/or energy at negotiated
rates that are no higher than the GPU
Operating Companies’ cost of service.

GPU requests a waiver of the
Commission’s notice requirements for
good cause shown and an effective date
of April 16, 1996, for the Service
Agreement.

GPU has served copies of the filing on
regulatory agencies in New Jersey and
Pennsylvania.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

12. Western Resources, Inc.

[Docket No. ER96–1592–000]
Take notice that on April 18, 1996,

Western Resources, Inc. (Western
Resources), tendered for filing a
proposed change to its Federal Energy
Regulatory Commission Electric Rate
Schedule No. 240. Western Resources
states the purpose of the change is to
provide generation deferral service to
the City of Larned. The change is
proposed to become effective June 1,
1996.

Copies of the filing were served upon
the City of Larned and the Kansas
Corporation Commission.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

13. Illinois Power Company

[Docket No. ER96–1593–000]
Take notice that on April 18, 1996,

Illinois Power Company (Illinois
Power), 500 South 27th Street, Decatur,
Illinois 62526, tendered for filing firm
and non-firm transmission agreements
under which NorAm Energy Services,
Inc. will take transmission service
pursuant to its open access transmission
tariff. The agreements are based on the
Form of Service Agreement in Illinois
Power’s tariff.

Illinois Power has requested an
effective date of April 1, 1996.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

14. Louisville Gas and Electric
Company

[Docket No. ER96–1595–000]
Take notice that on April 18, 1996,

Louisville Gas and Electric Company,
tendered for filing copies of service
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agreements between Louisville Gas and
Electric Company and Enron Power
Marketing, Inc. under Rate GSS.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

15. Texas Utilities Electric Company

[Docket No. ER96–1596–000]
Take notice that on April 18, 1996,

Texas Utilities Electric Company (TU
Electric), tendered for filing nine
executed transmission service
agreements (TSA’s) with Central &
South West Services, Inc., Federal
Energy Sales, Inc., NorAm Energy
Services, Coastal Electric Services
Company, Central Power and Light
Company, West Texas Utilities
Company, Coral Power, L.L.C., Entergy
Power, Inc., and Entergy Power
Marketing Corp. for certain Economy
Energy and Emergency Power
Transmission Service under TU
Electric’s Tariff for Transmission
Service To, From and Over Certain
HVDC Interconnections.

TU Electric requests an effective date
for the TSA’s that will permit them to
become effective on or before the service
commencement date under each of the
nine TSA’s. Accordingly, TU Electric
seeks waiver of the Commission’s notice
requirements. Copies of the filing were
served on Central & South West
Services, Inc., Federal Energy Sales,
Inc., NorAm Energy Services, Coastal
Electric Services Company, Central
Power and Light Company, West Texas
Utilities Company, Coral Power, L.L.C.,
Entergy Power, Inc., and Entergy Power
Marketing Corp., as well as the Public
Utility Commission of Texas.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

16. Ohio Edison Company,
Pennsylvania Power Company

[Docket No. ER96–1597–000]
Take notice that on April 19, 1996,

Ohio Edison Company, tendered for
filing on behalf of itself and
Pennsylvania Power Company, an
Agreement for Power Transactions with
Koch Power Services, Inc. This initial
rate schedule will enable the parties to
purchase and sell capacity and energy
in accordance with the terms of the
Agreement.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

17. Northern States Power Company
(Minnesota Company)

[Docket No. ER96–1598–000]
Take notice that on April 19, 1996,

Northern States Power Company

(Minnesota) (NSP), tendered for filing
the following five related amendments
and agreements:

• Amendment No. 1 to the Joint
Transmission Network Agreement among
Cooperative Power Association (CPA), NSP,
and United Power Association (UPA);

• Amendment No. 1 to the Joint
Transmission Network Initial Equalization
Agreement among CPA, NSP, and UPA;

• Benton County Equalization Agreement
among CPA, NSP, and UPA;

• Chicago County Equalization Agreement
between CPA and NSP, and

• Prairie Transformer Equalization
Agreement between NSP and UPA.

These amendments and agreements
reflect changes in equipment and
facilities in the Joint Transmission
Network owned by CPA, NSP, and UPA,
as well as the associated change to each
party’s investment contribution in the
Joint Transmission Network.

NSP requests that the Commission
accept the amendments and agreements
effective April 22, 1996, and requests
waiver of the Commission’s notice
requirements in order for the
amendments and agreements to be
accepted for filing on the date
requested.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

18. Portland General Electric Company

[Docket No. ER96–1600–000]

Take notice that on April 19, 1996,
Portland General Electric Company,
submitted an umbrella sales tariff to
allow trading using the model Tule
Electric Energy Trading Agreement.
This model agreement was developed
by a diverse group of industry
participants.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

19. Boston Edison Company

[Docket No. ER96–1601–000]

Take notice that on April 19, 1996,
Boston Edison Company (Edison),
tendered for filing a Supplemental
Exhibit A to a Service Agreement for
Cambridge Electric Light Company
(Cambridge), under its FERC Electric
Tariff, Original Volume No. IV, Non-
Firm Transmission Service (the Tariff).
The Exhibit A specifies the amount and
duration of transmission service
required by Cambridge under the Tariff.

Edison requests waiver of the
Commission’s notice requirements to
permit the Exhibit A to become effective
as of the commencement date of the
transaction to which it relates, April 1,
1996.

Edison states that it has served the
filing on Cambridge and the
Massachusetts Department of Public
Utilities.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

20. Boston Edison Company

[Docket No. ER96–1602–000]
Take notice that on April 19, 1996,

Boston Edison Company (Edison),
tendered for filing a Supplemental
Exhibit A to a Service Agreement for
Cambridge Electric Light Company
(Cambridge), under its FERC Electric
Tariff, Original Volume No. IV, Non-
Firm Transmission Service (the Tariff).
The Exhibit A specifies the amount and
duration of transmission service
required by Cambridge under the Tariff.

Edison requests waiver of the
Commission’s notice requirements to
permit the Exhibit A to become effective
as of the commencement date of the
transaction to which it relates, April 1,
1996.

Edison states that it has served the
filing on Cambridge and the
Massachusetts Department of Public
Utilities.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

21. Madison Gas and Electric Company

[Docket No. ER96–1603–000]
Take notice that on April 19, 1996,

Madison Gas and Electric Company
(MGE), tendered for filing a service
agreement with Illinova Power
Marketing, Inc., under MGE’s Power
Sales Tariff. MGE requests an effective
date 60 days from the filing date.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

22. Indeck Pepperell Power Associates,
Inc.

[Docket No. ER96–1604–000]
Take notice that on April 19, 1996,

Indeck Pepperell Power Associates, Inc.
(Indeck Pepperell), submitted for filing
the Short-Term Power Purchase
Contract (Contract) between New
England Power Company (NEP) and
Indeck Pepperell for power sales under
Indeck Pepperell’s First Revised Rate
Schedule FERC No. 1.

Indeck Pepperell states that its filing
is in accordance with Part 35 of the
Commission’s Regulations. Indeck
Pepperell requests a waiver of the
Commission’s notice requirements so
that the Contract may become effective
April 22, 1996.

Copies of the filing were served upon
NEP.
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Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

23. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER96–1605–000]
Take notice that on April 22, 1996,

GPU Service Corporation (GPU), on
behalf of Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (jointly referred to as the GPU
Operating Companies), filed an
executed Service Agreement between
GPU and The Cincinnati Gas & Electric
Company, PSI Energy, Inc., (collectively
the Cinergy Operating Companies) and
Cinergy Services, Inc., as agent for and
on behalf of the Cinergy Operating
Companies (CINERGY), dated April 17,
1996. This Service Agreement specifies
that Cinergy has agreed to the rates,
terms and conditions of the GPU
Operating Companies’ Operating
Capacity and/or Energy Sales Tariff
(Sales Tariff) designated as FERC
Electric Tariff, Original Volume No. 1.
The Sales Tariff was accepted by the
Commission by letter order issued on
February 10, 1995, in Jersey Central
Power & Light Co., Metropolitan Edison
Co., and Pennsylvania Electric Co.,
Docket No. ER95–276–000 and allows
GPU and CINERGY to enter into
separately scheduled transactions under
which the GPU Operating Companies
will make available for sale, surplus
operating capacity and/or energy at
negotiated rates and are no higher than
the GPU Operating Companies’ cost of
service.

GPU requests a waiver of the
Commission’s notice requirements for
good cause shown and an effective date
of April 17, 1996 for the Service
Agreement.

GPU has served copies of the filing on
regulatory agencies in New Jersey and
Pennsylvania.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

24. Jersey Central Power & Light
Company, Metropolitan Edison
Company, Pennsylvania Electric
Company

[Docket No. ER96–1606–000]
Take notice that on April 22, 1996,

GPU Service Corporation (GPU), on
behalf of Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (jointly referred to as the GPU
Companies), filed a Service Agreement

between GPU and Eastex Power
Marketing, Inc. (Eastex) dated April 17,
1996. This Service Agreement specifies
that Eastex has agreed to the rates, terms
and conditions of the GPU Companies’
Energy Transmission Service Tariff
accepted by the Commission on
September 28, 1995, in Docket No.
ER95–791–000 and designated as FERC
Electric Tariff, Original Volume No. 3.

GPU requests a waiver of the
Commission’s notice requirements for
good causes shown and an effective date
April 17, 1996, for the Service
Agreement. GPU has served copies of
the filing on regulatory agencies in New
Jersey and Pennsylvania and on Eastex.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

25. Appalachian Power Company,
Indiana Michigan Power Company

[Docket No. ER96–1607–000]
Take notice that on April 22, 1996,

Appalachian Power Company (APCo)
and Indiana Michigan Power Company
(I&M), tendered for filing with the
Commission an Amendment to the
existing Transmission and Unit Power
Supply Agreement (Agreement) among
I&M, APCo and Carolina Power & Light
Company (CP&L). The Amendment
provides for an alternative to one of the
two interconnections that was to be
constructed pursuant to the existing
Agreement.

APCo proposes an effective date of
June 24, 1996, and states that a copy of
its filing was served on CP&L, the
Virginia State Corporation Commission
and the North Carolina Utilities
Commission.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

26. Bangor Hydro-Electric Company

[Docket No. ER96–1608–000]
Take notice that on April 22, 1996,

Bangor Hydro-Electric Company
(Bangor), tendered for initial filing
Service Agreements with the following
customers to receive service under
Bangor’s FERC Electric Rate Schedule,
Original Volume No. 1:
New England Power Company
PECO Energy Company
Vermont Marble Power Division of OMYA,

Inc.
Commonwealth Electric Company
Hudson Light and Power Department
KCS Power Marketing, Inc.
Koch Power Services, Inc.
Burlington Electrical Department
Citizens Lehman Power Sales
LG&E Power Marketing Inc.
Chicopee Municipal Lighting Plant
Coastal Electric Services Co.

Associated Power Services Inc.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

27. USGen Power Services, L.P.

[Docket No. ER96–1609–000]

Take notice that on April 22, 1996,
USGen Power Services, L.P. (USGenPS),
tendered for filing confirmation from
the Executive Committee of the Western
Systems Power Pool (WSPP)
acknowledging approval of USGenPS’s
application for membership in the
WSPP. USGenPS requests that the
Commission amend the WSPP
Agreement to include it as a participant.

USGenPS requests an effective date of
April 22, 1996, for the proposed
amendment. Accordingly, USGenPS
requests waiver of the Commission’s
notice requirements for good cause
shown.

Copies of the filing were served on the
WSPP Executive Committee.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

28. Wisconsin Electric Power Company

[Docket No. ER96–1610–000]

Take notice that on April 22, 1996,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
an Electric Service Agreement between
itself and Duke/Louis Dreyfus L.L.C.
(D/LD). The Electric Service Agreement
provides for service under Wisconsin
Electric’s Coordination Sales Tariff.

Wisconsin Electric requests an
effective date of sixty days from the date
of this. Copies of the filing have been
served on D/LD, the Public Service
Commission of Wisconsin and the
Michigan Public Service Commission.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

29. Arizona Public Service Company

[Docket No. ER96–1611–000]

Take notice that on April 22, 1996,
Arizona Public Service Company (APS),
tendered for filing Service Agreements
under APS-FERC Electric Tariff Original
Volume No. 1 (APS Tariff) with the
following entities:
Electrical District No. 3, and Western Power

Services, Inc.

A copy of this filing has been served
on the above listed parties and the
Arizona Corporation Commission.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.
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30. Cinergy Services, Inc.

[Docket No. ER96–1612–000]

Take notice that on April 22, 1996,
Cinergy Services, Inc. (Cinergy),
tendered for filing a service agreement
under Cinergy’s Non-Firm Power Sales
Standard Tariff (the Tariff) entered into
between Cinergy and the Carolina
Power & Light Company.

Cinergy and the Carolina Power &
Light Company are requesting an
effective date of April 24, 1996.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

31. PECO Energy Company

[Docket No. ER96–1613–000]

Take notice that on April 22, 1996,
PECO Energy Company (PECO), filed a
Service Agreement dated November 1,
1995, with Wisconsin Power & Light
Company (WP&L) under PECO’s FERC
Electric Tariff Original Volume No. 1
(Tariff). The Service Agreement adds
WP&L as a customer under the Tariff.

PECO requests an effective date of
April 1, 1996, for the Service
Agreement.

PECO states that copies of this filing
have been supplied to WP&L and to the
Pennsylvania Public Utility
Commission.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

32. Duke Power Company

[Docket No. ER96–1614–000]

Take notice that on April 22, 1996,
Duke Power Company (Duke), tendered
for filing a Transmission Service
Agreement (TSA) between Duke, on its
own behalf and acting as agent for its
wholly-owned subsidiary, Nantahala
Power and Light Company, and Stand
Energy Corp. (Stand Energy). Duke
states that the TSA sets out the
transmission arrangements under which
Duke will provide Stand Energy non-
firm transmission service under its
Transmission Service Tariff.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

33. Mid-Continent Area Power Pool

[Docket No. ER96–1615–000]

Take notice that on April 22, 1996,
the Mid-Continent Area Power Pool
(MAPP), submitted for filing pursuant to
Part 35 of the Commission’s
Regulations, Amendment No. 28 to the
Mid-Continent Area Power Pool
Agreement. The Amendment has no
effect on rates currently charged. MAPP

requests waiver of the Commission’s
notice requirements and an effective
date of April 30, 1996, for Amendment
No. 28.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

34. Southwestern Electric Power
Company

[Docket No. ER96–1616–000]

Take notice that on April 23, 1996,
Southwestern Electric Power Company
(SWEPCO), submitted a service
agreement establishing Tennessee
Valley Authority (TVA) as a customer
under the terms of SWEPCO’s umbrella
Coordination Sales Tariff CST–1 (CST–
1 Tariff).

SWEPCO requests an effective date of
April 1, 1996, and, accordingly, seeks
waiver of the Commission’s notice
requirements. Copies of this filing were
served upon TVA, the Arkansas Public
Service Commission, the Louisiana
Public Service Commission and the
Public Utility Commission of Texas.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

35. Public Service Company of
Oklahoma

[Docket No. ER96–1617–000]

Take notice that on April 22, 1996,
Public Service Company of Oklahoma
(PSO), submitted a service agreement
establishing Tennessee Valley Authority
(TVA) as a customer under the terms of
PSO’s umbrella Coordination Sales
Tariff CST–1 (CST–1 Tariff).

PSO requests an effective date of
April 1, 1996, and accordingly, seeks
waiver of the Commission’s notice
requirements. Copies of this filing were
served upon TVA and the Oklahoma
Corporation Commission.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

36. Progress Power Marketing, Inc.

[Docket No. ER96–1618–000]

Take notice that on April 22, 1996,
Progress Power Marketing, Inc. (PPM),
tendered for filing pursuant to Rules 205
and 206 of the Commission’s Rules of
Practice and Procedure an application
for waivers and blanket approvals under
various regulations of the Commission,
and an order accepting its Rate
Schedule No. 1, to be effective on May
14, 1996. PPM intends to engage in
electric power and energy transactions
as a marketer and a broker.

Comment date: May 10, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

37. Tex-La Electric Cooperative of
Texas, Inc.

[Docket No. TX94–4–002]

Take notice that on April 18, 1996,
Texas Utilities Electric Company (TU
Electric) tendered for filing an
amendment to its compliance filing of
May 1, 1995.

Comment date: May 9, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96–10740 Filed 4–30–96; 8:45 am]
BILLING CODE 6717–01–P

Western Area Power Administration

Western Area Power Administration’s
Concept for Purchase of Non-
Hydropower Renewable Resources,
and Solicitation of Interest; Correction
Notice

AGENCY: Western Area Power
Administration, DOE.

ACTION: Correction notice.

SUMMARY: The following table contains
correct column headings and replaces
the table published in the Federal
Register, April 15, 1996, 61 FR 16480.

Issued at Washington, D. C., April 24,
1996.
R. Jack Dodd,
Deputy Assistant Administrator for
Washington Liaison.
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TABULAR SUMMARY OF ESTIMATED IMPACTS FROM CONCEPT FOR WESTERN PURCHASE OF NON-HYDROPOWER
RENEWABLE RESOURCES

Project name
Purchase

reqmnt
(GWH)

5 percent
set-aside
(GWH)

Nature of purchase
reqmnt Alt. cost Add. cost

($1,000)
Rate impact
(mils/kWh)

Percent rate
increase

Equivalent
MW 1

Term of
present

contracts 2

CRSP .......................... 200 10.0 Seasonal non-firm ..... 10.25 448 0.07 0.4 3.8 2004
Parker-Davis ............... 70 3.5 ......do ......................... 20.00 123 0.11 1.7 1.3 2008
LAP ............................. 66 3.3 Monthly non-firm ........ 16.00 129 0.04 0.2 1.3 2024
P-S Eastern ................ 130 6.5 Seasonal non-firm ..... 14.00 267 0.05 0.3 2.5 2020
CVP ............................ 1,086 54.3 Annual firm ................ 23.00 1,738 0.29 1.3 20.5 2004

Total ................. 1,552 77.6 .................................... .................... 2,705 .................... .................... 29.4 ....................

1 Equivalent MW is calculated by applying a 30 percent capacity factor to the 5 percent set-aside energy amount.
2 Term of sales contracts.

[FR Doc. 96–10752 Filed 4–30–96; 8:45 am]
BILLING CODE 6450–01–P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL–5466–4]

OMB Review of Agency Information
Collection Activities; Renewal of ICRs:
Data Generation for Reregistration
Activities; OMB #2070–0107; and
FIFRA Section 29 Annual Reports on
Conditional Registrations; OMB #2070–
0026

AGENCY: Environmental Protection
Agency (EPA), Office of Pesticide
Programs.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Office of Prevention, Pesticides, and
Toxic Substances (OPPTS) has
submitted the following Information
Collection Requests (ICRs) to the Office
of Management and Budget (OMB) for
renewed approval: (1) Data Generation
for Reregistration Activities (OMB
Control No. 2070–0107, EPA ICR No.
1504.03); and (2) FIFRA Section 29
Annual Reports on Conditional
Registrations (OMB Control No. 2070–
0026, EPA ICR No. 0601.05), which are
both abstracted below. The ICRs
describe the nature of the information
collection and their expected cost and
burden; where appropriate, they include
the actual data collection instrument. A
Federal Register notice proposing this
submission and seeking public
comment on this ICR was issued on
February 14, 1996 (61 FR 1922). EPA
did not receive any comments in
response to that notice.
DATES: Comments must be submitted on
or before May 31, 1996.
FOR FURTHER INFORMATION OR A COPY
CALL: Sandy Farmer at EPA, (202) 260–
2740, and refer to EPA ICR No. 1504.03
or EPA ICR No. 0601.05, as appropriate.

SUPPLEMENTARY INFORMATION:
(1) Title: Data Generation for

Reregistration Activities (OMB Control
No. 2070–0107, EPA ICR No. 1504.03).
This is a request for the extension of a
currently approved information
collection which expires on June 30,
1996.

Abstract: FIFRA as amended in 1988
mandates that EPA reregister pesticides
originally registered before November
1984. It establishes a process and a
schedule for the development of the
information EPA needs to assess
whether reregistration of a pesticide or
pesticide product causes an
unreasonable adverse effect on human
health or the environment. Pesticide
registrants seeking reregistration must
generate and report the required data
according to specified time tables.

The purpose of this information
collection activity is for EPA to obtain
the data needed to assess whether a
certain pesticide should be reregistered.
Data may consist of toxicology studies,
fish and wildlife studies, environmental
fate studies, chemistry studies or other
data needed to analyze the potential
risks and benefits associated with
pesticide chemicals and products.

Pesticide chemicals were divided into
List A-D; and the reregistration process
was divided into five phases.
Reregistration phases 1 through 4 for
chemicals on Lists B, C, and D are
completed.

In Phase 5, EPA must conduct a
comprehensive review of all data
received on the active ingredient, and
decide whether or not it is eligible to be
reregistered. Additional or
supplemental data may be needed
before a final reregistration decision can
be made. Also, FIFRA ’88 requires
registrants to provide product-specific
data within 8 months of receipt of an
eligibility decision on a pesticide active
ingredient.

Data call-ins may be completed
during the current ICR authorization,
however, there is a good possibility that
the need for DCIs will carry over to the

new ICR authorization. Additionally,
follow up call-ins may be necessary
after the data have been reviewed.

There are no third party disclosures
associated with this activity.

Respondents/Affected Entities:
Producers of pesticide products who
seek to support reregistration of their
product.

Estimated No. of Respondents: 111.
Estimated Annual burden per

respondent: 359.5 hours.
Estimated Total Annual Burden on

Respondents: 39,909 hours.
Frequency of Collection: This

information is collected on occasion
when the data call-in is needed for
reregistration.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 181 hours per list
‘‘A’’ chemicals; 318 hours per list ‘‘B’’
chemicals, 860 hours per list ‘‘C’’ and
‘‘D’’ chemicals, and 368 hours per
product specific information. The
average estimated burden per
respondent is 359.5 hours. This estimate
includes the time needed to Process,
compile, and review information for
accuracy; complete written forms;
record, disclose, and display
information; store, file, or maintain
information. No person is required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are
displayed in 40 CFR Part 9.

(2) Title: FIFRA Section 29 Annual
Reports on Conditional Registrations
(OMB Control No. 2070–0026, EPA ICR
No. 0601.05). This is a request for the
extension of a currently approved
information collection which expires on
July 31, 1996.

Abstract: Under Section 29 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), the EPA
Administrator must submit an annual
report to Congress. Included in this
report is the total number of
applications for conditional registration
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of pesticides under FIFRA section
3(c)(7)(B) and 3(c)(7)(C) that were filed
during the immediately preceding fiscal
year. The information collected under
this information collection request is the
pesticide production volume for the
previous fiscal year.

The information collected under
section 29 of FIFRA is required by
Congress to monitor the conditional
registration program. The submission of
annual production data is a requirement
of a conditional registration as described
in 40 CFR Part 152.115(b).

There are no third party disclosures
associated with this activity.

Respondents/Affected Entities:
Producers of pesticide products who
seek conditional registrations.

Estimated No. of Respondents: 12.
Estimated Annual burden per

respondent: 3 hours.
Estimated Total Annual Burden on

Respondents: 36 hours.
Frequency of Collection: This

information is collected once per year
for the report to congress when a
conditional registration is needed.

Burden Statement: The total annual
public reporting and recordkeeping
burden for this collection of information
is estimated to average 36 hours. This
estimate includes the time needed to
read correspondences, plan activities,
gather information, compile and review
information, and complete paperwork.
No person is required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are displayed in 40
CFR Part 9.

Send comments regarding the burden
estimate, or any other aspect of the
information collection, including
suggestions for reducing the burden, to
the following addresses. Please refer to
EPA No. 1504.03 and OMB Control No.
2070–0107, or EPA No. 601.05 and OMB
Control No. 2070–0026 as appropriate,
in any correspondence.
Ms. Sandy Farmer, U.S. Environmental

Protection Agency, Information Policy
Branch (2136), 401 M Street, SW,
Washington, D.C. 20460

and
Office of Information and Regulatory

Affairs, Office of Management and
Budget, Attention: Desk Officer for
EPA, 725 17th Street, NW,
Washington, D.C. 20503.
Dated: April 26, 1996.

Richard T. Westlund,
Acting Director, Regulatory Information
Division.
[FR Doc. 96–10810 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

[OPP–00433; FRL–5366–3]

FIFRA Scientific Advisory Panel; Open
Meetings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of open meetings.

SUMMARY: There will be a 3-day meeting
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) Scientific
Advisory Panel (SAP) to review a set of
scientific issues being considered by the
Agency in connection with: (1)
Proposed testing guidelines for the
following two series: Series 835–Fate,
Transport and Transformation Test
Guidelines and Series 850–Ecological
Effects Test Guidelines (Only the Office
of Pollution Prevention and Toxics
(OPPT) guidelines from the 835 Series
are being reviewed at this time. The
Office of Pesticide Programs (OPP)
guidelines will be made available at a
later date.); (2) Carbofuran
environmental risk assessment; (3)
TriButylTin (TBT) long-term monitoring
issues; and (4) ‘‘Corn Cluster’’
environmental risk assessment. The test
guidelines (Series 835 and 850) were
made available in a Federal Register
notice published at 61 FR 16486, April
15, 1996 (OPP–00430; FRL–5363-1).
These test guidelines have been updated
and harmonized, to the extent possible,
with the Organization for Economic
Cooperation and Development (OECD)
guidelines for testing of chemicals, and
other relevant international standards. A
schedule is available from the docket
which identifies when each of the above
topics will be considered by the FIFRA
SAP.
DATES: The meetings will be held May
29 thru May 31, 1996, daily from 8:30
a.m. to 5:00 p.m.

The full comment period for written
comments to these test guidelines is 60
days from the April 15, 1996, Federal
Register notice of availability and
request for comments. Written
comments on the test guidelines must
be submitted on or before June 14, 1996.
Comments received after the FIFRA SAP
meetings will be taken into full
consideration by the Agency in the final
revision of these guidelines.
ADDRESSES: The meetings will be held
at: The Crystal Gateway Marriott Hotel,
1700 Jefferson Davis Highway,
Arlington, VA 22202. A meeting room
will be announced in the hotel. The
phone number for the hotel is (703)
920–3230.

Submit written comments (1 original
and 20 copies) to: By mail: Public
Response and Program Resources
Branch, Field Operations Division

(7506C), Environmental Protection
Agency, 401 M St., Washington, DC
20460. In person, bring comments to:
Rm. 1132, Crystal Mall #2, 1921
Jefferson Davis Highway, Arlington, VA.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket number
‘‘OPP–00433.’’ No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic comments on
this document may be filed online at
many Federal Depository Libraries.
Additional information on electronic
submissions can be found under
‘‘SUPPLEMENTARY INFORMATION.’’

Information submitted as a comment
in response to this notice may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public docket.
Information not marked confidential
will be included in the public docket
without prior notice. All statements will
be made part of the record and will be
taken into consideration by the Panel.
FOR FURTHER INFORMATION CONTACT: By
mail: Robert B. Jaeger, Designated
Federal Official, FIFRA Scientific
Advisory Panel (7509C), Office of
Pesticide Programs, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 815B, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA (703) 305–5369 or 305–
7351; e-mail:
jaeger.bruce@epamail.epa.gov.

Copies of the EPA document and
Series 835 and 850 guidelines may be
obtained by contacting: By mail: Public
Docket and Freedom of Information
Section, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person or for courier pick-up: Office
location and telephone number: Rm.
1132, CM #2, 1921 Jefferson Davis
Highway, Arlington, VA, (703) 305–
5805. By internet: e-mail requests to:
guidelines@epamail.epa.gov or via the
EPA Public Access Gopher
(gopher.epa.gov) under the heading
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‘‘Environmental Test Methods and
Guidelines.’’
SUPPLEMENTARY INFORMATION: Any
member of the public wishing to submit
written comments should contact Robert
B. Jaeger at the address or the phone
number given above to be sure that the
meetings are still scheduled and to
confirm the Panel’s agenda. Interested
persons are permitted to file written
statements before the meetings. To the
extent that time permits and upon
advanced written request to the
Designated Federal Official, interested
persons may be permitted by the
chairman of the Scientific Advisory
Panel to present oral statements at the
meetings. There is no limit on written
comments for consideration by the
Panel, but oral statements before the
Panel are limited to approximately 5
minutes. Since oral statements will be
permitted only as time permits, the
Agency urges the public to submit
written comments in lieu of oral
presentations. Persons wishing to make
oral and/or written statements should
notify the Designated Federal Official
and submit twenty copies of a summary
no later than May 20, 1996, in order to
ensure sufficient time for appropriate
consideration by the Panel.

A public record has been established
for this notice under docket number
‘‘OPP-00433’’ (including comments and
data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any informaiton
claimed as CBI, is available for
inspection from 8:00 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 1132, Public Response and Program
Resources Branch, Field Operations
Division (7506C), Office of Pesticide
Programs, Environmental Protection
Agency, Crystal Mall #2, 1921 Jefferson
Davis Highway, Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov
Electronic comments must be

submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this notice, as
well as the public version, as described
above will be kept in paper form.
Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official record which will also include
all comments submitted directly in
writing. The official record is the paper
record maintained at the address in

‘‘ADDRESSES’’ at the beginning of this
document.

Copies of the Panel’s report of their
recommendations will be available 10 to
15 working days after the meetings and
may be obtained by contacting the
Public Response and Program Resources
Branch, at the address or telephone
number given above.

List of Subjects
Environmental protection, Test

guidelines.
Dated: April 23, 1996.

Daniel M. Barolo,
Director, Office of Pesticide Programs.
[FR Doc. 96–10805 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–F

[FRL–5465–8]

Public Workshop on Privatization of
the National Radon Proficiency
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Public Workshop.

SUMMARY: The purpose of this notice is
to announce a public workshop on the
U.S. Environmental Protection Agency’s
(EPA) National Radon Proficiency
Program, and provide information about
the workshop date, time and location.
The purpose of the workshop is to
discuss EPA’s options for privatization.
This notice includes a description of the
workshop materials and background
information being made available before
the workshop, and information on how
to request them. The Agency expects a
wide variety of organizations to attend,
including those with an interest in
operating the program, states with
similar programs, radon industry
practitioners, program participants and
members of the general public.
DATES: EPA will hold the public
workshop on privatization of the
National Radon Proficiency Program on
Thursday, May 30, 1996, in Washington,
D.C. Details of the workshop location
and time will be included in the pre-
workshop materials. The workshop is
expected to start at 8:00 a.m. and
conclude at 5:00 p.m.

Written comments about the Agency’s
plan to privatize the National Radon
Proficiency Program will be accepted
until July 1, 1996, and should be
submitted to the public docket or to Mr.
Ed Chu as indicated in addresses below.
ADDRESSES: A package of information
about the National Radon Proficiency
Program and the public workshop,
including the agenda, fact sheets,

program design description,
administrative costs, the Agency’s
strawman privatization plan, and other
relevant materials may be obtained
before the workshop by phone, fax or E-
mail. Although these materials will also
be available at the workshop, EPA
recommends that background materials
be obtained and reviewed before the
workshop. To request the package of
information before the workshop,
contact Ms. Taunya Davis (202) 233–
9398, or Ms. Estelle Mackall (202) 233–
9390, or by facsimile at (202) 233–9555.
Ms. Davis and Ms. Mackall are with the
Indoor Environments Division (6604–J),
Office of Radiation and Indoor Air, 401
M Street SW., Washington, D.C. 20460.
Facsimile requests should clearly
identify this public workshop in any
cover sheet used, and include the
requester’s full name and address,
phone and facsimile number and e-mail
address (if any). You may also request
the information package by e-mail at
‘‘davis.taunya@epamail.epa.gov’’.
FOR FURTHER INFORMATION CONTACT: Mr.
Ed Chu, RPP Privatization Workgroup,
U.S. EPA/Office of Air and Radiation,
Indoor Environments Division (6604–J),
401 M Street SW., Washington, D.C.
20460; telephone (202) 233–9347 or by
e-mail at ‘‘chu.ed@epamail.epa.gov’’.

SUPPLEMENTARY INFORMATION:

I. Authority
After smoking, human exposure to

radon gas is the second leading cause of
death due to lung cancer. EPA and
others believe that radon is responsible
for about 14,000 deaths each year. To
ensure accurate radon measurements
and proper mitigation of homes with
high radon levels, Congress directed
EPA to establish and operate a radon
proficiency program as part of the
Radon Abatement Act (IRAA) of 1988
(U.S.C. 2661 et seq.).

The Agency’s National Radon
Proficiency Program is a non-regulatory,
voluntary program that is open to
anyone who provides radon
measurement and mitigation services.
The primary purpose of the program is
to improve the quality of radon services
that consumers and organizations
receive, and to assist individual states in
protecting consumers and public health.

II. Background
The EPA established the National

Radon Proficiency Program in late 1985.
At that time the states and consumers
needed an objective means for
evaluating the radon measurement and
mitigation services being offered to the
public by a then fledgling radon services
industry. In recent years, more than 20
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states have established some form of
registration, certification or licensing
program for those in the radon services
business. Many of these states have
made participation in the EPA National
Radon Proficiency Program mandatory.
As of January 30, 1996, about 2,700
individuals and organizations were
participating in the program. About 770
participants were listed as proficient for
radon measurement analytical services,
with another 1,450 for residential
measurement services, and about 480
individuals for mitigation, or radon
reduction, services.

Until 1994, EPA funded the program
through its annual budget
appropriation. However, in April 1994,
the Agency began assessing and
collecting user fees to defray the
program’s operating costs. Congress
directed EPA to establish this user fee
system under section 305 (e)(2) of the
Toxic Substances Control Act (TSCA).
EPA distributed the percentage of
program costs to be recovered
incrementally over five years, with the
first year’s fees based on 30% of
program costs, and full cost recovery
(100%) expected in 1998.

EPA is now interested in exploring
privatization of the National Radon
Proficiency Program for several reasons.
First, the radon services industry has
matured sufficiently to a point where
the scale of EPA’s direct involvement in
making proficiency determinations can
be reduced. Second, the states are much
stronger in their public health and
consumer protection radon activities
now than they were a decade ago,
because of their general radon programs
and certification programs. Finally, the
Agency is interested in the private
sector’s potential to operate the program
more cost effectively.

Purpose of Public Workshop
To more fully explore privatization,

EPA is today announcing a public
workshop to discuss the Agency’s
options and the mechanics of
privatizing the National Radon
Proficiency Program, and to gauge the
level of private sector interest. The
Agency expects a wide variety of
organizations to have a potential interest
in the question of whether and how to
privatize the National Radon
Proficiency Program.

Topics that the Agency expects to
discuss with those attending the public
workshop include: (1) EPA’s strawman
privatization plan; (2) a brief history of
the program and the radon industry; (3)
the current program design; (4)
alternatives to the current program
design; (5) the process and mechanisms
for moving all or parts of the program

into the private sector; (6) the Agency’s
role in a privatized program; and, (7)
what steps and actions EPA expects to
take following the workshop to
implement any final privatization plan
and provide a mechanism for
continuing a dialog with interested
parties. Also, the Agency has
established a public docket for the
privatization effort and this public
workshop. The Agency will place in the
docket all public materials about the
privatization effort and this public
workshop.

Furthermore, EPA has established a
30-day comment period, ending July 1,
1996, for receiving comments about the
privatization plan and the public
workshop. Written comments should be
sent to the docket. The Agency will
issue a Federal Register notice
announcing the outcomes from the
public workshop, the Agency’s decision
on privatization and what steps the
Agency will take to implement any final
plan. The Agency expects to have
decided on a privatization plan by the
Fall of 1996.

IV. Public Record

EPA has established a public record
for this workshop (docket control
number A–96–21). The record for this
workshop is available to the public in
the Clean Air Act Docket, located on the
first floor Waterside Mall, room M1500,
U.S. Environmental Protection Agency,
401 M Street SW, mail stop 6102,
Washington, DC 20460, open from 8:30
a.m. to 12 p.m., and 1:30 p.m. to 3:00
p.m., Monday through Friday, excluding
legal holidays, (202) 260–7548. The
Agency may charge a reasonable fee for
the copying of docket materials.

Dated: April 24, 1996.
Richard Wilson,
Acting Assistant Administrator for Air and
Radiation.
[FR Doc. 96–10814 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

[FRL–5465–3]

Peer-Review Workshop on PCBs:
Cancer Dose-Response Assessment
and Application to Environmental
Mixtures

AGENCY: Environmental Protection
Agency.
ACTION: Notice of Peer-Review
Workshop.

SUMMARY: This notice announces a peer-
review workshop sponsored by the U.S.
Environmental Protection Agency’s
(EPA) National Center for
Environmental Assessment of the Office

of Research and Development to review
the external review draft document,
PCBs: Cancer Dose-Response
Assessment and Application to
Environmental Mixtures (EPA/600/P–
96/001A). EPA will use comments and
recommendations from the workshop to
assist in document revisions.
DATES: The workshop will begin on
Tuesday, May 21, 1996, at 8:30 a.m. and
end on Wednesday, May 22, at 4:30 p.m.
Members of the public may attend as
observers, and there will be a limited
time for comments from the public on
Tuesday afternoon. Wednesday
afternoon is reserved for the peer panel
to write its comments.
ADDRESSES: The workshop will be held
at the Holiday Inn/Bethesda, 8120
Wisconsin Avenue, Bethesda, Maryland
20814. Eastern Research Group, Inc.
(ERG), and EPA subcontractor, is
providing logistical support for the
workshop. To attend the workshop,
register by May 15 by calling ERG’s
registration line at 617–674–7374, or
send a fax to 617–674–2906. Space is
limited, and reservations will be
accepted on a first-come-first-served
basis. There will be a limited time for
comments from the public on Tuesday
afternoon. Please let ERG know if you
wish to make a brief statement.

The document is available on the
Internet at http://www.epa.gov/ORD or
for purchase from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161;
telephone 703–487–4650; facsimile
703–321–8547. The NTIS order number
is PB96–140603; the price is $19.50 for
paper and $9.00 for microfiche. Copies
are also available for inspection at EPA
libraries. The EPA Headquarters Library
is located at 401 M Street, S.W.,
Washington, DC; the library is open
Monday through Friday between 10:00
a.m. and 2:00 p.m., except for Federal
holidays. Copies are not available from
ERG or NCEA.
FOR FURTHER INFORMATION CONTACT: Dr.
Jim Cogliano, National Center for
Environmental Assessment/Washington
Office (8623), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, DC 20460. Telephone:
202–260–3830; facsimile: 202–260–
3803; E–Mail:
cogliano.jim@epamail.epal.gov.
SUPPLEMENTARY INFORMATION: The draft
report updates the cancer dose-response
assessment for PCBs and shows how
information on toxicity, disposition, and
environmental processes can be
considered together to evaluate health
risks from PCB mixtures in the
environment. Guidance is given on
applying the assessment to
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environmental mixtures, different
exposure routes, partial lifetime
exposure, and mixtures containing
dioxin-like compounds. After the
workshop, EPA will incorporate the
panel’s comments and issue a final
report. The expected date for the final
report is September 1996. A summary of
the final report will be loaded onto the
Agency’s on-line database, the
Integrated Risk Information System
(IRIS).

Dated: April 24, 1996.
Robert J. Huggett,
Assistant Administrator for Research and
Development.
[FR Doc. 96–10811 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–M

[FRL–5465–4]

Risk Assessment and Risk
Management Commission;
Amendment to Earlier Federal Register
Notice—Change in Meeting Date and
Location

Pursuant to the Federal Advisory
Committee Act, Public Law 92–463,
notice is hereby given that the Risk
Assessment and Risk Management
Commission, established as an Advisory
Committee under Section 303 of the
Clean Air Act Amendments of 1990,
will release its draft report on June 13
from 1:00–3:00 p.m. at the National
Press Building, 529 14th Street, N.W.,
Washington, DC 20045 on the 13th floor
in the National Press Club conference
room. There will be a briefing and the
draft report will be available to the
public at that time. If you are unable to
attend, but wish to receive a copy of the
draft report, either fax your request to
202–233–9540, mail your request to the
Commission on Risk Assessment and
Risk Management, 529 14th Street, NW.,
Room 452, Washington, DC 20045, or
obtain via the Internet at http://
www.riskworld.com. Be sure to indicate
your complete mailing address and a
phone number where you can be
reached. If you have already requested
a copy of the draft report, it is not
necessary to send another request. The
Commission Members had anticipated
an earlier release of the draft report on
May 9th. Unfortunately, the draft report
will not be available now until the June
13th date.

Comments on the draft report must be
received no later than July 18, 1996.
Please send your comments to the
Commission on Risk Assessment and
Risk Management, address listed above.

If you need additional information,
please call 202–233–9537. The report

will not be available prior to June 13,
1996.

Dated: April 25, 1996.
Gail Charnley,
Executive Director, Commission on Risk
Assessment and Risk Management.
[FR Doc. 96–10812 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–M

[FRL–5466–9]

Science Advisory Board,
Environmental Engineering
Committee; Notification of Public
Advisory Committee Meeting

Pursuant to the Federal Advisory
Committee Act, Public Law 92–463,
notice is hereby given that the
Environmental Engineering Committee
(EEC) of the Science Advisory Board
(SAB) will hold a public teleconference
on May 20, 1996 from 11:00 a.m. to 1:00
p.m., Eastern Time. During this
teleconference, the Committee will: (a)
review the report of its Waste
Incineration Subcommittee; (b) receive
an update on EPA and SAB activities of
interest; and (c) discuss potential FY96
EEC activities. Documents that are the
subject of SAB reviews are normally
available from the originating EPA office
and are not available from the SAB
Office. Please see previous Federal
Register notice for details concerning
the availability of review documents
and for details concerning the charge to
the Subcommittee (60 FR 43148, dated
August 18, 1995).

Members of the public desiring
additional information about the
meeting, including an agenda, should
contact Mrs. Kathleen W. Conway,
Designated Federal Official, Science
Advisory Board (1400F), US EPA, 401 M
Street, SW, Washington, DC 20460, by
telephone at (202) 260–2558 or FAX at
(202) 260–7118, or via the INTERNET
at: conway.kathleen@epamail.epa.gov.

Members of the public who wish to
make a brief oral presentation to the
Committee must contact Mrs. Conway
in writing (by letter or by fax—see
previously stated information) no later
than 12 noon Eastern Time, Monday,
May 13, 1996 in order to be included on
the Agenda. A total time limit of 15
minutes will be allocated for public
comment. Written comments of any
length may be submitted to the
Committee up through the date of the
meeting. Please address such material to
Mrs. Conway at the above address.

Providing Oral or Written Comments at
SAB Meetings

The Science Advisory Board expects
that public statements presented at its

meetings will not be repetitive of
previously submitted oral or written
statements. In general, for
teleconference call meetings,
opportunities for oral comment will be
limited to no more than three minutes
per speaker and no more than fifteen
minutes total. Written comments (at
least 35 copies) received in the SAB
Staff Office sufficiently prior to a
meeting date (usually one week prior to
a meeting or teleconference), may be
mailed to the relevant SAB committee
or subcommittee prior to its meeting;
comments received too close to the
meeting date will normally be provided
to the committee at its meeting. Written
comments may be provided to the
relevant committee or subcommittee up
until the time of the meeting.

Dated: April 24, 1996.
John R. Fowle, III,
Acting Staff Director, Science Advisory Board.
[FR Doc. 96–10816 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–M

[OPP–30409; FRL–5365–5]

Certain Companies; Applications to
Register Pesticide Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of applications to register pesticide
products containing active ingredients
not included in any previously
registered products pursuant to the
provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
DATES: Written comments must be
submitted by May 31, 1996.
ADDRESSES: By mail, submit written
comments identified by the document
control number [OPP–30409] and the
file symbol to: Public Response and
Program Resources Branch, Field
Operations Divisions (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Environmental Protection
Agency, Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will be accepted on
disks in Wordperfect in 5.1 file format
or ASCII file format. All comments and
data in electronic form must be
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identified by the docket number [OPP–
30409]. No ‘‘Confidential Business
Information’’ (CBI) should be submitted
through e-mail. Electronic comments on
this notice may be filed online at many
Federal Depository Libraries. Additional
information on electronic submission
can be found below in this document.

Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of that information as ‘‘Confidential

Business Information’’ (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address

given above, from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding
holidays.
FOR FURTHER INFORMATION CONTACT: By
mail: Registration Division (7505C),
Attn: (Product Manager (PM) named in
each registration), Office of Pesticide
Programs, 401 M St., SW., Washington,
DC 20460.

In person: Contact the PM named in
each registration at the following office
location/telephone number:

Product Manager Office location/telephone number Address

PM 22 James Stone, Rm. 247, CM #2 (703–305–7391); e-
mail:
stone.james@epamail.epa.gov.

Environmental Protection Agency
1921 Jefferson Davis Hwy
Arlington, VA 22202

PM 25 Robert Taylor, Rm. 241, CM #2 (703–305–6800); e-
mail: tay-
lor.robert@epamail.epa.gov.

-Do-

SUPPLEMENTARY INFORMATION: EPA
received applications as follows to
register pesticide products containing
active ingredients not included in any
previously registered products pursuant
to the provisions of section 3(c)(4) of
FIFRA. Notice of receipt of these
applications does not imply a decision
by the Agency on the applications.

Products Containing Active Ingredients
Not Included In Any Previously
Registered Products

1. File Symbol: 3125–UIA. Applicant:
Bayer Corporation, P.O. Box 4913, 8400
Hawthorn Road, Kansas, MO 64120–
0013. Product name: FOE 5043
Technical Herbicide. Herbicide. Active
ingredient: N-(4-Fluorophenyl)-N-(1-
methylethyl)-2-[[5-trifluoromethyl)-
1,3,4-thiadiazol-2-yl]oxy]acetamide at
95 percent. Proposed classification/Use:
None. For use only in the manufacturing
of herbicides. (PM 22)

2. File Symbol: 3125–UIT. Applicant:
Bayer Corp. Product name: FOE 5043
DF. Herbicide. Active ingredient: N-(4-
Fluorophenyl)-N-(1-methylethyl)-2-[[5-
trifluoromethyl)-1,3,4-thiadiazol-2-
yl]oxy]acetamide at 60 percent.
Proposed classification/Use: None. For
control of certain grass and broadleaf
weeds in corn and soybeans. (PM 22)

3. File Symbol: 3125–UII. Applicant:
Bayer Corp. Product name: Axiom DF.
Herbicide. Active ingredients: N-(4-
Fluorophenyl)-N-(1-methylethyl)-2-[[5-
trifluoromethyl)-1,3,4-thiadiazol-2-
yl]oxy]acetamide and Metribuzin 4-
amino-6-(1,1-dimethylethyl)-3-
(methylthio)-1,2,4-triazin-5(4H)-one at
54.4 and 13.6 percent respectively.
Proposed classification/Use: None. For
control of certain grass and broadleaf
weeds in corn and soybeans. (PM 22)

4. File Symbol: 62719–ETL.
Applicant: Dow Elanco Co., 9330
Zionsville Rd., Indianapolis, IN 46268.
Product name: First Rate. Herbicide.
Active ingredient: Cloransulam-methyl
N-(2-carbomethoxy-6-chlorophenyl)-5-
ethoxy-7-fluoro(1,2,4)triazolo-[1,5-
c]pyrimidine-2-sulfonamide at 84
percent. Proposed classification/Use:
None. For broadleaf weed control in
soybeans. Type registration:
Conditional. (PM 25)

5. File Symbol: 62719–ETU.
Applicant: Dow Elanco Co. Product
name: Cloransulam-methyl Technical.
Herbicide. Active ingredient:
Cloransulam-methyl N-(2-
carbomethoxy-6-chlorophenyl)-5-
ethoxy-7-fluoro(1,2,4)triazolo-[1,5-
c]pyrimidine-2-sulfonamide at 97.5
percent. Proposed classification/Use:
None. For manufacturing use only. Type
registration: Conditional. (PM 25)

Notice of approval or denial of an
application to register a pesticide
product will be announced in the
Federal Register. The procedure for
requesting data will be given in the
Federal Register if an application is
approved.

Comments received within the
specified time period will be considered
before a final decision is made;
comments received after the time
specified will be considered only to the
extent possible without delaying
processing of the application.

A record has been established for this
notice under docket number [OPP–
30409] (including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to

4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Rm. 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov
Electronic comments must be

submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this notice, as
well as the public version, as described
above will be kept in paper form.
Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official record which will also include
all comments submitted directly in
writing. The official record is the paper
record maintained at the address in
‘‘ADDRESSES’’ at the beginning of this
document.

Written comments filed pursuant to
this notice, will be available in the
Public Response and Program Resources
Branch, Field Operations Division at the
address provided from 8 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. It is suggested that
persons interested in reviewing the
application file, telephone this office at
(703–305–5805), to ensure that the file
is available on the date of intended visit.

Authority: 7 U.S.C. 136.

List of Subjects

Environmental protection, Pesticides
and pests, Product registration.
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Dated: April 22, 1996.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 96–10807 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–F

[OPP–66225; FRL 5364–7]

Notice of Voluntarily Cancellation of
Ciba Crop Protection Registrations of
Metalaxyl Technical and End-Use
Products that Contain Metalaxyl

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is announcing the
voluntary cancellation of the
registrations of the active ingredient
metalaxyl (N-(2,6-dimethylphenyl)-N-
(methoxyacetyl) alanine methyl ester)
and the end-use product registrations
held by Ciba Crop Protection that
contain metalaxyl. The cancellation of
these metalaxyl registrations was
requested by Ciba Crop Protection, who
holds the only EPA registration of
Metalaxyl Technical. The cancellation
of metalaxyl registrations will allow for
the full environmental benefit provided
by the recent registration of mefenoxam
and end-use products containing
mefenoxam. Mefenoxam is the R-
enantiomer of metalaxy and at half the
application rate, and provides the same
level of efficacy as metalaxyl. Under an
agreement reached with the registrant,
metalaxyl products can be sold until

December 31, 1998. The registrant has
requested that the Agency allow resale
and use of the metalaxyl-based end-use
products which are in the hands of
distributors, dealers and growers by
December 31, 1998 until supplies are
exhausted.
DATES: Comments associated with this
action must be received prior to May 31,
1996. The effective date of the
cancellation of the registrations of
Metalaxyl Technical and Ciba Crop
Protection end-use products containing
metalaxyl will be May 31, 1996.
FOR FURTHER INFORMATION CONTACT: By
mail: Connie B. Welch, Product
Manager 21, Office of Pesticide
Programs, Registration Division (7505C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location for commercial courier
delivery and telephone number: Room
227, Crystal Mall No. 2, 1921 Jefferson
Davis Highway, Arlington, VA, (703)
305–6226; e-mail:
welch.connie@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

I. Introduction
Metalaxyl consists of R and S

enantiomeric forms at a ration of 1:1;
efficacy studies have shown that the R
enantiomer provides the majority of the
efficacy provided by metalaxyl.
Mefenoxam is the R-enantiomer of
metalaxyl and provides the same range
and level of efficacy as metalaxyl;
however, data provided to EPA
demonstrates that this efficacy is
achieved with half the amount of active

ingredient applied per acre required
with the use of metalaxyl. On March 6,
1996, EPA granted the conditional time
limited registration of the active
ingredient mefenoxam and 13 end-use
products that contain mefenoxam.

Since metalaxyl is one of the most
widely registered and used fungicides in
the United States with established
tolerances in over 120 crop and
livestock commodities and has uses as
a seed treatment, as a banded or
broadcast soil application, and a foliar
spray in combination with protectant
type fungicides, EPA feels that a
significant reduction in the exposure of
the environment to pesticides will be
gained with the cancellation of
metalaxyl and replacement of these uses
with products containing mefenoxam.
The cancellation and phase out of
products containing metalaxyl will
assure that the maximum environmental
benefit of mefenoxam registration will
be achieved.

Ciba Crop Protection has agreed to
end sales of metalaxyl based products
by December 31, 1998. Since all
registered uses of metalaxyl based
products are replaced by the registration
of parallel and equivalent mefenoxam
based products, there will be no loss of
uses and no negative impact of minor
crops or US agriculture.

II. Intent to Cancel

The following table list the metalaxyl
registrations, listed in sequence by
registration number, that will be
canceled May 31, 1996.

TABLE 1. — REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION

Registration No. Product Name Chemical Name

000100–00601 Metalaxyl Technical Metalaxyl

000100–00607 Ridomil 2E Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00619 Subdue 2E Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00626 Apron 2E Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00628 Ridomil 5G-Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00629 Ridomil MZ58 Fungicide Zinc ion and manganese ethylenebisdithiocarbamate, coordination product
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00639 Apron 25W Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00658 Ridomil/Bravo 81W Fungicide Tetrachloroisophthalonitrile
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00664 Ridomil PC 11-G Granular Fungicide Pentachloronitrobenzene
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00670 Apron + Captan Fungicide Seed Treatment cis-N-Trichloromethylthio-4-cyclohexene-1,2-dicarboximide
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00676 Subdue Granular Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00683 Apron + Captan FS Fungicide Seed Treat-
ment

cis-N-Trichloromethylthio-4-cyclohexene-1,2-dicarboximide

N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00713 Ridomil PC Granular Fungicide Pentachloronitrobenzene
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester
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TABLE 1. — REGISTRATIONS WITH PENDING REQUESTS FOR CANCELLATION—Continued

Registration No. Product Name Chemical Name

000100–00717 Subdue II Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00718 Subdue & WSP Turf Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00720 Ridomil/Copper 70W Copper hydroxide
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00735 Ridomol 50W N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00738 Apron 50W Fungicide N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00742 Pace Fungicide Zinc ion and manganese ethylenebisdithiocarbamate, coordination product
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00749 Ridomil MZ Fungicide Zinc ion and manganese ethylenebisdithiocarbamate, coordination product
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

000100–00767 Ridomil MZ 72 Zinc ion and manganese ethylenebisdithiocarbamate, coordination product
N-(2,6-Dimethylphenyl)-N-(methoxyacetyl)alanine, methyl ester

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted to this regulation must
specify the provisions of the regulation
deemed objectionable and the grounds
for the objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by [(40 CFR 180.33(I))]. If
a hearing is requested, the objections
must include a statement of the factual
issue(s) on which a hearing is requested,
the requester’s contentions on such
issues, and a summary of any evidence
relied upon by the objector (40 CFR
178.27).

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of facts; there is a reasonable possibility
that available evidence identified by the
requester would, if established, resolve
one or more of such issues in favor of
the requester, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requester would be adequate to justify
the action requested (40 CFR 178.32).

List of Subjects

Environmental protection, Pesticides
and pests, Product registrations.

Dated: April 22, 1996.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 96–10806 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–F

[OPP–30408; FRL–5363–6]

Certain Companies; Applications to
Register Pesticide Products

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of applications to register pesticide
products containing active ingredients
not included in any previously
registered products pursuant to the
provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
DATES: Written comments must be
submitted by May 31, 1996.
ADDRESSES: By mail, submit written
comments identified by the document
control number [OPP–30408] and the
file symbol to: Public Response and
Program Resources Branch, Field
Operations Divisions (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Environmental Protection
Agency, Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an

ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will be accepted on
disks in Wordperfect in 5.1 file format
or ASCII file format. All comments and
data in electronic form must be
identified by the docket number [OPP–
30408]. No ‘‘Confidential Business
Information’’ (CBI) should be submitted
through e-mail. Electronic comments on
this notice may be filed online at many
Federal Depository Libraries. Additional
information on electronic submission
can be found below in this document.

Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of that information as ‘‘Confidential
Business Information’’ (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding
holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Registration Division (7505C),
Attn: (Product Manager (PM) named in
each registration), Office of Pesticide
Programs, 401 M St., SW., Washington,
DC 20460.

In person: Contact the PM named in
each registration at the following office
location/telephone number:
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Product Manager Office location/telephone number Address

PM 10 Richard Keigwin, Rm. 210, CM #2 (703–305–6788); e-
mail:
keigwin.richard@epamail.epa.gov.

Environmental Protection Agency
1921 Jefferson Davis Hwy
Arlington, VA 22202

PM 23 Joanne I. Miller, Rm. 237, CM #2 (703–305–6224); e-
mail: mil-
ler.joanne@epamail.epa.gov.

-Do-

SUPPLEMENTARY INFORMATION: EPA
received applications as follows to
register pesticide products containing
active ingredients not included in any
previously registered products pursuant
to the provisions of section 3(c)(4) of
FIFRA. Notice of receipt of these
applications does not imply a decision
by the Agency on the applications.

Products Containing Active Ingredients
Not Included In Any Previously
Registered Products

1. File Symbol: 65331–E. Applicant:
Rhone Merieux, Incorporation, 115
Transtech Drive, Athen, GA 30601.
Product name: Frontline Top Spot.
Insecticide. Active ingredient: Fipronil
at 9.7 percent. Proposed classification/
Use: None. Used as spot treatment for
flea and tick control on dogs and cats.
(PM 10)

2. File Symbol: 64240–GN. Applicant:
Clorox Company P.O. Box 493, Pleasant,
CA 94566–0803. Product name: Combat
Ant Bait F1. Insecticide. Active
ingredient: Fipronil [5-amino-1-(2,6-
dichloro-4-(trifluoromethyl)phenyl)-4-
(1,R,S)-trifluoromethyl)sulfinyl)-1H-
pyrazole-3-carbonitrile] at 0.01 percent.
Proposed classification/Use: None. For
indoor/outdoor use to kill ants most
commonly found in households. (PM
10)

3. File Symbol: 64248–RN. Applicant:
Clorox Co. Product name: Maxforce Ant
Bait F1. Insecticide. Active ingredient:
Fipronil [5-amino-1-(2,6-dichloro-4-
(trifluoromethyl)phenyl)-4-(1,R,S)-
trifluoromethyl)sulfinyl)-1H-pyrazole-3-
carbonitrile] at 0.01 percent. Proposed
classification/Use: None. For indoor/
outdoor use to contol ants most
commonly found in institutions. (PM
10)

4. File Symbol: 64240–GR. Applicant:
Clorox Co. Product name: Combat Roach
Bait F1. Insecticide. Active ingredient:
Fipronil at 0.1 percent. Proposed
classification/Use: None. For use to
control roaches, waterbugs, and
palmetto bugs in households. (PM 10)

5. File Symbol: 64248–I. Applicant:
Clorox Co. Product name: Maxforce
Roach Bait F1. Insecticide. Active
ingredient: Fipronil 0.1 percent.
Proposed classification/Use: None. For
use to control large and small
cockroaches in institutions. (PM 10)

6. File Symbol: 264–LAA. Applicant:
Rhone-Poulenc Ag Company, P.O. Box
12014, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709.
Product name: Technical Isoxaflutole.
Herbicide. Active ingredient:
Isoxaflutole [5-cyclopropyl-4-(2-
methylsulfonyl-4-
trifluoromethylbenzoyl) isoxazole at 98
percent. Proposed classification/Use:
None. For manufacturing use only. (PM
23)

7. File Symbol: 264–LAT. Applicant:
Rhone-Poulenc Co. Product name:
Balance WDG Herbicide. Herbicide.
Active ingredient: Isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethylbenzoyl) isoxazole at
76.5 percent. Proposed classification/
Use: None. For weed control in field
corn. (PM 23)

Notice of approval or denial of an
application to register a pesticide
product will be announced in the
Federal Register. The procedure for
requesting data will be given in the
Federal Register if an application is
approved.

Comments received within the
specified time period will be considered
before a final decision is made;
comments received after the time
specified will be considered only to the
extent possible without delaying
processing of the application.

A record has been established for this
notice under docket number [OPP–
30408] (including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Rm. 1132 of the
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov
Electronic comments must be

submitted as an ASCII file avoiding the

use of special characters and any form
of encryption.

The official record for this notice, as
well as the public version, as described
above will be kept in paper form.
Accordingly, EPA will transfer all
comments received electronically into
printed, paper form as they are received
and will place the paper copies in the
official record which will also include
all comments submitted directly in
writing. The official record is the paper
record maintained at the address in
‘‘ADDRESSES’’ at the beginning of this
document.

Written comments filed pursuant to
this notice, will be available in the
Public Response and Program Resources
Branch, Field Operations Division at the
address provided from 8 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. It is suggested that
persons interested in reviewing the
application file, telephone this office at
(703–305–5805), to ensure that the file
is available on the date of intended visit.

Authority: 7 U.S.C. 136.

List of Subjects

Environmental protection, Pesticides
and pests, Product registration.

Dated: April 15, 1996.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 96–10808 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–F

[FRL–5465–7]

Waste Isolation Pilot Plant Compliance
Application Guidance (CAG) Document

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Availability.

SUMMARY: Pursuant to the Waste
Isolation Pilot Plant Land Withdrawal
Act, Pub. L. No. 102–579, EPA issued
final criteria for certifying whether the
Department of Energy’s (DOE) Waste
Isolation Pilot Plant (WIPP) complies
with EPA’s radioactive waste disposal
standards set forth at 40 CFR part 191
(‘‘Environmental Radiation Protection
Standards for Management and Disposal



19284 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

of Spent Nuclear Fuel, High-Level and
Transuranic Radioactive Wastes’’)
published on February 9, 1996. The EPA
has developed a WIPP compliance
application guidance document that is
intended to be a companion to and
based upon the WIPP compliance
criteria. The EPA hereby announces that
the WIPP compliance application
guidance document is available to the
public. The guidance document
summarizes and, in some instances,
provides non-binding interpretations of
the final WIPP compliance criteria. In
developing the guidance document, the
EPA considered public comments on
the draft compliance application
guidance document that was announced
on October 18, 1995.
ADDRESSES: Copies of the compliance
application guidance document are
available to the public at EPA Docket
No. A–93–02 (Category II-B) maintained
at the following addresses: (1) room
1500 (first floor in the Waterside Mall
near the Washington Information
Center), U.S. Environmental Protection
Agency, Air Docket, 401 M Street, S.W.,
Washington, D.C. 20460 (open from 8:00
a.m. to 4:00 p.m. on weekdays); (2)
EPA’s docket in the Government
Publications Department of the
Zimmerman Library of the University of
New Mexico located in Albuquerque,
New Mexico (open from 8:00 a.m. to
9:00 p.m. on Monday through Thursday,
8:00 a.m. to 5:00 p.m. on Friday, 9:00
a.m. to 5:00 p.m. on Saturday, and 1:00
p.m. to 9:00 p.m. on Sunday); (3) EPA’s
docket in the Fogelson Library of the
College of Santa Fe, located at 1600 St.
Michaels Drive, Santa Fe, New Mexico
(open from 8:00 a.m. to 12:00 midnight
on Monday through Thursday, 8:00 a.m.
to 5:00 p.m. on Friday, 9:00 a.m. to 5:00
p.m. on Saturday and 1:00 p.m. to 9:00
p.m. on Sunday); and (4) EPA’s docket
in the Municipal Library of Carlsbad,
New Mexico, located at 101 South
Halegueno (open from 10:00 a.m. to 9:00
p.m. on Monday through Thursday,
10:00 a.m. to 6:00 p.m. on Friday and
Saturday, and 1:00 p.m. to 5:00 p.m. on
Sunday). As provided in 40 CFR Part 2,
a reasonable fee may be charged for
photocopying docket materials.
FOR FURTHER INFORMATION CONTACT:
Agnes Ortiz, U.S. Environmental
Protection Agency, Office of Radiation
and Indoor Air (6602J), 401 M Street,
S.W., Washington, D.C. 20460;
(202)233–9310.
SUPPLEMENTARY INFORMATION: The
Department of Energy is proposing to
use the Waste Isolation Pilot Plant
(WIPP), located in Eddy County, New
Mexico, as a deep geologic repository
for the disposal of transuranic

radioactive waste generated by nuclear
defense activities. The 1992 Waste
Isolation Pilot Plant Land Withdrawal
Act (Pub. L. No. 102–579) calls for EPA
to perform several regulatory activities
for the WIPP, including: (1) issuing
radioactive waste disposal standards; (2)
establishing criteria for EPA to
determine whether the WIPP complies
with the radioactive waste disposal
standards; and (3) certifying whether
DOE’s WIPP facility complies with the
disposal standards, based on a DOE
submitted compliance certification
application. See section 8 of the WIPP
Land Withdrawal Act. The WIPP Land
Withdrawal Act prohibits DOE from
commencing the emplacement of
transuranic waste for underground
disposal at the WIPP until EPA certifies
that the facility will comply with EPA’s
radioactive waste disposal standards.
See section 7(b) of the WIPP Land
Withdrawal Act.

EPA issued final radioactive waste
disposal standards, which are codified
at 40 CFR part 191. See 58 FR 66398
(Dec. 20, 1993). EPA also issued final
criteria, to be codified at 40 CFR part
194, for certifying whether the WIPP
facility will comply with EPA’s
radioactive waste disposal standards.
See 61 FR 5224 (Feb. 9, 1996) ‘‘Criteria
for the Certification and Recertification
of the Waste Isolation Pilot Plant’s
Compliance with the 40 CFR Part 191
Disposal Regulations’’. The public is
referred to the Federal Register notices
of December 20, 1993, and February 9,
1996, for more detailed information
about the EPA’s regulatory activities at
the WIPP.

The compliance application guidance
(CAG), the subject of this notice, is a
guidance document for the final
compliance criteria 40 CFR part 194.
The final compliance criteria provide
that EPA’s evaluation for certifying, by
rule, whether WIPP is in compliance
with the radioactive waste disposal
standards will be initiated after EPA
determines that DOE has submitted a
complete compliance certification
application. See, e.g., 61 FR 5238. The
CAG summarizes and interprets the
final criteria related to the contents of
the compliance certification application
and is intended to guide EPA’s
assessment of whether the DOE
compliance application is complete.
Because it is a non-binding, interpretive
document, the CAG is not subject to the
notice-and-comment rulemaking
requirements of the Administrative
Procedure Act, 5 U.S.C. 553.

As noted, the CAG will guide EPA’s
assessment of whether DOE’s
compliance certification application is
complete. If the compliance certification

application is found to be complete,
EPA will subsequently determine, by
rule, whether the WIPP facility is in
compliance with the EPA’s radioactive
waste disposal standards. See section 8
(d) of the WIPP Land Withdrawal Act.
EPA’s certification decision will be
made only after EPA reviews DOE’s
compliance certification application
based on the final compliance criteria,
and conducts a WIPP certification
proceeding in accordance with the
Administrative Procedure Act
rulemaking requirements at 5 U.S.C.
553. Thus, before the Administrator of
EPA makes any final WIPP certification
decision, EPA will issue a proposed
decision in the Federal Register and
provide an opportunity for public
comment on the proposal. The
subsequent final certification decision
by the Administrator will consider the
comments received in response to the
proposal and be accompanied with a
reply to significant public comments.

Dated: April 23, 1996.
Richard Wilson,
Acting Assistant Administrator, Office of Air
and Radiation.
[FR Doc. 96–10815 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

[FRL–5465–6]

National Pollutant Discharge
Elimination System (NPDES);
Preparation of Final General Permit for
the States of Maine, Massachusetts,
and New Hampshire

AGENCY: Environmental Protection
Agency.
ACTION: Notice; Preparation of Final
NPDES General Permits—MAG070000,
MEG070000, and NHG070000.

SUMMARY: The Regional Administrator
of the six states of New England is
issuing Notice of a Final National
Pollutant Discharge Elimination System
(NPDES) General Permit for
construction dewatering facilities in
certain waters of the States of Maine,
Massachusetts, and New Hampshire.
This General Final NPDES Permit
establishes notice of intent (NOI)
requirements, effluent limitations,
standards, prohibitions and
management practices for the
construction dewatering discharges.

Owners and/or operators of facilities
discharging effluent from construction
dewatering facilities will be required to
submit to EPA, Region I, a notice of
intent (NOI) to be covered by the
appropriate general permit and will
receive a written notification from EPA
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of permit coverage and authorization to
discharge under the general permit.

The following FACT SHEET AND
SUPPLEMENTARY INFORMATION section sets
forth principal facts and the significant
factual, legal, and policy questions
considered in the development of the
final permits.
DATES: This general permit shall be
effective when issued and will expire
five years from the effective date. The
authorization to discharge shall become
effective upon notification by EPA that
the operator is covered under this
permit.
ADDRESSES: Notices of intent to be
authorized to discharge under these
permits should be sent to: U.S.
Environmental Protection Agency,
Municipal Assistance Section (CMU)
J.F.K. Federal Building, Boston, MA
02203.

The submittal of other information
required under these permits or
individual permit applications should
be sent to the above address.
FOR FURTHER INFORMATION CONTACT:
Suprokash Sarker, Office of Ecosystem
Protection, Massachusetts State
Program, Environmental Protection
Agency, J.F. Kennedy Federal Building.
Boston, Massachusetts 02203,
Telephone (617) 565–4878.

FACT SHEET AND SUPPLEMENTARY
INFORMATION:

I. Introduction

The Regional Administrator of the six
states of New England is issuing final
general permit for effluent discharges
from construction dewatering facilities
to certain waters of the States of Maine,
Massachusetts, and New Hampshire.
This notice contains two sets of
appendices. Appendix A summarizes
EPA’s response to major comments
received on the draft general permits
published on December 6, 1995 (60 FR
62456). Appendix B contains the final
general NPDES permit including Part II,
Standard Conditions.

II. Coverage of General Permits

Section 301(a) of the Clean Water Act
(the Act) provides that the discharge of
pollutants is unlawful except in
accordance with a National Pollutant
Discharge Elimination System (NPDES)
permit. Although such permits to date
have generally been issued to individual
discharges, EPA’s regulations authorize
the issuance of ‘‘general permits’’ to
categories of discharges. (See 40 CFR
§ 122.28 48 FR 14146, April 1, 1983.)
EPA may issue a single, general permit
to a category of point sources located
within the same geographic area whose

permits warrant similar pollutant
control measures.

The Director of an NPDES permit
program is authorized to issue a general
permit if there are a number of point
sources operating in a geographic area
that:

1. Involve the same or substantially
similar types of operations;

2. Discharge the same types of wastes;
3. Require the same effluent

limitations or operating conditions;
4. Require the same or similar

monitoring requirements; and
5. In the opinion of the Regional

Administrator, are more appropriately
controlled under a general permit than
under individual permits.

Violations of a condition of a general
permit constitutes a violation of the
Clean Water Act and subjects the
discharger to the penalties in Section
309 of the Act.

Any owner or operator authorized by
a general permit may be excluded from
coverage of a general permit by applying
for an individual permit. This request
may be made by submitting a NPDES
permit application together with reasons
supporting the request. The Director
may require any person authorized by a
general permit to apply for and obtain
an individual permit. Any interested
person may petition the Director to take
this action. However, individual permits
will not be issued for sources
discharging effluent from construction
dewatering facility covered by this
general permit unless it can be clearly
demonstrated that inclusion under the
general permit is inappropriate.

The Director may consider the
issuance of individual permits when:

1. The discharge is a significant
contributor of pollution;

2. The discharge is not in compliance
with the terms and conditions of the
general permit;

3. A change has occurred in the
availability of demonstrated technology
or practices for the control or abatement
of pollutants applicable to the point
source;

4. Effluent limitations guidelines are
subsequently promulgated for the point
sources covered by the general permit;

5. A Water Quality Management plan
containing requirements applicable to
such point sources is approved; or

6. Circumstances have changed since
the time of the request to be covered so
that the discharger is no longer
appropriately controlled under the
general permit, or either a temporary or
permanent reduction or elimination of
the authorized discharge is necessary;

7. If endangered species are present.
In accordance with 40 CFR

122.28(b)(3)(iv), the applicability of the

general permit is automatically
terminated on the effective date of the
individual permit.

Under this general permit, owners
and operators of construction
dewatering sites in Massachusetts,
Maine and New Hampshire may be
granted authorization to discharge
groundwater and stormwater generated
wastewaters into waters of the
respective States. Dewatering associated
with the construction of single family
homes is not required to have a permit.
This permit does not authorize the
discharge of stormwater associated with
construction sites which disturb greater
than 5 acres of land. These sites are
required to have a separate NPDES
permit for stormwater discharges in
accordance with 40 CFR
122.26(b)(14)(x). Authorization under
the permit shall require prior submittal
of certain facility information. Upon
receipt of all required information, the
permit issuing authority may allow or
disallow coverage under the general
permit.

The following list shows the criteria
which will be used in evaluating
whether or not an individual permit
may be required instead of a general
permit.

1. Evaluation of wastewater samples
for one whole effluent toxicity-test or
one priority pollutant scan if required
by the States and EPA.

2. Preservation of high quality waters
and fisheries;

3. Facilities with an effluent discharge
flow of over 100 gpm and up to 690
gpm.

4. Production of effluent at the facility
other than groundwater, seepage, and
stormwater run-off.

5. History of land use.
The similarity of the discharges has

prompted EPA to prepare this final
general permit. When issued, this
permit will enable facilities to maintain
compliance with the Act and will
extend environmental and regulatory
controls to a large number of discharges
and reduce some permit backlog. The
issuance of this general permit for the
geographic areas described below is
warranted by this similarity of (a)
environmental conditions; (b) State
regulatory requirements applicable to
the discharges and receiving waters; and
(c) technology employed.

III. Conditions of the General NPDES
Permit

A. Geographic Areas

Maine (Permit No. MEG070000)—All
of the discharges to be authorized by the
general NPDES permit for the State of
Maine from dischargers are limited to
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Class B,C,SB and SC waters of the State,
except lakes. The drainage areas must be
more than 10 square miles.

Massachusetts (Permit No.
MAG070000)—All of the discharges to
be authorized by the general NPDES
permit for the Commonwealth of
Massachusetts dischargers are limited to
Class B, and SB waters as designated in
Massachusetts Water Quality Standards,
314 CMR 4.00 et seq. Discharges into
Class A water needs review and
approval by MADEP.

New Hampshire (Permit No.
NHG070000)—All of the discharges to
be authorized by the general NPDES
permit for the State of New Hampshire
dischargers are into all waters of the
State of New Hampshire unless
otherwise restricted by the State Water
Quality Standards, New Hampshire RSA
485-A:8. (or as revised).

B. Notification by Permittees
Operators of facilities whose

discharge, or discharges, are described
in Section II and whose facilities are
located in the geographic areas
described in Section III. A. above may
submit to the Regional Administrator, of
New England, and each State, a notice
of intent to be covered by the
appropriate general permit. This written
notification must include the owner’s or
operator’s legal name and address; the
facility name and address; the type of
facilities to be covered; the number of
discharge points including the
anticipated duration, volume, and rate
of discharge for each outfall; a
topographic map (or other map if a
topographic map is not available)
indicating the facility locations; a
description of any wastewater
treatment; storage of petroleum and
chemicals on site; history of land use of
the site; and the names of the receiving
waters into which discharge will occur.
In addition one Whole Effluent Toxicity
(WET) test result and/or one priority
pollutant scan of the water to be
discharged may be required, on a case
by case basis by the States and/or EPA.
The whole effluent toxicity test will
consist of one chronic and modified
acute toxicity screening test with one
hundred percent sample. The Cerio-
daphnia dubia for fresh water and sea-
urchin for marine water shall be used as
test organism. A copy of the test
procedure and detailed protocol will be
provided by EPA. The results of the
chronic biological test (C–NOEC) or the
priority pollutant scan will be
forwarded to the State and EPA when
required.

A determination is required as to
whether or not the facility’s discharge
will adversely affect a listed or proposed

to be listed endangered or threatened
species or its critical habitat (see Part F).

The facilities authorized to discharge
under a final general permit will receive
written notification from EPA within 30
days with State concurrence where
necessary upon receipt of the complete
application including necessary
sampling data. The permit will be
automatically effective after 30 days of
the complete notification if EPA or State
fail to issue or deny the permit within
this period.

C. Effluent Limitations

1. Statutory Requirements

The Clean Water Act (the Act)
prohibits the discharge of pollutants to
waters of the United States without a
National Pollutant Discharge
Elimination System (NPDES) permit
unless such a discharge is otherwise
authorized by the Act. The NPDES
Permit is the mechanism used to
implement technology and water quality
based effluent limitations and other
requirements including monitoring and
reporting. The NPDES permit was
developed in accordance with various
statutory and regulatory authorities
established pursuant to the Act. The
regulations governing the EPA NPDES
Permit program are generally found at
40 CFR parts 122, 124, 125 and 136.

EPA is required to consider
technology and water quality
requirements when developing permit
limits. 40 CFR Part 125 Subpart A sets
the criteria and standards that EPA must
use to determine which technology
based requirements, requirements under
Section 301(b) of the Act and/or
requirements established on a case-by-
case basis under section 402(a)(1) of the
Act, should be included in the permit.

The Clean Water Act requires that all
discharges, at a minimum, must meet
effluent limitations based on the
technological capability of dischargers
to control pollutants in their discharge.
Section 301(b)(1)(A) of the Act requires
the application of Best Practicable
Control Technology Currently Available
(BPT) with the statutory deadline for
compliance being July 1, 1977, unless
otherwise authorized by the Act.
Section 301(b)(2) of the Act requires the
application of Best Conventional
Control Technology (BCT) for
conventional pollutants, and Best
Available Technology Economically
Achievable (BAT) for non-conventional
and toxic pollutants. The compliance
deadline for BCT and BAT being March
31, 1980.

2. Technology-based Effluent
Limitations

EPA has not promulgated National
Effluent Guidelines for construction
dewatering facilities. For a category
where Guidelines have been
promulgated, the issuance of an
individual permit for the discharges
would be more appropriate (See 40 CFR
122.28(b)(3)(i)(C)). Therefore, as
provided in Section 402(a)(1) of the Act,
EPA has determined to issue this
general permit utilizing Best
Professional Judgement (BPT) to meet
the above stated criteria for BAT/BCT
described in Section 304(b) of the Act.
Accordingly monthly average and
maximum daily Total Suspended Solids
(TSS) limitation are established based
upon best professional judgement
pursuant to Section 402(a)(1) of the
CWA.

Water Quality Based Effluent
Limitations

Under Section 301(b)(1)(C) of the Act,
discharges are subject to effluent
limitations based on water quality
standards and to the conditions of State
certification under Section 401 of the
Act. Receiving stream requirements are
established according to numerical and
narrative standards adopted under state
and/or federal law for each stream use
classification. The CWA requires that
EPA obtain State certification which
states that all water quality standards
will be satisfied. Regulations governing
State certification are set forth in 40 CFR
§ 124.53 and 124.55.

Section 101(a)(3) of the Act
specifically prohibits the discharge of
toxic pollutants in toxic amounts. The
States of Maine, Massachusetts, and
New Hampshire have similar narrative
criteria in their water quality regulations
(See Maine Title 38, Article 4-A, section
420 and section 464.4.A.(4);
Massachusetts 314 CMR 4.05(5)(e); and
New Hampshire Part Env-Ws
432.02(c)(4) that prohibits such
discharges). The permit does not allow
for the addition of materials or
chemicals in amounts which would
produce a toxic effect to any aquatic life.

The effluent from the construction
dewatering facilities may contain toxic
pollutants and oil and grease in the
underground water and stormwater run-
off. Water Quality Standards and State
certification requirements applicable to
these discharges have been reviewed by
EPA.

D. Antidegradation Provisions

The conditions of the permit reflect
the goal of the CWA and EPA to achieve
and maintain water quality standards.
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The environmental regulations
pertaining to the State Antidegradation
Policies which protect the State’s
surface waters from falling below State
standards for water quality are found in
the following provisions: Maine Title
38, Article 4–A, Section 464.4.F.;
Massachusetts Water Quality Standards
314 CMR 4.04 Antidegradation
Provisions; and New Hampshire policy
RSA 485–A;8, VI Part Env-Ws 437.01
and Env-Ws 437.02.

Compliance with the antidegradation
provisions of this general permit for
class B, C, SB, and SC for the State of
Maine, Class B and SB for
Massachusetts and all waters of New
Hampshire unless otherwise restricted
by the State Water Quality Standards,
are expected to result in insignificant
effect to the receiving water. No further
antidegradation review will be required.
For the State of Massachusetts
discharges in the Class A water needs
antidegration review.

E. Monitoring and Reporting
Requirements

Effluent limitations and monitoring
requirements are included in the general
permit describing requirements to be
imposed on facilities to be covered.

Facilities covered by the final general
permits will be required to prepare a
Discharge Monitoring Report containing
effluent data and shall be kept on site
in a secured place.

The monitoring requirements have
been established to yield data
representative of the discharge under
authority of Section 308(a) of the Act
and 40 CFR §§ 122.41(j), 122.44(i), and
122.48, and as certified by the State.

F. Endangered Species
Discharges that may adversely affect a

listed or proposed species, or its critical
habitat, are not authorized under this
general permit. The EPA has consulted
with the Fish and Wildlife Service, and
the National Marine Fisheries Service,
for listed species.

The Fish and Wildlife Service has
indicated that the dwarf wedge mussel
(Alsmidonta heterodon), a Federally
listed endangered species, is now
known to occur in the Asholot River in
Keene and Surry, New Hampshire; the
South Branch of the Ashuelot River in
East Swanzey, New Hampshire; the
mainstem of the Connecticut River from
North Lancaster south to Dalton, New
Hampshire; from Lebanon New
Hampshire South to Weathersfield Bow,
Vermont; the Mill River in
Easthampton, Massachusetts; the Mill
River in Whately, Massachusetts (a
different Mill River). Permittees with
discharges that may affect the dwarf

wedgemussel should contact the New
England Field Office of the Fish and
Wildlife Service, 22 Bridge Street, Unit
#1, Concord, New Hampshire 03301-
4986. The above list may change time to
time. The U.S. Fish and Wildlife Service
and the National Marine Fisheries
Service will notify EPA for any new
listings.

The National Marine Fisheries Service
has indicated that the endangered
shortnose sturgeon (Acipenser
breviirostrum) inhabits certain sections
of the Penobscot, Kennebec and
Androscoggin Rivers in Maine, and the
Merrimack and Connecticut Rivers in
Massachusetts. Any facility whose
discharge may adversely effect the
sturgeon, or any other threatened or
endangered species or its habitat, is
required to contact the National Marine
Fisheries Service at the following
address: United States Department of
Commerce, National Oceanic and
Atmospheric Administration, National
Marine Fisheries Service, Habitat and
Protected Resources Division, One
Blackburn Drive, Gloucester,
Massachusetts 01903–2298.

A distinct population segment of
Atlantic Salmon in seven Maine rivers
has been proposed for threatened status
under the ESA. That proposed rule was
published jointly by the NMFS and the
FWS on September 29, 1995. The
Atlantic salmon populations proposed
for listing are present in the Sheepscot,
Ducktrap, Narraguagus, Pleasant,
Machias, East Machias, and Dennys
Rivers. Either NMFS (Mary Colligan,
508–291–9116) or FWS can serve as
point of contact for that species.

G. Other Requirements

The remaining conditions of the
permit are based on the NPDES
regulations 40 CFR Parts 122 through
125 and consist primarily of
management requirements common to
all permits.

IV. State Certification

Section 401 of the CWA provides that
no Federal license or permit, including
NPDES permits, to conduct any activity
that may result in any discharge into
navigable waters shall be granted until
the State in which the discharge
originates certifies that the discharge
will comply with the applicable
provisions of sections 301, 302, 303,
306, and 307 of the CWA. The section
401 certification is under process for all
States. In addition the State of
Massachusetts and EPA jointly issue the
final permit.

V. Administrative Aspects

A. Request To Be Covered
A facility is not covered by any of

these general permits until it meets the
following requirements. First, it must
send a notice of intent to EPA and the
appropriate State indicating it meets the
requirements of the permit and wants to
be covered. And second, it must be
notified in writing by EPA that it is
covered by this general permit.

Any facility operating under any
effective individual NPDES permit may
request that the individual permit be
revoked and that coverage under the
general permit be granted, as outlined in
40 CFR 122.28(b)(3)(v). If EPA grants
coverage under the general permit, EPA
will so notify the facility and revoke the
individual permit.

Facilities with expired individual
permits that have been administratively
continued in accordance with § 122.6,
may apply for coverage under this
general permit. When coverage is
granted, the expired individual permit
automatically will cease being in effect.

B. The Coastal Zone Management Act
The Coastal Zone Management Act

(CZMA), 16 U.S.C. §§ 1451 et seq., and
its implementing regulations [15 CFR
Part 930] requires that any federally
licensed activity affecting the coastal
zone with an approved Coastal Zone
Management Program (CZMP) be
determined to be consistent with the
CZMP. EPA, New England Region, has
determined that these general NPDES
permits are consistent with the CZMP.
EPA has sent copies of the draft general
NPDES permits to the Massachusetts,
Maine, and New Hampshire coastal
zone agencies for a determination that
they are consistent with their respective
State policies.

C. The Endangered Species Act
EPA, New England Region, has

concluded that the discharges to be
covered by the general NPDES permits
will not affect any listed endangered or
threatened species or designated critical
habitat. The U.S. Fish and Wildlife
Service and the National Marine
Fisheries will notify the EPA of any new
listings, reclassifications or new
locations within the permit area, as they
occur. At that point additional
consultation will be performed with
these services. The permit may be
reopened in accordance with 40CFR
122.44(c) to accommodate the changes if
necessary. U.S. Fish and Wildlife and
the National Marine Fisheries have
concluded that these discharges are not
likely to adversely affect the protected
species.



19288 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

D. Environmental Impact Statement
Requirements

The general permits do not authorize
the construction of any water resources
project or the impoundment of any
water body or have any effect on
historical property, and are not major
Federal activities needing preparation of
any Environmental Impact Statement.
Therefore, the Wild and Scenic Rivers
Act, 16 U.S.C. §§ 1273 et seq., the
National Historic Preservation Act of
1966, 16 U.S.C §§ 470 et seq., the Fish
and Wildlife Coordination Act, 16
U.S.C. §§ 661 et seq., and the National
Environmental Policy Act, 33 U.S.C.
§§ 4321 et seq., do not apply to the
issuance of this general NPDES permit.

E. This Permit Does Not Constitute
Authorization Under 33 U.S.C. § 1344
(Section 404 of the Clean Water Act) of
Any Stream Dredging or Filling
Operation

VI. Other Legal Requirements

A. Economic Impact (Executive Order
12291)

EPA has reviewed the effect of
Executive Order 12291 on this draft
general permit and has determined that
it is not a major rule under that order.
This regulation was submitted
previously to the Office of Management
and Budget for review as required by
Executive Order 12291. The Office of
Management and Budget has exempted
this action from the review
requirements of Executive Order 12291
pursuant to Section 8(b) of that Order.

B. Paperwork Reduction Act
EPA has reviewed the requirements

imposed on regulated facilities by these
NPDES permits under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq. The information collection
requirements of these permits have
already been approved by the Office of
Management and Budget under
submissions made for the NPDES permit
program under the provisions of the
Clean Water Act. No comments from the

Office of Management and Budget or the
public were received on the information
collection requirements in these
permits.

C. The Regulatory Flexibility Act
After review of the facts presented in

the notice printed above, I hereby
certify, pursuant to the provisions of 5
U.S.C. § 605(b), that this permit does not
have a significant impact on a
substantial number of small entities.
Moreover, the draft permit will reduce
a significant administrative burden on
regulated sources.

Dated: April 19, 1996.
John P. DeVillars,
Regional Administrator.

Appendix A—Summary of Responses to
Public Comments on the December 6,
1995 Draft General Permit

Based on comments from the State of
Massachusetts under Section II, the criteria of
flow has been added up to 690 gpm. Based
on comments of the U.S. Fish and Wildlife
and National Marine Fisheries under section
III F and V6, some portions have been revised
and some portions are added to fulfill their
requirements. Although EPA has received the
comments from the National Marine
Fisheries after the thirty day deadline period
as required in the Public Notice, EPA has co-
ordinated their comments in the final permit.

Appendix B—Final General Permit
Under the National Pollutant Discharge
Elimination System (NPDES)

Note: The Following general NPDES permit
is a combination of three permits for
purposes of this Federal Register notice in
order to eliminate duplication of material
common to all permits for the individual
states.

1. Massachusetts, Maine and New
Hampshire General Permit

In compliance with the provisions of
the Federal Clean Water Act, as
amended, (33 U.S.C. 1251 et seq. the
‘‘CWA’’) operators of facilities may
discharge groundwater and stormwater
from construction dewatering facilities
into waters of the respective states in
accordance with effluent limitations,

monitoring requirements and other
conditions set forth herein. This permit
does not authorize to discharge
stormwater associated with Industrial
activities from construction sites which
disturb greater than 5 acres of land [40
CFR 122.26(b)(14)(x)].

This permit shall become effective on
the day it is published in the Federal
Register.

This permit and the authorization to
discharge expire at midnight, five years
from the effective date of the Federal
Register Publication.

This permit consists of Part I below
including effluent limitations,
monitoring requirements etc. and Part II
General Requirements.

Operators of facilities within the
general permit area who fail to notify
the Director of their intent to be covered
by this general permit and receive no
written notification of permit coverage
or those who are denied by the Director
are not authorized under this general
permit to discharge from those facilities
to the receiving waters.

Signed this 12th day of April 1996.
David A. Fierra,
Director, Office of Ecosystem Protection,
Environmental Protection Agency, Region I,
Boston, Massachusetts.
Andrew Gottlieb,
Director, Office of Watershed Management,
Department of Environmental Protection,
Commonwealth of Massachusetts, Boston,
MA.

Part I

A. Effluent Limitations and Monitoring
Requirements

1. During the period beginning
effective date and lasting through
expiration, the permittee is authorized
to discharge from each outfall effluent
from construction dewatering facilities
to the receiving waters of the respective
States.

a. Such discharges shall be limited
and monitored by the permittee as
specified below:

Effluent characteristic

Discharge limitations Monitoring requirements—
measurement 2

Avg.
monthly

Max.
daily Frequency Sample type

Flow (MGD) ............................................................................................................ Report 1/week ......... Instantaneous or
continuous.

TSS (mg/l) .............................................................................................................. 50 100 1/week ......... Grab.
Oil and Grease(mg/l) 1 ............................................................................................ See note A.1.h. 1/week ......... Grab.
pH 1 ......................................................................................................................... See note A.1.g. 1/week ......... Grab.

Footnotes:
1 Requirement for the State Certification.
2 Samples shall be taken only when discharging.
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b. Massachusetts and Maine
The discharge shall not cause

objectionable discoloration of the
receiving waters.

New Hampshire
The discharge shall not cause any

discoloration of Class A receiving
waters or any visible and objectionable
discoloration of Class B receiving
waters.

C. There shall be no discharge of
floating solids or visible foam. The
discharge shall be adequately treated to
insure that the effluent remains free
from pollutants in concentrations or
combinations that settle to form harmful
deposits, float as foam, debris, scum or
other visible pollutants. In addition for
the State of New Hampshire the
discharge shall not cause the naturally
occurring turbidity in Class A receiving
waters to change or cause the naturally
occurring turbity in Class B waters to be
increased by more than 10 NTU.

d. The effluent limitations are based
on the state water quality standard and
are certified by the states.

e. Samples taken in compliance with
the monitoring requirements specified
above shall be taken at the point of
discharge.

f. All discharges as designated in
Section II of Supplementary Information
shall pass through settling basins or
interceptor structures or other approved
treatment system and meet the effluent
limitations in Part I.A.1.a. prior to
discharge to waters of the states.

g. pH.

Massachusetts
The pH of the effluent shall not be

less than nor greater than the range
given for the receiving water
classifications, unless these values are
exceeded due to natural causes. The
following table specifies ranges for
Massachusetts:

Classification Range

B .................................................... 6.5–8.3
SB ................................................. 6.5–8.5

Maine
The pH range in both freshwater and

saltwater is 6.0 to 8.5 su. unless
established on a case-by-case basis (By
State Policy).

New Hampshire
The pH of the effluent shall not be

less than 6.5 standard units (su) nor
greater than 8.0 su at any time unless
these values are exceeded due to natural
causes.

h. Sampling for oil and grease should
only be required if a periodic inspection

of the discharge indicates the presence
of a visible sheen.

i. A discharge structure shall be
constructed if necessary to protect the
erosion of the bank of the water body.

B. Monitoring and Reporting

Maine, Massachusetts and New
Hampshire

Monitoring results obtained during
the previous month shall be
summarized on separate Discharge
Monitoring Report Form(s) and shall be
kept on-site in a secured place. The
reports should be readily available for
review at any time during the working
hours by the EPA and State Officials.
The following are the EPA and state
addresses for any notification and
communication.

a. NPDES Program (SPA), Office of
Environmental Stewardship,
Environmental Protection Agency, Post
Office Box 8127, Boston, MA 02114

b. Massachusetts Division of Water
Pollution Control

(1) The Regional offices:
Massachusetts Department of

Environmental Protection,
Massachusetts Division of Water
Pollution Control, Western Regional
Office, 436 Dwight St., Suite 402,
Springfield, MA 01101

Massachusetts Department of
Environmental Protection,
Massachusetts Division of Water

Pollution Control, Southeastern
Regional Office, 20 Riverside Drive
Lakeville, MA 02346

Massachusetts Department of
Environmental Protection
Massachusetts Division of Water
Pollution Control, Northeastern
Regional Office, 10 Commerce Way,
Woburn, MA 01801

Massachusetts Department of
Environmental Protection,
Massachusetts Division of Water
Pollution Control, Central Regional
Office, 75 Grove Street, Worcester,
Massachusetts 01605
(2) Massachusetts Department of

Environmental Protection, Office of
Watershed Management, 40 Institute
Road, North Grafton, MA 01536.

c. Maine Department of Environmental
Protection

State of Maine Department of
Environmental Protection, Operation
and Maintenance Division, State House,
Station 17. Augusta, ME 04333.

d. New Hampshire Department of
Environmental Services

New Hampshire Department of
Environmental Services, Water Supply

and Pollution Control Division, Permits
and Compliance Section; P.O. Box 95,
Concord, New Hampshire 03302–0095.

C. Additional General Permit
Conditions.

1. Notification Requirements
a. Written notification of

commencement of operations including
the legal names and addresses of the
owners and operator and the locations,
number and type of facilities and/or
operations covered shall be submitted.

(1) For existing discharges within 180
days after the effective date of this
permit, by operators whose facilities
and/or operations are discharging into
the general permit area on the effective
date of the permit; or

(2) For new or substantially increased
discharges 30 days prior to
commencement of the discharge by
operators whose facilities and/or
operations commence discharge
subsequent to the effective date of this
permit.

b. Operators of facilities and/or
operations within the general permits
area who fail to notify the Director of
their intent to be covered by this general
permit and do not obtain written
authorization of coverage are not
authorized under this general permit to
discharge from those facilities into the
named receiving waters.

2. Termination of Operations
Operators of facilities and/or

operators authorized under this permit
shall notify the Director upon the
termination of discharges. The notice
must contain the name, mailing address,
and location of the facility for which the
notification is submitted, the NPDES
permit number for the water treatment
facility discharge identified by the
notice, and an indication of whether the
operator of the discharge has changed.
The notice must be signed in
accordance with the signatory
requirements of 40 CFR 122.22.

3. Renotification
Upon reissuance of a new general

permit, the permittee is required to
notify the Director of the intent to be
covered by the new general permit.

4. When the Director May Require
Application for an Individual NPDES
Permit

a. The Director may require any
person authorized by this permit to
apply for and obtain an individual
NPDES permit. Any interested person
may petition the Director to take such
action. Instances where an individual
permit may be required include the
following:
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(1) The discharge(s) is a significant
contributor of pollution;

(2) The discharger is not in
compliance with the conditions of this
permit;

(3) A change has occurred in the
availability of the demonstrated
technology of practices for the control or
abatement of pollutants applicable to
the point source;

(4) Effluent limitation guidelines are
promulgated for point sources covered
by this permit;

(5) A Water Quality Management Plan
containing requirements applicable to
such point source is approved; or

(6) The point source(s) covered by this
permit no longer:

(a)Involves the same volume or
substantially similar types of operations;

(b) Discharges the same type of
wastes;

(c) Requires the same effluent
limitations or operating conditions;

(d) Requires the same or similar
monitoring; and

(e) In the opinion of the Director is
more appropriately controlled under a
general permit than under an individual
NPDES permit.

b. The Director may require an
individual permit only if the permittee
authorized by the general permit has
been notified in writing that an
individual permit is required, and has
been given a brief explanation of the
reasons for this decision.

5. When an Individual NPDES Permit
is issued to an operator otherwise
subject to this general permit, the
applicability of this permit to that
owner or operator is automatically
terminated on the effective date of the
individual permit.

Part II, Standard Conditions

Section A. General Requirements

1. Duty to Comply
The permittee must comply with all

conditions of this permit. Any permit
noncompliance constitutes a violation
of the Clean Water Act and is grounds
for enforcement action; for permit
termination, revocation and reissuance,
or modification; or for denial of a permit
renewal application.

a. The permittee shall comply with
effluent standards or prohibitions
established under Section 307(a) of the
CWA for toxic pollutants and with
standards for sewage sludge use or
disposal established under Section 405
(d) of the CWA within the time
provided in the regulations that
establish these standards or
prohibitions, even if the permit has not
yet been modified to incorporate the
requirement.

b. The CWA provides that any person
who violates Sections 301, 302, 306,
307, 308, 318, or 405 of the CWA or any
permit condition or limitation
implementing any of such sections in a
permit issued under Section 402, or any
requirement imposed in a pretreatment
program approved under Sections 402
(a)(3) or 402 (b)(8) of the CWA is subject
to a civil penalty not to exceed $25,000
per day for each violation. Any person
who negligently violates such
requirements is subject to a fine of not
less than $2,500 nor more than $25,000
per day of violation, or by imprisonment
for not more than 1 year, or both. Any
person who knowingly violates such
requirements is subject to a fine of not
less than $5,000 nor more than $50,000
per day of violation, or by imprisonment
for not more than 3 years, or both. Note:
See 40 CFR § 122.41(a)(2) for additional
enforcement criteria.

c. Any person may be assessed an
administrative penalty by the
Administrator for violating Sections
301, 302, 306, 307, 308, 318, or 405 of
the CWA, or any permit condition or
limitation implementing any of such
sections in a permit issued under
Section 402 of the CWA. Administrative
penalties for Class I violations are not to
exceed $10,000 per violation, with the
maximum amount of any Class I penalty
assessed not to exceed $25,000.
Penalties for Class II violations are not
to exceed $10,000 per day for each day
during which the violation continues,
with the maximum amount of any Class
II penalty not to exceed $125,000.

2. Permit Actions
This permit may be modified, revoked

and reissued, or terminated for cause.
The filing of a request by the permittee
for a permit modification, revocation
and reissuance, or termination, or a
notification of planned changes or
anticipated noncompliance does not
stay any permit condition.

3. Duty To Provide Information
The permittee shall furnish to the

Regional Administrator, within a
reasonable time, any information which
the Regional Administrator may request
to determine whether cause exists for
modifying, revoking and reissuing, or
terminating this permit, or to determine
compliance with this permit. The
permittee shall also furnish to the
Regional Administrator, upon request,
copies of records required to be kept by
this permit.

4. Reopener Clause
The Regional Administrator reserves

the right to make appropriate revisions
to this permit in order to establish any

appropriate effluent limitations,
schedules of compliance, or other
provisions which may be authorized
under the CWA in order to bring all
discharges into compliance with the
CWA.

5. Oil and Hazardous Substance
Liability

Nothing in this permit shall be
construed to preclude the institution of
any legal action or relieve the permittee
from any responsibilities, liabilities, or
penalties to which the permittee is or
may be subject under Section 311 of the
CWA, or Section 106 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980 (CERCLA).

6. Property Rights
The issuance of this permit does not

convey any property rights of any sort,
nor any exclusive privileges.

7. Confidentiality of Information
a. In accordance with 40 CFR Part 2,

any information submitted to EPA
pursuant to these regulations may be
claimed as confidential by the
submitter. Any such claim must be
asserted at the time of submission in the
manner prescribed on the application
form or instructions or, in the case of
other submissions, by stamping the
words ‘‘confidential business
information’’ on each page containing
such information. If no claim is made at
the time of submission, EPA may make
the information available to the public
without further notice. If a claim is
asserted, the information will be treated
in accordance with the procedures in 40
CFR Part 2 (Public Information).

b. Claims of confidentiality for the
following information will be denied:

(i) The name and address of any
permit applicant or permittee;

(ii) Permit applications, permits, and
effluent data as defined in 40 CFR
§ 2.302(a)(2).

c. Information required by NPDES
application forms provided by the
Regional Administrator under § 122.21
may not be claimed confidential. This
includes information submitted on the
forms themselves and any attachments
used to supply information required by
the forms.

8. Duty To Reapply
If the permittee wishes to continue an

activity regulated by this permit after its
expiration date, the permittee must
apply for and obtain a new permit. The
permittee shall submit a new
application at least 180 days before the
expiration date of the existing permit,
unless permission for a later date has
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been granted by the Regional
Administrator. (The Regional
Administrator shall not grant
permission for applications to be
submitted later than the expiration date
of the existing permit.)

9. State Authorities
Nothing in Part 122, 123, or 124

precludes more stringent State
regulation of any activity covered by
these regulations, whether or not under
an approved State program.

10. Other Laws
The issuance of a permit does not

authorize any injury to persons or
property or invasion of other private
rights, nor does it relieve the permittee
of its obligation to comply with any
other applicable Federal, State, and
local laws and regulations.

Section B. Operation and Maintenance
of Pollution Controls

1. Proper Operation and Maintenance
The permittee shall at all times

properly operate and maintain all
facilities and systems of treatment and
control (and related appurtenances)
which are installed or used by the
permittee to achieve compliance with
the conditions of this permit and with
the requirements of storm water
pollution prevention plans. Proper
operation and maintenance also
includes adequate laboratory controls
and appropriate quality assurance
procedures. This provision requires the
operation of back-up or auxiliary
facilities or similar systems only when
the operation is necessary to achieve
compliance with the conditions of the
permit.

2. Need to Halt or Reduce Not a Defense
It shall not be a defense for a

permittee in an enforcement action that
it would have been necessary to halt or
reduce the permitted activity in order to
maintain compliance with the
conditions of this permit.

3. Duty to Mitigate
The permittee shall take all

reasonable steps to minimize or prevent
any discharge or sludge use or disposal
in violation of this permit which has a
reasonable likelihood of adversely
affecting human health or the
environment.

4. Bypass
a. Definitions.
(1) ‘‘Bypass’’ means the intentional

diversion of waste streams from any
portion of a treatment facility.

(2) ‘‘Severe property damage’’ means
substantial physical damage to property,

damage to the treatment facilities which
causes them to become inoperable, or
substantial and permanent loss of
natural resources which can reasonably
be expected to occur in the absence of
a bypass. Severe property damage does
not mean economic loss caused by
delays in production.

b. Bypass not exceeding limitations.
The permittee may allow any bypass to
occur which does not cause effluent
limitations to be exceeded, but only if
it also is for essential maintenance to
assure efficient operation. These
bypasses are not subject to the
provisions of Paragraphs B. 4.c and 4.d
of this section.

c. Notice.
(1) Anticipated bypass.
If the permittee knows in advance of

the need for a bypass, it shall submit
prior notice, if possible at least ten days
before the date of the bypass.

(2) Unanticipated bypass.
The permittee shall submit notice of

an unanticipated bypass as required in
Paragraph D.1.e (24-hour notice).

d. Prohibition of bypass.
(1) Bypass is prohibited, and the

Regional Administrator may take
enforcement action against a permittee
for bypass, unless:

(a) Bypass was unavoidable to prevent
loss of life, personal injury, or severe
property damage;

(b) There were no feasible alternatives
to the bypass, such as the use of
auxiliary treatment facilities, retention
of untreated wastes, or maintenance
during normal periods of equipment
downtime. This condition is not
satisfied if adequate back-up equipment
should have been installed in the
exercise of reasonable engineering
judgment to prevent a bypass which
occurred during normal periods of
equipment downtime or preventive
maintenance; and

(c)(i) The permittee submitted notices
as required under Paragraph 4.c of this
section.

(ii) The Regional Administrator may
approve an anticipated bypass, after
considering its adverse effects, if the
Regional Administrator determines that
it will meet the three conditions listed
above in Paragraph 4.d of this section.

5. Upset
a. Definition. ‘‘Upset’’ means an

exceptional incident in which there is
unintentional and temporary non-
compliance with technology-based
permit effluent limitations because of
factors beyond the reasonable control of
the permittee. An upset does not
include noncompliance to the extent
caused by operational error, improperly
designed treatment facilities, inadequate

treatment facilities, lack of preventive
maintenance, or careless or improper
operation.

b. Effect of an upset. An upset
constitutes an affirmative defense to an
action brought for noncompliance with
such technology-based permit effluent
limitations if the requirements of
Paragraph B.5.c of this section are met.
No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an action for noncompliance,
is final administrative action subject to
judicial review.

c. Conditions necessary for a
demonstration of upset. A permittee
who wishes to establish the affirmative
defense of upset shall demonstrate,
through properly signed,
contemporaneous operating logs, or
other relevant evidence that:

(1) An upset occurred and that the
permittee can identify the cause(s) of
the upset;

(2) The permitted facility was at the
time being properly operated;

(3) The permittee submitted notice of
the upset as required in Paragraphs D.
1.a and 1.e (24-hour notice); and

(4) The permittee complied with any
remedial measures required under B.3.
above.

d. Burden of proof. In any
enforcement proceeding the permittee
seeking to establish the occurrence of an
upset has the burden of proof.

Section C. Monitoring and Records

1. Monitoring and Records

a. Samples and measurements taken
for the purpose of monitoring shall be
representative of the monitored activity.

b. Except for records of monitoring
information required by this permit
related to the permittee’s sewage sludge
use and disposal activities, which shall
be retained for a period of at least five
years (or longer as required by 40 CFR
Part 503), the permittee shall retain
records of all monitoring information,
including all calibration and
maintenance records and all original
strip chart recordings for continuous
monitoring instrumentation, copies of
all reports required by this permit, and
records of all data used to complete the
application for this permit, for a period
of at least 3 years from the date of the
sample, measurement, report or
application except for the information
concerning storm water discharges
which must be retained for a total of 6
years. This retention period may be
extended by request of the Regional
Administrator at any time.

c. Records of monitoring information
shall include:



19292 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

(1) The date, exact place, and time of
sampling or measurements;

(2) The individual(s) who performed
the sampling or measurements;

(3) The date(s) analyses were
performed;

(4) The individual(s) who performed
the analyses;

(5) The analytical techniques or
methods used; and

(6) The results of such analyses.
d. Monitoring results must be

conducted according to test procedures
approved under 40 CFR Part 136 or, in
the case of sludge use or disposal,
approved under 40 CFR Part 136 unless
otherwise specified in 40 CFR Part 503,
unless other test procedures have been
specified in the permit.

e. The Clean Water Act provides that
any person who falsifies, tampers with,
or knowingly renders inaccurate any
monitoring device or method required
to be maintained under this permit
shall, upon conviction, be punished by
a fine of not more than $10,000, or by
imprisonment for not more than 2 years,
or both. If a conviction of a person is for
a violation committed after a first
conviction of such person under this
paragraph, punishment is a fine of not
more than $20,000 per day of violation,
or by imprisonment of not more than 4
years, or both.

2. Inspection and Entry
The permittee shall allow the

Regional Administrator, or an
authorized representative (including an
authorized contractor acting as a
representative of the Administrator),
upon presentation of credentials and
other documents as may be required by
law, to:

a. Enter upon the permittee’s premises
where a regulated facility or activity is
located or conducted, or where records
must be kept under the conditions of
this permit;

b. Have access to and copy, at
reasonable times, any records that must
be kept under the conditions of this
permit;

c. Inspect at reasonable times any
facilities, equipment (including
monitoring and control equipment),
practices, or operations regulated or
required under this permit; and

d. Sample or monitor at reasonable
times, for the purposes of assuring
permit compliance or as otherwise
authorized by the Clean Water Act, any
substances or parameters at any
location.

Section D. Reporting Requirements

1. Reporting Requirements
a. Planned changes. The permittee

shall give notice to the Regional

Administrator as soon as possible of any
planned physical alterations or
additions to the permitted facility.
Notice is required only when:

(1) The alteration or addition to a
permitted facility may meet one of the
criteria for determining whether a
facility is a new source in 40 CFR
§ 122.29(b); or

(2) The alteration or addition could
significantly change the nature or
increase the quantity of pollutants
discharged. This notification applies to
pollutants which are subject to the
effluent limitations in the permit, nor to
the notification requirements under 40
CFR § 122.42(a)(1).

(3) The alteration or addition results
in a significant change in the permittee’s
sludge use or disposal practices, and
such alteration, addition or change may
justify the application of permit
conditions different from or absent in
the existing permit, including
notification of additional use or disposal
sites not reported during the permit
application process or not reported
pursuant to an approved land
application plan.

b. Anticipated noncompliance. The
permittee shall give advance notice to
the Regional Administrator of any
planned changes in the permitted
facility or activity which may result in
noncompliance with permit
requirements.

c. Transfers. This permit is not
transferable to any person except after
notice to the Regional Administrator.
The Regional Administrator may require
modification or revocation and
reissuance of the permit to change the
name of the permittee and incorporate
such other requirements as may be
necessary under the Clean Water Act.
(See § 122.61; in some cases,
modification or revocation and
reissuance is mandatory.)

d. Monitoring reports. Monitoring
results shall be reported at the intervals
specified elsewhere in this permit.

(1) Monitoring results must be
reported on a Discharge Monitoring
Report (DMR) or forms provided or
specified by the Regional Administrator
for reporting results of monitoring of
sludge use or disposal practices.

(2) If the permittee monitors any
pollutant more frequently than required
by the permit using test procedures
approved under 40 CFR Part 136 or, in
the case of sludge use or disposal,
approved under 40 CFR Part 136 unless
otherwise specified in 40 CFR Part 503,
or as specified in the permit, the results
of this monitoring shall be included in
the calculation and reporting of the data
submitted in the DMR or sludge

reporting form specified by the Regional
Administrator.

(3) Calculations for all limitations
which require averaging of
measurements shall utilize an
arithmetic mean unless otherwise
specified by the Regional Administrator
in the permit.

e. Twenty-four hour reporting.
(1) The permittee shall report any

noncompliance which may endanger
health or the environment. Any
information shall be provided orally
within 24 hours from the time the
permittee becomes aware of the
circumstances.

A written submission shall also be
provided within 5 days of the time the
permittee becomes aware of the
circumstances. The written submission
shall contain a description of the
noncompliance and its cause; the period
of noncompliance, including exact dates
and times, and if the noncompliance has
not been corrected, the anticipated time
it is expected to continue; and steps
taken or planned to reduce, eliminate,
and prevent reoccurrence of the
noncompliance.

(2) The following shall be included as
information which must be reported
within 24 hours under this paragraph.

(a) Any unanticipated bypass which
exceeds any effluent limitation in the
permit. (See § 122.41(g))

(b) Any upset which exceeds any
effluent limitation in the permit.

(c) Violation of a maximum daily
discharge limitation for any of the
pollutants listed by the Regional
Administrator in the permit to be
reported within 24 hours. (See
§ 122.44(g))

(3) The Regional Administrator may
waive the written report on a case-by-
case basis for reports under Paragraph
D.1.e if the oral report has been received
within 24 hours.

f. Compliance Schedules. Reports of
compliance or noncompliance with, or
any progress reports on, interim and
final requirements contained in any
compliance schedule of this permit
shall be submitted no later than 14 days
following each schedule date.

g. Other noncompliance. The
permittee shall report all instances of
noncompliance not reported under
Paragraphs D.1.d, D.1.e and D.1.f of this
section, at the time monitoring reports
are submitted. The reports shall contain
the information listed in Paragraph
D.1.e of this section.

h. Other information. Where the
permittee becomes aware that it failed to
submit any relevant facts in a permit
application, or submitted incorrect
information in a permit application or
in any report to the Regional
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Administrator, it shall promptly submit
such facts or information.

2. Signatory Requirement
a. All applications, reports, or

information submitted to the Regional
Administrator shall be signed and
certified. (See § 122.22)

b. The CWA provides that any person
who knowingly makes any false
statement, representation, or
certification in any record or other
document submitted or required to be
maintained under this permit, including
monitoring reports or reports of
compliance or non-compliance shall,
upon conviction, be punished by a fine
of not more than $10,000 per violation,
or by imprisonment for not more than
6 months per violation, or by both.

3. Availability of Reports
Except for data determined to be

confidential under Paragraph A.8.
above, all reports prepared in
accordance with the terms of this permit
shall be available for public inspection
at the offices of the State water pollution
control agency and the Regional
Administrator. As required by the CWA,
effluent data shall not be considered
confidential. Knowingly making any
false statement on any such report may
result in the imposition of criminal
penalties as provided for in Section 309
of the CWA.

Section E. Other Conditions.
1. Definitions for purposes of this

permit are as follows:
Administrator means the

Administrator of the United States
Environmental Protection Agency, or an
authorized representative.

Applicable standards and limitations
means all State, interstate, and Federal
standards and limitations to which a
‘‘discharge’’ or a related activity is
subject to, including water quality
standards, standards of performance,
toxic effluent standards or prohibitions,
‘‘best management practices,’’ and
pretreatment standards under sections
301, 302, 303, 304, 306, 307, 308, 403,
and 405 of CWA.

Application means the EPA standard
national forms for applying for a permit,
including any additions, revisions or
modifications to the forms; or forms
approved by EPA for use in ‘‘approved
States,’’ including any approved
modifications or revisions.

Average—The arithmetic mean of
values taken at the frequency required
for each parameter over the specified
period. For total and/or fecal coliforms,
the average shall be the geometric mean.

Average monthly discharge limitation
means the highest allowable average of

‘‘daily discharges’’ over a calendar
month, calculated as the sum of all daily
discharges measured during a calendar
month divided by the number of daily
discharges measured during that month.

Average weekly discharge limitation
means the highest allowable average of
‘‘daily discharges’’ over a calendar
week, calculated as the sum of all daily
discharges measured during a calendar
week divided by the number of daily
discharges measured during that week.

Best Management Practices (BMPs)
means schedules of activities,
prohibitions of practices, maintenance
procedures, and other management
practices to prevent or reduce the
pollution of ‘‘waters of the United
States.’’ BMPs also include treatment
requirements, operating procedures, and
practices to control plant site runoff,
spillage or leaks, sludge or waste
disposal, or drainage from raw material
storage.

Best Professional Judgement (BPJ)
means a case-by-case determination of
Best Practicable Treatment (BPT), Best
Available Treatment (BAT) or other
appropriate standard based on an
evaluation of the available technology to
achieve a particular pollutant reduction.

Composite Sample—A sample
consisting of a minimum of eight grab
samples collected at equal intervals
during a 24-hour period (or lesser
period as specified in the section on
Monitoring and Reporting) and
combined proportional to flow, or a
sample continuously collected
proportionally to flow over that same
time period.

Continuous Discharge means a
‘‘discharge’’ which occurs without
interruption throughout the operating
hours of the facility except for
infrequent shutdowns for maintenance,
process changes, or similar activities.

CWA or ‘‘The Act’’ means the Clean
Water Act (formerly referred to as the
Federal Water Pollution Control Act or
Federal Water Pollution Control Act
Amendments of 1972) Pub. L. 92–500,
as amended by Pub. L. 95–217, Pub. L.
95–576, Pub. L. 96–483 and Pub. L. 97–
117; 33 U.S.C. §§ 1251 et seq.

Daily Discharge means the discharge
of a pollutant measured during a
calendar day or any 24-hour period that
reasonably represents the calendar day
for purposes of sampling. For pollutants
with limitations expressed in units of
mass, the daily discharge is calculated
as the total mass of the pollutant
discharged over the day. For pollutants
with limitations expressed in other
units of measurements, the daily
discharge is calculated as the average
measurement of the pollutant over the
day.

Director means the person authorized
to sign NPDES permits by EPA and/or
the State.

Discharge Monitoring Report Form
(DMR) means the EPA standard national
form, including any subsequent
additions, revisions, or modifications,
for the reporting of self-monitoring
results by permittees. DMRs must be
used by ‘‘approved States’’ as well as by
EPA. EPA will supply DMRs to any
approved State upon request. The EPA
national forms may be modified to
substitute the State Agency name,
address, logo, and other similar
information, as appropriate, in place of
EPA’s.

Discharge of a pollutant means:
(a) Any addition of any ‘‘pollutant’’ or

combination of pollutants to ‘‘waters of
the United States’’ from any ‘‘point
source,’’ or

(b) Any addition of any pollutant or
combination of pollutants to the waters
of the ‘‘contiguous zone’’ or the ocean
from any point source other than a
vessel or other floating craft which is
being used as a means of transportation.

This definition includes additions of
pollutants into waters of the United
States from: surface runoff which is
collected or channelled by man;
discharges through pipes, sewers, or
other conveyances owned by a State,
municipality, or other person which do
not lead to a treatment works; and
discharges through pipes, sewers, or
other conveyances leading into privately
owned treatment works.

This term does not include an
addition of pollutants by any ‘‘indirect
discharger.’’

Effluent limitation means any
restriction imposed by the Director on
quantities, discharge rates, and
concentrations of ‘‘pollutants’’ which
are ‘‘discharged’’ from ‘‘point sources’’
into ‘‘waters of the United States,’’ the
waters of the ‘‘contiguous zone,’’ or the
ocean.

Effluent limitations guidelines means
a regulation published by the
Administrator under Section 304(b) of
CWA to adopt or revise ‘‘effluent
limitations.’’

EPA means the United States
‘‘Environmental Protection Agency.’’

Grab Sample—An individual sample
collected in a period of less than 15
minutes.

Hazardous Substance means any
substance designated under 40 CFR Part
116 pursuant to Section 311 of CWA.

Maximum daily discharge limitation
means the highest allowable ‘‘daily
discharge.’’

Municipality means a city, town,
borough, county, parish, district,
association, or other public body created
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by of under State law and having
jurisdiction over disposal or sewage,
industrial wastes, or other wastes, or an
Indian tribe or an authorized Indian
tribe organization, or a designated and
approved management agency under
section 208 of CWA.

National Pollutant Discharge
Elimination System means the national
program for issuing, modifying,
revoking and reissuing, terminating,
monitoring and enforcing permits, and
imposing and enforcing pretreatment
requirements, under sections 307, 402,
318, and 405 of CWA. The term
includes an ‘‘approved program.’’

New discharger means any building,
structure, facility, or installation:

(a) From which there is or may be a
‘‘discharge of pollutants’’;

(b) That did not commence the
‘‘discharge of pollutants’’ at a particular
‘‘site’’ prior to August 13, 1979;

(c) Which is not a ‘‘new source’’; and
(d) Which has never received a finally

effective NPDES permit for discharges at
that ‘‘site’’.

This definition includes an ‘‘indirect
discharger’’ which commences
discharging into ‘‘waters of the United
States’’ after August 13, 1979. It also
includes any existing mobile point
source (other than an offshore or coastal
oil and gas exploratory drilling rig or a
coastal oil and gas developmental
drilling rig) such as a seafood processing
rig, seafood processing vessel, or
aggregate plant, that begins discharging
at a ‘‘site’’ for which it does not have a
permit; and any offshore or coastal
mobile oil and gas exploratory drilling
rig or coastal mobile oil and gas
developmental drilling rig that
commences the discharge of pollutants
after August 13, 1979, at a ‘‘site’’ under
EPA’s permitting jurisdiction for which
it is not covered by an individual or
general permit and which is located in
an area determined by the Regional
Administrator in the issuance of a final
permit to be an area of biological
concern. In determining whether an area
is an area of biological concern, the
Regional Administrator shall consider
the factors specified in 40 CFR
125.122.(a) (1) through (10).

An offshore or coastal mobile
exploratory drilling rig or coastal mobile
developmental drilling rig will be
considered a ‘‘new discharger’’ only for
the duration of its discharge in an area
of biological concern.

New source means any building,
structure, facility, or installation from
which there is or may be a ‘‘discharge
of pollutants,’’ the construction of
which commenced:

(a) After promulgation of standards of
performance under Section 306 of CWA
which are applicable to such.

(b) After proposal of standards of
performance in accordance with Section
306 of CWA which are applicable to
such source, but only if the standards
are promulgated in accordance with
Section 306 within 120 days of their
proposal.

NPDES means ‘‘National Pollutant
Discharge Elimination System.’’

Non-Contact Cooling Water is water
used to reduce temperature which does
not come in direct contact with any raw
material, intermediate product, a waste
product or finished product.

Owner or operator means the owner
or operator of any ‘‘facility or activity’’
subject to regulation under the NPDES
programs.

Permit means an authorization,
license, or equivalent control document
issued by EPA or an ‘‘approved State.’’

Person means an individual,
association, partnership, corporation,
municipality, State or Federal agency, or
an agent or employee thereof.

Point source means any discernible,
confined, and discrete conveyance,
including but not limited to any pipe,
ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock,
concentrated animal feeding operation,
vessel, or other floating craft, from
which pollutants are or may be
discharged. This term does not include
return flows from irrigated agriculture.

Pollutant means dredged spoil, solid
waste, incinerator residue, filter
backwash, sewage, garbage, sewage
sludge, munitions, chemical wastes,
biological materials, radioactive
materials (except those regulated under
the Atomic Energy Act of 1954, as
amended (42 U.S.C. 2011 et seq.)), heat,
wrecked or discarded equipment, rock,
sand, cellar dirt and industrial,
municipal, and agricultural waste
discharged into water. It does not mean:

(a) Sewage from vessels; or
(b) Water, gas, or other material which

is injected into a well to facilitate
production of oil or gas, or water
derived in association with oil and gas
production and disposed of in a well, if
the well used either to facilitate
production or for disposal purposes is
approved by authority of the State in
which the well is located, and if the
State determines that the injection or
disposal will not result in the
degradation of ground or surface water
resources.

Primary industry category means any
industry category listed in the NRDC
settlement agreement (Natural
Resources Defense Council et al. v.
Train, 8 E.R.C. 2120 (D.D.C. 1976),

modified 12 E.R.C. 1833 (D.D.C. 1979));
also listed in Appendix A of 40 CFR
Part 122.

Process wastewater means any water
which, during manufacturing or
processing, comes into direct contact
with or results from the production or
use of any raw material, intermediate
product, finished product, byproduct, or
waste product.

Regional Administrator means the
Regional Administrator, EPA, Region I,
Boston, Massachusetts.

State means any of the 3 States of
Maine, Massachusetts and New
Hampshire.

Secondary Industry Category means
any industry category which is not a
‘‘primary industry category.’’

Toxic pollutant means any pollutant
listed as toxic in Appendix D of 40 CFR
Part 122, under Section 307(a)(l) of
CWA.

Uncontaminated storm water is
precipitation to which no pollutants
have been added and has not come into
direct contact with any raw material,
intermediate product, waste product or
finished product.

Waters of the United States means:
(a) All waters which are currently

used, were used in the past, or may be
susceptible to use in interstate or foreign
commerce, including all waters which
are subject to the ebb and flow of the
tide;

(b) All interstate waters, including
interstate ‘‘wetlands.’’

(c) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, ‘‘wetlands,’’ sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds the use, degradation, or
destruction of which would affect or
could affect interstate or foreign
commerce including any such waters:

(1) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes;

(2) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(3) Which are used or could be used
for industrial purposes by industries in
interstate commerce;

(d) All impoundments of waters
otherwise defined as waters of the
United States under this definition;

(e) Tributaries of waters identified in
paragraphs (a)–(d) of this definition;

(f) The territorial sea; and
(g) ‘‘Wetlands’’ adjacent to waters

(other than waters that are themselves
wetlands) identified in paragraphs (a)–
(f) of this definition.

Whole Effluent Toxicity (WET) means
the aggregate toxic effect of an effluent
measured directly by a toxicity test.
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Wetlands means those areas that are
inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

2. Abbreviations when used in this
permit are defined below:
cu. M/day or M3/day—cubic meters per

day
mg/l—milligrams per liter
ug/l—micrograms per liter
lbs/day—pounds per day
kg/day—kilograms per day
Temp. °C—temperature in degrees

Centigrade
Temp. °F—temperature in degrees

Fahrenheit
Turb.—turbidity measured by the

Nephelometric Method (NTU)
pH—a measure of the hydrogen ion

concentration
CFS—cubic feet per second
MGD—million gallons per day
Oil & Grease—Freon extractable

material
ml/l—milliliter(s) per liter
Cl2—total residual chlorine

[FR Doc. 96–10813 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. 2128]

Petitions for Reconsideration,
Clarification and Stay of Actions in
Rulemaking Proceedings

April 17, 1996.
Petitions for reconsideration,

clarification and stay have been filed in
the Commission rulemaking
proceedings listed in this Public Notice
and published pursuant to 47 CFR
Section 1.429(e). The full text of these
documents are available fore viewing
and copying in Room 239, 1919 M
Street, N.W., Washington, D.C. or may
be purchased from the Commission’s
copy contractor ITS, Inc. (202) 857–
3800. Opposition to this petition must
be filed May 7, 1996. See Section
1.4(b)(1) of the Commission’s rules (47
CFR 1.4(b)(1)). Replies to an opposition
must be filed within 10 days after the
time for filing oppositions has expired.
Subject: Petition for Declaratory Ruling

by the Inmate Calling Services
Providers Task Force (RM–8181).
Number of Petitions Filed: 2.

Subject: Amendment of Section
73.202(b), Table of Allotments, FM

Broadcast Stations. (Farmington,
Grass Valley, Jackson Linden,
Placerville and Fair Oaks, California
and Carson City and Sun Valley,
Nevada) (MM Docket No. 90–189,
RM–6904, RM–7114, RM–7186, RM–
7415, RM–7298). Number of Petitions
Filed: 1.

Subject: Implementation of Sections of
the Cable Television Consumer
Protection and Competition Act of
1992—Rate Regulation (MM Docket
No. 93–215). Adoption of a Uniform
Accounting System for Provision of
Regulated Cable Service (CS Docket
No. 94–28). Number of Petitions
Filed: 2.

Subject: Amendment of the
Commission’s Rules to Establish
Rules and Policies Pertaining to a
Mobile Satellite Service in the 1610—
1626.5/2483.5—2500 MHz Frequency
Band (CC Docket No. 92–166).
Number of Petitions Filed: 3.

Subject: Streamlining the Commission’s
Antenna Structure Clearance and
Revision of Part 17 of the
Commission’s Rules Concerning
Construction, Marking, and Lighting
of Antenna Structures (WT Docket
No. 95–5). Number of Petitions Filed:
2.

Subject: Toll Free Service Access Codes
(CC Docket No. 95–155). Number of
Petitions Filed: 1.

Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 96–9746 Filed 4–30–96; 8:45 am]
BILLING CODE 6712–01–M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

Findings of Scientific Misconduct

AGENCY: Office of the Secretary, HHS.
ACTION: Notice.

SUMMARY: Notice is hereby given that
the Office of Research Integrity (ORI)
has made final findings of scientific
misconduct in the following case:

Andrew Friedman, M.D., Harvard
Medical School

Based on a report from Harvard
Medical School and Dr. Friedman’s
admission, ORI found that Andrew
Friedman, M.D., former Harvard
Medical School Associate Professor of
Obstetrics, Gynecology, and
Reproductive Biology at the Brigham
and Women’s Hospital, committed
scientific misconduct by falsifying and
fabricating data in research supported in

part by a Public Health Service (PHS)
grant to the Brigham and Women’s
Hospital General Clinical Research
Center.

Between 1992 and 1995, Dr. Friedman
altered and fabricated information in
permanent patient medical records and
notes by changing dates, changing and
adding text, and fabricating notes for
clinical visits that did not occur. Dr.
Friedman admitted that he had falsified
and fabricated approximately 80 percent
of the data in research reports published
in Fertility and Sterility (Friedman, A.J.
and Thomas, P.P. ‘‘Gonadotrophin-
releasing hormone agonist plus
estrogen-progestin ‘add-back’ therapy
for endometriosis-related pelvic pain.’’
Fertility and Sterility 30:236–41, 1993.),
in Obstetrics and Gynecology
(Friedman, A.J. and Thomas P.P. ‘‘Does
low-dose combination oral
contraceptive use affect uterine size or
menstrual flow in premenopausal
women with leiomyomas?’’ Obstetrics
and Gynecology, pp. 631–635, 1995.),
and in an unpublished manuscript.

Dr. Friedman has entered into a
Voluntary Exclusion Agreement with
ORI in which he has voluntarily agreed:

(1) To exclude himself from any
contracting or subcontracting with any
agency of the United States Government
and from eligibility for, or involvement
in, nonprocurement transactions (e.g.,
grants and cooperative agreements) of
the United States Government, as
defined in 45 C.F.R. Part 76 and 48
C.F.R. Subparts 9.4 and 309.4
(Debarment Regulations) for a period of
three (3) years beginning April 19, 1996;

(2) That for a period of two (2) years
immediately following the three (3) year
voluntary exclusion above, any
institution that submits an application
for PHS support for a research project
on which Dr. Friedman’s participation
is proposed or that uses him in any
capacity on PHS supported research
must concurrently submit a plan for
supervision of his duties; the
supervisory plan must be designed to
ensure the scientific integrity of Dr.
Friedman’s research contribution, and
the institution must submit a copy of
the plan to ORI; and

(3) To exclude himself from serving in
any advisory capacity to PHS, including
but not limited to service on any PHS
advisory committee, board, and/or peer
review committee, or as a consultant for
a period of three (3) years beginning
April 19, 1996.

The voluntary exclusion in (1) above
shall not apply to Dr. Friedman’s future
training or practice of clinical medicine
whether as a medical student, resident,
fellow, or licensed practitioner, as the
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case may be, unless that practice
involves research or research training.

A statement retracting the article
entitled ‘‘Gonadotrophin-releasing
hormone agonist plus estrogen-progestin
‘add-back’ therapy for endometriosis-
related pelvic pain.’’ (Fertility and
Sterility 30:236–41, 1993) has been
published in Fertility and Sterility
(65(1):211, January 1996), and a
statement retracting the article entitled
‘‘Does low-dose combination oral
contraceptive use affect uterine size or
menstrual flow in premenopausal
women with leiomyomas?’’ (Obstetrics
and Gynecology, pp. 631–635, 1995) has
been published in Obstetrics and
Gynecology (85(5):728, November 1995).
FOR FURTHER INFORMATION CONTACT:
Director, Division of Research
Investigations, Office of Research
Integrity, 5515 Security Lane, Suite 700,
Rockville, MD 20852.
Chris B. Pascal,
Acting Director, Office of Research Integrity.
[FR Doc. 96–10731 Filed 4–30–96; 8:45 am]
BILLING CODE 4160–17–P

Centers for Disease Control and
Prevention and Agency for Toxic
Substances and Disease Registry

[Announcement 703]

Public Health Conference Support
Grant Program

Introduction
The Centers for Disease Control and

Prevention (CDC) and the Agency for
Toxic Substances and Disease Registry
(ATSDR) announce the availability of
funds in fiscal year (FY) 1997 for the
Public Health Conference Support Grant
Program. CDC and ATSDR are
committed to achieving the health
promotion and disease prevention
objectives of ‘‘Healthy People 2000,’’ a
national activity to reduce morbidity
and mortality and improve the quality
of life. This announcement is related to
all of the Healthy People 2000 priority
areas, except HIV Infection. (An
announcement for HIV entitled, ‘‘Public
Health Conference Support Cooperative
Agreement Program for Human
Immunodeficiency Virus (HIV)
Prevention’’ will be published.) (For
ordering a copy of ‘‘Healthy People
2000,’’ see the Section ‘‘Where To
Obtain Additional Information.’’)

Authority
The CDC program is authorized under

Section 301 [42 U.S.C. 241] and Section
310 [42 U.S.C. 242n] of the Public
Health Service Act. The ATSDR
program is authorized under Sections

104(i)(14) and (15) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended, [42
U.S.C. 9604 (i)(14) and (15)].

Smoke-Free Workplace
CDC and ATSDR strongly encourage

all grant recipients to provide a smoke-
free workplace and promote the non-use
of all tobacco products, and Public Law
103–227, the Pro-Children Act of 1994,
prohibits smoking in certain facilities
that receive Federal funds in which
education, library, day care, health care,
and early childhood development
services are provided to children.

Eligible Applicants
CDC eligible applicants include

public and private (e.g., community-
based, national and regional)
organizations, nonprofit and for-profit
organizations and governments and
their agencies. Thus, universities,
colleges, research institutions, hospitals,
other public and private organizations,
State and local governments or their
bona fide agents, federally recognized
Indian tribal governments, Indian tribes
or Indian tribal organizations, and
small, minority and/or women-owned
businesses are eligible for these grants.

ATSDR eligible applicants are the
official public health agencies of the
States, or their bona fide agents. This
includes the District of Columbia,
American Samoa, the Commonwealth of
Puerto Rico, the Virgin Islands, the
Federated States of Micronesia, Guam,
the Northern Mariana Islands, the
Republic of the Marshall Island, the
Republic of Palau, and federally
recognized Indian tribal governments.
State organizations, including State
universities, State colleges, and State
research institutions, must establish that
they meet their respective State’s
legislature definition of a State entity or
political subdivision to be considered
an eligible applicant.

Availability of Funds
Approximately $500,000 from CDC is

expected to be available in FY 1997 to
fund approximately 25–30 awards. The
awards range from $1,000 to $30,000
with the average award being
approximately $15,000. The awards will
be made for a 12-month budget and
project period. The funding estimates
may vary and are subject to change,
based on the availability of funds.
ATSDR expects to have approximately
$50,000 available in FY 1997 to fund
approximately 6 awards. It is expected
that the average award will be $8,000,
ranging from $5,000 to $10,000.
Applications requesting more than

$10,000 will be given a lesser priority
and will be subject to the availability of
funds. The awards will be made for a
12-month budget and project period.
Funding estimates may vary and are
subject to change.

Use of Funds
• CDC and ATSDR funds may be used

for direct cost expenditures: salaries,
speaker fees, rental of necessary
equipment, registration fees, and
transportation costs (not to exceed
economy class fare) for non-Federal
employees.

• CDC and ATSDR funds may NOT
be used for the purchase of equipment,
payments of honoraria, alterations or
renovations, organizational dues,
entertainment or personal expenses,
cost of travel and payment of a Federal
employee, nor per diem or expenses
other than local mileage for local
participants.

• CDC and ATSDR funds may NOT
be used for reimbursement of indirect
costs.

• Although the practice of handing
out novelty items at meetings is often
employed in the private sector to
provide participants with souvenirs,
Federal funds CANNOT be used for this
purpose.

• CDC and ATSDR funds may be used
for only those parts of the conference
specifically supported by CDC as
documented in the grant award.

• CDC and ATSDR will NOT fund
100% of any conference proposed under
this announcement.

Purpose
The purpose of the CDC and ATSDR

conference support grants is to provide
PARTIAL support for specific non-
Federal conferences in the areas of
health promotion and disease
prevention information/education
programs, (EXCEPT HIV INFECTION.)

CDC applications are being solicited
for conferences on: (1) Chronic disease
prevention; (2) Infectious disease
prevention; (3) Control of injury or
disease associated with environmental,
home, and work-place hazards; (4)
Environmental health; (5) Occupational
safety and health; (6) Control of risk
factors such as poor nutrition, smoking,
lack of exercise, high blood pressure,
and stress; (7) Health education and
promotion; (8) Laboratory practices; and
(9) Efforts that would strengthen the
public health system.

ATSDR applications are being
solicited for conferences on: (1) Health
effects of hazardous substances in the
environment; (2) Disease and toxic
substance exposure registries; (3)
Hazardous substance removal and
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remediation; (4) Emergency response to
toxic and environmental disasters; (5)
Risk communication; (6) Environmental
disease surveillance; and (7)
Investigation and research on hazardous
substances in the environment.

Because conference support by CDC
and ATSDR creates the appearance of
CDC and ATSDR co-sponsorship, there
will be active participation by CDC and
ATSDR in the development and
approval of those portions of the agenda
supported by CDC and ATSDR funds. In
addition, CDC and ATSDR will reserve
the right to approve or reject the content
of the full agenda, speaker selection,
and site selection. CDC and ATSDR
funds will not be expended for non-
approved portions of meetings.
Contingency awards will be made
allowing usage of only 10% of the total
amount to be awarded until a final full
agenda is approved by CDC and ATSDR.
This will provide funds for costs
associated with preparation of the
agenda. The remainder of funds will be
released only upon approval of the final
full agenda. CDC and ATSDR reserves
the right to terminate co-sponsorship if
it does not concur with the final agenda.

Because CDC’s and ATSDR’s mission
and programs relate to the promotion of
health and the prevention of disease,
disability, and premature death, only
conferences focusing on such
programmatic areas will be considered.
Those topics concerned with health-care
and health-service issues and areas
other than prevention should be
directed to other public health agencies.

Recipient Requirements
CDC and ATSDR grantees must meet

the following requirements:
A. Manage all activities related to

program content (e.g., objectives, topics,
attendees, session design, workshops,
special exhibits, speakers, fees, agenda
composition, and printing). Many of
these items may be developed in concert
with assigned CDC and ATSDR project
personnel.

B. Provide draft copies of the agenda
and proposed ancillary activities to CDC
and ATSDR for approval. Submit copy
of final agenda and proposed ancillary
activities to CDC and ATSDR for
approval.

C. Determine and manage all
promotional activities (e.g., title, logo,
announcements, mailers, press, etc.).
CDC and ATSDR must review and
approve any materials with reference to
CDC and ATSDR involvement or
support.

D. Manage all registration processes
with participants, invitees, and
registrants (e.g., travel, reservations,
correspondence, conference materials

and hand-outs, badges, registration
procedures, etc.).

E. Plan, negotiate, and manage
conference site arrangements, including
all audio-visual needs.

F. Participate in the analysis of data
from conference activities that pertain to
the impact on prevention.

G. ATSDR grantees must develop and
conduct education and training
programs on prevention of health effects
of hazardous substances.

H. ATSDR grantees must collaborate
with ATSDR staff in reporting and
disseminating results and relevant
prevention education and training
information to appropriate Federal,
State, and local agencies, and the
general public.

Letter of Intent

Potential applicants must submit an
original and two copies of a one-page
typewritten Letter of Intent (LOI) that
briefly describes the title, location,
purpose, and date of the proposed
conference and the intended audience
(number and profession). The LOI must
also include the estimated total cost of
the conference and the percentage of the
total cost (which must be less than
100%) being requested from CDC and
ATSDR.

Requests for 100% funding will be
considered non-responsive to this
program announcement and returned to
applicant without review. Current
recipients of CDC and ATSDR funding
must provide the award number and
title of the funded programs. No
attachments, booklets, or other
documents accompanying the LOI will
be considered. The one page limitation
must be observed or the letter of intent
will be returned without review.

Letters of Intent will be reviewed by
program staff for consistency with
CDC’s and ATSDR’s health promotion
and disease prevention goals and
priorities and the purpose of this
program.

Following submission of a LOI,
successful potential applicants will
receive written notification to submit an
application for funding. Applications
may be accepted by CDC and ATSDR
only after the LOI has been received by
CDC and ATSDR and written invitation
from CDC and ATSDR has been received
by prospective applicant. An invitation
to submit a final application will be
made on the basis of the proposed
conference’s relationship to the CDC
and ATSDR funding priorities and on
the availability of funds.

Evaluation Criteria

CDC applications will be reviewed
and evaluated according to the
following criteria (Total 100 Points):

A. Proposed Program and Technical
Approach (25 Points)

Evaluation will be based on:
1. The applicant’s description of the

proposed conference as it relates to
specific non-Federal conferences in the
areas of health promotion and disease
prevention information/education
programs (except HIV infection),
including the public health need of the
proposed conference and the degree to
which the conference can be expected to
influence public health practices.
Evaluation will be based also on the
extent of the applicant’s collaboration
with other agencies serving the intended
audience, including local health and
education agencies concerned with
health promotion and disease
prevention.

2. The applicant’s description of
conference objectives in terms of quality
and specificity and the feasibility of the
conference based on the operational
plan.

3. The quality of the proposed agenda
in addressing the chosen non-HIV
health and disease prevention/
education topic.

B. Applicant Capability (10 Points)

Evaluation will be based on the
adequacy of applicant’s resources
(additional sources of funding,
organization’s strengths, staff time,
proposed facilities, etc.) available for
conducting conference activities.

C. The Qualification of Program
Personnel (20 Points)

Evaluation will be based on the extent
to which the application has described:

1. The qualifications, experience, and
commitment of the principal staff
person, and his/her ability to devote
adequate time and effort to provide
effective leadership.

2. The competence of associate staff
persons, discussion leaders, speakers,
and presenters to accomplish
conference objectives.

3. The degree to which the
application demonstrates the knowledge
of nation-wide and education efforts
currently underway which may affect,
and be affected by, the proposed
conference.

D. Conference Objectives (25 Points)

Evaluation will be based on:
1. The overall quality, reasonableness,

feasibility, and logic of the designed
conference objectives, including the
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overall work plan and timetable for
accomplishment.

2. The likelihood of accomplishing
conference objectives as they relate to
disease prevention and health
promotion goals, and the feasibility of
the project in terms of the operational
plan.

E. Evaluation Methods (20 Points)

Evaluation will be based on the extent
to which evaluation mechanisms for the
conference will be able to adequately
assess increased knowledge, attitudes,
and behaviors of the target attendees.

F. Budget Justification and Adequacy of
Facilities (Not Scored)

The proposed budget will be
evaluated on the basis of its
reasonableness, concise and clear
justification, and consistency with the
intended use of grant funds. The
application will also be reviewed as to
the adequacy of existing and proposed
facilities and resources for conducting
conference activities.

ATSDR applications for support of the
types of conferences listed in the
Purpose section above will be reviewed
and evaluated according to the
following criteria: (Total 100 Points):

A. Proposed Program and Technical
Approach (50 Points)

Evaluation will be based on the
description of:

1. The public health significance of
the proposed conference including the
degree to which the conference can be
expected to influence the prevention of
exposure and adverse human health
effects and diminished quality of life
associated with exposure to hazardous
substances from waste sites, unplanned
releases and other sources of pollution
present in the environment.

2. The feasibility of the conference in
terms of an operational plan.

3. Clearly stated conference objectives
and the potential for accomplishing
those objectives.

4. The method of evaluating the
conference.

B. The Qualification of Program
Personnel (30 Points)

Evaluation will be based on the extent
to which the proposal has described:

1. The qualifications, experience, and
commitment of the principal staff
person, and his/her ability to devote
adequate time and effort to provide
effective leadership.

2. The competence of associate staff
persons, discussion leaders, speakers,
and presenters to accomplish the
proposed conference.

C. Applicant Capability (20 Points)

Evaluation will be based on the
description of:

1. The adequacy and commitment of
institutional resources to administer the
program.

2. The adequacy of the facilities to be
used for the conference.

D. Budget Justification and Adequacy of
Facilities (Not Scored)

The proposed budget will be
evaluated on the basis of its
reasonableness, concise and clear
justification, and consistency with the
intended use of grant funds.
Applications requesting funds in excess
of $10,000 may not be fully funded,
depending upon availability of funds.
The application will also be reviewed as
to the adequacy of existing and
proposed facilities and resources for
conducting conference activities.

Executive Order 12372 Review

Applications are not subject to review
as governed by Executive Order 12372,
Intergovernmental Review of Federal
Programs.

Public Health System Reporting
Requirements

This program is not subject to the
Public Health System Reporting
Requirements.

Catalog of Federal Domestic Assistance
Number

The CDC Catalog of Federal Domestic
Assistance Number is 93.283. ATSDR’s
Catalog of Federal Domestic Assistance
Number is 93.161.

Submission Requirements and
Deadlines

A. Letter of Intent (LOI)

1. One original and two copies of the
LOI must be postmarked by the
following deadline dates in order to be
considered in the application cycles.
(Facsimiles are not acceptable.)

2. Letter of Intent Due Dates:
• October 4, 1996.
• April 4, 1997.

B. Application

1. One original and two copies of the
invited application must be submitted
on PHS Form 5161–1 (OMB Number
0937–0189) and must be postmarked by
the following deadline dates in order to
be considered in the application cycles.

2. Application Due Dates:
• January 8, 1997.
• June 9, 1997.
Following submission of a LOI,

successful potential applicants will
receive a written notification to submit

an application for funding. Applications
may be accepted by CDC and ATSDR
only after the LOI has been reviewed by
CDC and ATSDR and written invitation
from CDC and ATSDR has been received
by prospective applicant. An invitation
to submit an application does not
constitute a commitment to fund the
applicant. Availability of funds may
limit the number of Letters of Intent,
regardless of merit, that receive an
invitation to submit an application.

C. Addresses for Submission of Letter of
Intent and Invited Application

One original and two copies of the
Letters of Intent and invited
applications must be postmarked on or
before the deadline date and mailed to:
Henry S. Cassell, III, Grants
Management Officer, Attention: Karen
Reeves, Grants Management Branch,
Procurement and Grants Office, Centers
for Disease Control and Prevention
(CDC), 255 East Paces Ferry Road, NE.,
Mailstop E–09, Atlanta, GA 30305.

D. Deadline
Letters of Intent and Applications

shall be considered as meeting the
deadline if they are either:

1. Received on or before the deadline
date, or

2. Postmarked on or before the
deadline date and received in time for
submission to the independent review
group. (Applicants must request a
legibly dated U.S. Postal Service
postmark or obtain a legibly dated
receipt from a commercial carrier or the
U.S. Postal Service. Private metered
postmarks will NOT be acceptable as
proof of timely mailing.)

E. Late Applications
Applications that do not meet the

criteria in D.1. or D.2. above are
considered late applications and will be
returned to the applicant without
review.

Where To Obtain Additional
Information

To receive additional written
information, call (404) 332–4561. You
will be asked to leave your name,
address, telephone number and refer to
Announcement Number 703. You will
receive a complete program description
and information on application
procedures. The announcement is also
available through homepage on the
Internet. The address for the CDC
homepage is http://www.cdc.gov. If
after reviewing the contents of all the
documents, you require additional
information, you may contact:

For Business Management Assistance
(Application Information): Karen
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Reeves, Grants Management Specialist,
Grants Management Branch,
Procurement and Grants Office, Centers
for Disease Control and Prevention
(CDC), 255 East Paces Ferry Road, NE.,
Room 300, Mailstop E–09, Atlanta, GA
30305, Telephone (404) 842–6596.

For Programmatic/Technical
Assistance: Bruce Granoff, Resource
Analysis Specialist, Public Health
Practice Program Office, Centers for
Disease Control and Prevention (CDC),
1600 Clifton Road, NE., Mailstop E–42,
Atlanta, GA 30333, Telephone (404)
639–0425.

Please refer to Announcement
Number 703 when requesting
information and when submitting your
Letter of Intent and application in
response to the announcement.

Potential applicants may obtain a
copy of ‘‘Healthy People 2000’’ (Full
Report, Stock No. 017–001–00474–0) or
‘‘Healthy People 2000’’ (Summary
Report, Stock No. 017–001–00473–1)
referenced in the ‘‘Introduction’’
through the Superintendent of
Documents, Government Printing
Office, Washington DC 20402–9325,
telephone (202) 512–1800.

Dated: April 25, 1996.
Claire V. Broome,
Deputy Director, Centers for Disease Control
and Prevention (CDC) and Deputy
Administrator, Agency for Toxic Substances
and Disease Registry (ATSDR).
[FR Doc. 96–10783 Filed 4–30–96; 8:45 am]
BILLING CODE 4163–18–P

[Announcement 623]

1996 National Breast and Cervical
Cancer Early Detection Program

Introduction

The Centers for Disease Control and
Prevention (CDC) announces the
availability of funds in fiscal year (FY)
1996 for cooperative agreements to
develop State and Tribal comprehensive
breast and cervical cancer early
detection programs.

CDC is committed to achieving the
health promotion and disease
prevention objectives of ‘‘Healthy
People 2000,’’ a national activity to
reduce morbidity and mortality and to
improve the quality of life. This
announcement is related to the priority
area of Cancer. (To order a copy of
‘‘Healthy People 2000,’’ see the section
‘‘Where To Obtain Additional
Information.’’)

Authority

This program is authorized by
Sections 1501 and 1507 [42 U.S.C. 300k

and 42 U.S.C. 300n–3] of the Public
Health Service Act, as amended.

Smoke-Free Workplace
CDC strongly encourages all grant

recipients to provide a smoke-free
workplace and to promote the non-use
of all tobacco products, and Public Law
103–227, the Pro-Children Act of 1994,
prohibits smoking in certain facilities
that receive Federal funds in which
education, library, day care, health care,
and early childhood development
services are provided to children.

Eligible Applicants
Assistance will be provided only to

the official health departments of States
or their bona fide agents or
instrumentalities and to American
Indian Tribes. This includes the District
of Columbia, American Samoa, the
Commonwealth of Puerto Rico, the
Virgin Islands, the Federated States of
Micronesia, Guam, the Northern
Mariana Islands, the Republic of the
Marshall Islands, the Republic of Palau,
and federally recognized Indian tribal
governments (this includes Indian
Tribes, Tribal organizations, and Urban
Indian organizations, hereby referred to
as Tribes).

1. The following States are excluded:
a. California, Colorado, Maryland,

Michigan, Minnesota, Missouri,
Nebraska, New Mexico, North Carolina,
South Carolina, Texas, and West
Virginia, which were funded in 1991,
under Program Announcements 121 and
122 entitled Early Detection and Control
of Breast and Cervical Cancer.

b. New York, Pennsylvania, Ohio,
Wisconsin, Massachusetts, and
Washington, which were funded in
September 1993, under Program
Announcement 321 entitled Early
Detection and Control of Breast and
Cervical Cancer.

c. Florida, Oklahoma and Utah, which
were funded in September 1994, under
Program Announcement 321 entitled
Early Detection and Control of Breast
and Cervical Cancer.

d. Alaska, Georgia, Maine, Oregon,
and Rhode Island, which were funded
in September 1994, under Program
Announcement 474 entitled Early
Detection and Control of Breast and
Cervical Cancer.

e. Arizona, Arkansas, Connecticut,
Iowa, Illinois, Kansas, Louisiana, New
Jersey, and Vermont, which were
funded in March 1995, under Program
Announcement 474 entitled Early
Detection and Control of Breast and
Cervical Cancer.

2. The following Tribes are excluded:
Artic Slope Native Association, Limited,
AK; Cherokee Nation, OK; Cheyenne

River Sioux Tribe, SD; Eastern Band of
Cherokee Indians, NC; Maniilaq
Association, AK; Pleasant Point
Passamaquoddy, ME; Poarch Band of
Creek Indians, AL; South Puget
Planning Agency, WA; Southcentral
Foundation, AK, which were funded
under the American Indian Initiative
Program Announcement 442.

States currently receiving CDC funds
under Program Announcement 221 and
425, entitled Breast and Cervical Cancer
Core Capacity, are eligible to apply for
funding under this announcement.
However, if funded under this
announcement, funding under Program
Announcement 221 will cease at the
end of the current 12-month budget
period. These grantees are currently in
a 12-month extension and will not be
eligible for an additional extension.
Under Program Announcement 425, a
no-cost extension may be approved to
complete capacity-building activities. If
not funded under this announcement,
funding will continue as stated in the
most recent award.

Availability of Funds
1. Approximately $15 million is

available in FY 1996 to fund
approximately 19 States/Territories. It is
expected that the average award will be
$750,000, ranging from $500,000 to
$1,500,000.

2. Approximately $1 million is
available to fund approximately 5
Tribes. It is expected that the average
award will be $200,000 ranging from
$150,000 to $350,000.

It is expected that these awards will
begin on September 30, 1996, and will
be made for 12-month budget periods
within a project period of up to five
years. Funding estimates may vary and
are subject to change.

Continuation awards within the
project period will be made on the basis
of satisfactory progress and the
availability of funds.

At the request of the applicant,
Federal personnel may be assigned to a
project in lieu of a portion of the
financial assistance.

Purpose
The purpose of this program is to

establish a State/Tribal comprehensive
public health approach to reduce breast
and cervical cancer morbidity and
mortality through screening, referral and
follow-up, public education and
outreach, professional education,
quality assurance, surveillance and
evaluation. The program will pay for
screening of women who are unable to
afford these services. Priority for
provision of services will be given to
women who are low-income, uninsured
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and under-insured, racial and ethnic
minorities including American Indians,
and women who live in hard-to- reach
communities in urban and rural
America.

Program Requirements
In accordance with Pub. L. 101–354,

an award may not be made unless the
State/Tribe involved agrees that:

1. Not less than 60 percent of
cooperative agreement funds will be
expended for screening, appropriate
referral for medical treatment, and, to
the extent practicable, the provision of
appropriate follow-up services. The
remaining 40 percent will be expended
to support public education,
professional education, quality
assurance, surveillance, program
evaluation, and related program
activities. [Section 1503(a) (1) and (4) of
the PHS Act, as amended.]

2. States and Tribes are required to
implement all program components, i.e.,
the screening, follow-up and referral
services must be initiated by the end of
the first budget year, and the remaining
activities of a comprehensive breast and
cervical cancer early detection program
(public education, professional
education, quality assurance,
surveillance and program evaluation)
must be fully operational by the end of
the second budget year. [Section 1503
(a) (1) and (3) of the PHS Act, as
amended.]

3. Cooperative agreement funds will
not be expended to provide inpatient
hospital or treatment services. [Section
1504(g) of the PHS Act, as amended.]
Treatment is defined as any service
recommended by a clinician, including
medical and surgical intervention
provided in the management of a
diagnosed condition. Also, cooperative
agreement funds will not be used for the
specific diagnostic procedures of breast
biopsy and Loop Electrosurgical
Excisional Procedure (LEEP).

4. Not more than 10 percent of funds
will be expended annually for
administrative expenses. These
administrative expenses are in lieu of
and replace indirect costs. [Section
1504(f) of the PHS Act, as amended.]

5. Matching funds are required from
non-Federal sources in an amount not
less than $1 for each $3 of Federal funds
awarded under this program. [Section
1502 (a) and (b) of the PHS Act, as
amended.]

6. Costs used to satisfy matching
requirements are subject to the same
prior approval requirements and rules of
allowability as those which govern
project costs supported by Federal
funds. (Office of Management and
Budget, Circular A–87, ‘‘Cost Principles

for State, Local and Indian Tribal
Governments’’ and PHS Grants Policy
Statement, Section 6.)

7. All costs used to satisfy matching
requirements must be documented by
the applicant and shall be subject to
audit.

8. If a new, or improved, and superior
screening procedure becomes widely
available and is recommended for use,
this superior procedure shall be utilized
in the program. [Section 1503(b) of the
PHS Act, as amended.]

9. An award may not be made unless
the State Medicaid Program provides
coverage for:

a. In the case of breast cancer, a
clinical breast examination and
screening mammography.

b. In the case of cervical cancer, both
a pelvic examination and Pap test
screening. [Section 1502A of the PHS
Act, as amended.]

10. In 1993, congressional
amendments to the National Breast and
Cervical Cancer Early Detection Program
included the following changes:

a. States/Tribes may enter into
contracts with private for-profit entities
to provide screening and diagnostic
services only. Contracts for other kinds
of services with for-profit agencies are
not allowed.

b. The amount paid by a State/Tribe
for a screening procedure may not
exceed the amount that would be paid
under part B of title XVIII of the Social
Security Act (Medicare).

c. All facilities conducting
mammography screening procedures
funded by the Program must meet the
regulations for mammography quality
assurance developed by the Food and
Drug Administration (FDA).

d. For cervical cancer activities,
facilities shall meet the standards and
regulations developed by the Health
Care Financing Administration (HCFA)
implementing the Clinical Laboratory
Improvement Amendments (CLIA) of
1988.

In accordance with Section 1504 (c)(2)
of the PHS Act, as amended, CDC may
waive the requirements for specific
services/activities if it is determined
that compliance by the State/Tribe
would result in an inefficient allocation
of resources with respect to carrying out
a comprehensive breast and cervical
cancer early detection program as
described in Section 1501(a). A request
from the recipient outlining appropriate
and detailed justification would be
required before the waiver is approved.

In conducting activities to achieve the
purpose of this program, the recipient
will be responsible for the activities
under A. (Recipient Activities), and

CDC will be responsible for conducting
activities under B. (CDC Activities).

A. Recipient Activities
1. Establish a system for screening

women for breast and cervical cancer as
a preventive health measure. [Section
1501(a)(1) of the PHS Act, as amended.]

This program is to increase the
utilization of screening services for
breast and cervical cancer among all
women in States/Tribes, with priority
given to those women who are low-
income, uninsured, underinsured, racial
and ethnic minorities.

a. Ensure that screening procedures
are available for both breast and cervical
cancer and provided to women
participating in the program, including
a clinical breast exam, mammography,
pelvic exam, and Pap smear. [Section
1503(a)(2) (A) and (B) of the PHS Act,
as amended.]

Screening services should be made
available according to the following
guidelines:

Breast Health: (1) The most important
risk factors for breast cancer are being
female and older age. Programs should
place emphasis on screening women 50
years and older. Specific screening
guidelines that outline age eligibility are
provided in the Official Program
Guidelines Age Eligibility for
Mammography Screening (included in
the application kit). Eligible women can
receive an annual clinical breast
examination and screening
mammogram.

The following exceptions apply:
(a) Women who have an abnormal

clinical breast exam may be referred for
a physician consultation, diagnostic
mammogram and/or other diagnostic
procedures reimbursed by the program
(see ‘‘b.’’ below).

(b) Among asymptomatic women ages
40–49 who are screened for the first
time by the program, priority should be
given to those who have a personal
history of breast cancer or a first-degree
relative with pre-menopausal breast
cancer.

(2) For diagnostic services following
an abnormal screening result,
cooperative agreement funds may be
expended for additional mammogram
views, fine-needle aspiration,
ultrasound, and office visits for
evaluation of abnormal clinical breast
examinations.

b. Provide priority for screening,
referral, tracking, and follow-up services
to women who are uninsured or under-
insured. [Section 1504(a) of the PHS
Act, as amended.]

An award may not be made under this
announcement unless the State/Tribe
involved agrees to give priority to the
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provision of screening, follow-up, and
referral services to women who are
underserved and low-income.

c. Establish breast and cervical cancer
screening services throughout the State/
Tribe. [Section 1504(c)(1) of the PHS
Act, as amended.]

Funds may not be awarded under this
announcement, unless the State/Tribe
involved agrees that services and
activities will be made available
throughout the State/Tribe, including
availability to members of any Indian
Tribe or tribal organization (as such
terms are defined in Section 4 of the
Indian Self-Determination and
Education Assistance Act).

d. Provide allowances for items and
services reimbursed under other
programs. [Section 1504(d) (1) and (2) of
the PHS Act, as amended.]

Funds may not be awarded under this
announcement, unless the State/Tribe
involved agrees that funds will not be
expended to make payment for any item
or service that will be paid or can
reasonably be expected to be paid by:

(1) Any State/Tribe compensation
program, insurance policy, or Federal or
State/Tribe health benefits program.

(2) An entity that provides health
services on a prepaid basis.

e. Establish a schedule of fees/charges
for services. [Section 1504(b) (1), (2),
and (3) of the PHS Act, as amended.]

Funds may not be awarded under this
announcement unless the State/Tribe
involved agrees that if charges are to be
imposed for the provision of services or
program activities, the fees/charges for
allowable screening and follow-up
services will be:

(1) Made according to a schedule of
fees that is made available to the public.
[Section 1504(b)(1) of the PHS Act, as
amended.]

(2) Adjusted to reflect the income of
the woman screened. [Section
1504(b)(2) of the PHS Act, as amended.]

(3) Totally waived for any woman
with an income of less than 100 percent
of the official poverty line as established
by the Director of the Office of
Management and Budget and revised by
the Secretary of the Department of
Health and Human Services in
accordance with Section 673(2) of the
Omnibus Budget Reconciliation Act of
1981. [Section 1504(b)(3) of the PHS
Act, as amended.]

Additionally, the schedule of fees/
charges should not exceed the
maximum allowable charges established
by the Medicare Program administered
by the Health Care Financing
Administration (HCFA). Fee/charge
schedules should be developed in
accordance with guidelines described in
the interim final rule (42 CFR Parts 405

and 534) which implements Section
4163 of the Omnibus Budget
Reconciliation Act of 1990 (Pub. L. 101-
508) which provides limited coverage
for screening mammography services.

Cervical Health: (1) Women who are
18 years and older, with an intact
cervix, are eligible for an annual Pap
test and pelvic examination. While the
incidence of precancerous lesions and
cancer are higher among younger
women, older women have higher
mortality rates and are less likely to be
screened regularly. Hence, programs
should provide a balanced distribution
in the ages of women receiving Pap
tests.

The following exceptions apply:
(a) After a woman has had three

consecutive, normal, annual
examinations, the Pap test may be
performed less frequently at the
discretion of her health care provider.

(b) Women who have had a total
hysterectomy that was performed for
cervical neoplasia are eligible to receive
Pap screening.

(2) For diagnostic services following
an abnormal screening result,
cooperative agreement funds may be
expended for colposcopy and
colposcopy-directed biopsy.

2. Provide appropriate referrals for
medical treatment of women screened
in the program and ensure, to the extent
practicable, the provision of appropriate
diagnostic and treatment services.
[Section 1501(a)(2) of the PHS Act, as
amended.]

A system for providing the
appropriate diagnostic and treatment
services for women whose screening test
results are abnormal or suspicious is an
essential component of any
comprehensive breast and cervical
cancer early detection program. Priority
for diagnostic services should be given
to women participating in the screening
program who have abnormal screening
results. The operational plan and budget
for diagnostic services should reflect the
projected number of women to be
screened by the program annually and
the estimated number of abnormal
screening exams expected.

a. Establish and maintain a system for
the timely and appropriate referral and
follow-up of women with abnormal or
suspicious screening tests.

Referral systems should include the
regular updating of information on local
resources available in the community to
which health care providers can refer
women for additional diagnostic
procedures not paid for by the program,
as well as treatment services. Health
care providers should assist clients in
need of treatment services in obtaining

eligibility for public-supported third
party reimbursement programs.

b. Develop and implement a tracking
system for women screened in the breast
and cervical cancer early detection
program. [Section 1501(a)(6) of the PHS
Act, as amended.]

Tracking the women screened is
essential to ensure that those who have
abnormal results receive appropriate
and timely follow-up for repeat
screening, diagnostic procedures, and
treatment. Tracking also includes
reminders and outreach to women with
normal results to return for timely
rescreening. A useful tracking system is
one that can be effectively integrated
into the State/Tribe health care delivery
system. The tracking system should
provide women with a unique
identification number to document the
outcome of individual screening tests,
regardless of the screening cycle or site.
It should also provide information on
needed follow-up. Confidentiality must
be assured.

To meet the intent of Pub. L. 101–354
in ensuring the appropriate follow-up of
women with abnormal screening results,
the State/Tribe tracking system must
include information on screening
location (e.g., county, city),
demographic characteristics (e.g., race,
date of birth), and screening procedures
and results (e.g., mammography, Pap
tests) for all women in the program. For
women identified with abnormal
screening results, information on
diagnostic procedures (e.g.,colposcopy)
and diagnoses, treatment (e.g., date
initiated), and stage of disease must be
included.

In collaboration with CDC, States with
currently funded comprehensive
programs have compiled a list of some
of the information necessary to ensure
the appropriate follow-up of women.
This list is available for the use of States
awarded new funding under this
announcement.

3. Develop and disseminate public
information, education and outreach
programs for the early detection and
control of breast and cervical cancer.
[Section 1501 (a)(3) of the PHS Act, as
amended.]

Public information, education, and
outreach includes the systematic design
and sustained delivery of clear and
consistent health messages to women
using a variety of methods and strategies
that contribute to the early detection of
breast and cervical cancer. Successful
public education and outreach programs
are those that increase women’s
knowledge, attitudes, and ultimately
have an impact on screening behavior.

Public education and outreach
activities should increase the number of
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women screened especially those who
are low-income, uninsured, under-
insured, older women of a racial or
ethnic minority, and women who reside
in hard-to-reach urban or rural
communities. State/Tribe and local
programs should clearly demonstrate,
through evaluation, the relationship of
public education and outreach strategies
to the number of women screened
through the program.

4. Improve the education, training,
and skills of health professionals
(including allied health professionals)
in the detection and control of breast
and cervical cancer. [Section 1501(a)(4)
of the PHS Act, as amended.]

Health care providers (including, but
not limited to, primary care physicians,
radiologists, cytopathologists, surgeons,
gynecologists, nurse practitioners,
physician’s assistants, registered nurses,
radiologic technologists, health
educators, and outreach workers) play a
key role in assuring that women are
screened at appropriate intervals, that
screening tests are performed optimally,
and that women with abnormal test
results receive timely and appropriate
diagnostic follow-up and treatment.
Professional education strategies can be
focused in two directions. One direction
could provide direct educational
opportunities to those health care
professionals who provide breast and
cervical cancer screening. A second
focus is to develop clinical systems of
practice that promote ongoing
appropriate screening.

5. Establish mechanisms through
which the State/Tribe can monitor the
quality of screening procedures for
breast and cervical cancer, including the
interpretation of such procedures.
[Section 1501(a)(5) of the PHS Act, as
amended.]

Cooperative agreement funds may not
be awarded under Section 1501 of the
PHS Act, as amended, Pub. L. 101–354
unless the State/Tribe involved agrees to
assure the implementation of quality
assurance procedures for mammography
and cervical cytology. [Section 1503(c)
and (d) of the PHS Act, as amended.]

a. Develop and implement a quality
assurance system for breast cancer
screening. The mammography services
provided to women screened in the
program must be conducted in
accordance with the following
guidelines issued by the Secretary of the
Department of Health and Human
Services. [Section 1503(e) of the PHS
Act, as amended]:

(1) All facilities conducting
mammography screening procedures
funded by the program must meet the
requirements for mammography quality

assurance developed by the Food and
Drug Administration (FDA).

(2) Radiologists participating in the
program shall record their findings
using the second edition American
College of Radiology (ACR) Breast
Imaging Reporting and Data System (BI–
RADS). The BI–RADS’ reporting
categories are as follows: (1) Negative;
(2) Benign finding; (3) Probably benign
finding—short interval follow-up
suggested; (4) Suspicious finding; (5)
Highly suggestive of malignancy; (6)
Assessment incomplete.

(3) A report of the results of a
mammogram performed through this
program shall be placed in a woman’s
permanent medical records that are
maintained by her health care provider.

b. Develop and implement a quality
assurance system for cervical cancer
screening. The laboratory services
provided to women for cytological
screening must be conducted in
accordance with the following
guidelines issued by the Secretary of the
Department of Health and Human
Services. [Section 1503(e) of the PHS
Act, as amended]:

(1) Facilities shall meet the standards
and regulations promulgated by the
Health Care Financing Administration
(HCFA) under the Clinical Laboratory
Improvement Act (CLIA) of 1988.

(2) All cervical cytology interpretation
is required to be done on the premises
of a qualified laboratory.

(3) A report of the results of a Pap test
performed through this program shall be
placed in the woman’s permanent
medical records that are maintained by
her health care provider.

(4) Pathologists participating in the
program shall record their Pap test
findings using the Bethesda System
which specifies specimen adequacy and
incorporates these categories: (1) Within
Normal Limits; (2) Infection/
Inflammation/Reactive Changes; (3)
Atypical squamous cells; (4) Low Grade
Squamous Intra epithelial Neoplasia
(SIL); (5) High Grade SIL; (6) Squamous
Cell Carcinoma; (7) Other.

6. Establish mechanisms which
enhance the State/Tribe cancer
surveillance system (i.e., the Statewide
Central Cancer Registry and other
databases) and facilitate program
planning and evaluation. [Section
1501(a)(5) of the PHS Act, as amended.]

Monitoring the distribution and
determinants of breast and cervical
cancer incidence and mortality is
necessary to effectively plan,
implement, and evaluate a
comprehensive early detection program.
Linkages with, and in some cases
enhancements of, State/Tribe vital
statistics, the Central Cancer Registry,

the Behavioral Risk Factor Surveillance
System and other State/Tribe and local
surveys are needed to evaluate the
status of program process (i.e.,
management, professional education,
public education and outreach), impact
(i.e., changes in participant screening
behavior or screening practices of
providers) and outcome (i.e., State/Tribe
program screening data, cancer staging,
morbidity, mortality).

a. To do this, surveillance systems
should be established or enhanced
which will:

(1) Collect Statewide/Tribe
population-based information on the
demographics, incidence, staging at
diagnosis, and mortality from breast and
cervical cancer.

(2) Identify segments of the
population at higher risk for disease and
for the failure to be screened.

(3) Identify factors contributing to the
disease burden, such as behavioral risk
factors and limited or inequitable access
to early detection and treatment
services.

(4) Monitor the number and
characteristics of women screened in
the program and the outcome of
screening by analyzing data from the
State/Tribe tracking system.

(5) Monitor screening resources,
including the number of available
mammography facilities, cytology
laboratories, and providers of cervical
cancer screening.

(6) When appropriate, develop
linkages between the above-mentioned
data bases.

b. Measuring the effectiveness of
program activities to modify the
screening behavior of women (impact
evaluation) and on morbidity and
mortality (outcome evaluation) is
important for the identification of
successful intervention strategies for the
early detection of breast and cervical
cancer. Equally important is process
evaluation or the assessment of factors
that contributed to the successful or
unsuccessful establishment and
implementation of program activities.

The design of each program
component should ensure that there can
be meaningful process, impact, and
outcome evaluation. The evaluation
plan should assess the implementation
and effectiveness of each program
component. At a minimum, the
evaluation plan should identify those
program activities that will be
evaluated, the process, impact, and
outcome indicators to be measured, how
they will be measured, the proposed
program time-lines, and resources
needed. Activities could include:

(1) An inventory of specific services
provided and a systematic description
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of the infrastructure developed with
cooperative agreement funds;

(2) A description of the women who
received services, including the number
of women and demographic information
such as age, race and ethnicity;

(3) An assessment of the referral
system including the number of women
referred for diagnostic and treatment
services, number who received these
services, and the capacity of the system
to identify community resources to
assist women in obtaining access to
available services;

(4) An assessment of the availability
and accessibility of breast and cervical
cancer screening services and an
estimation of the number of uninsured
women by age and racial/ethnic
distribution in the State/Tribe to be
served by the program;

(5) An assessment of the planning,
development, implementation, and
accomplishment of program activities
(e.g., goals, objectives, time lines,
recruiting, hiring, and retaining staff;
training staff; establishing and
maintaining contracts with provider
agencies, and assuring the quality of
contractor performance);

(6) An assessment of changes in
participant and provider knowledge,
attitudes, behaviors, and practices
related to screening for breast and
cervical cancer;

(7) And an assessment of the quality
of screening tests provided by the
program.

7. Ensure the coordination of services
and program activities with other
similar programs and establish a broad-
based council to advise and support the
program. [Section 1504(e) of the PHS
Act, as amended.] Coordination with
other similar programs maximizes the
availability of services and program
activities, promotes consistency in
screening procedures and educational
messages, and reduces duplication. An
award may not be made under this
program announcement unless the
State/Tribe agrees that the services and
activities provided in this program are
coordinated with other Federal, State/
Tribe, and local breast and cervical
cancer early detection programs through
the development of collaborative
partnerships. [Section 1504(e) of the
PHS Act, as amended.]

The success of a comprehensive
breast and cervical cancer early
detection program is improved by
broad-based support in the community
and active public and private sector
involvement. Partnership development
with a broad range of stakeholders,
including consumers, brings valuable
knowledge, skills, and financial
resources to the program, and provides

access to, and information about,
populations of women who have been
missed by traditional screening systems.

Linkages should be established with
federally funded programs such as the
Regional Offices of the National Cancer
Institute/Cancer Information Service
(NCI/CIS), the Health Resources and
Services Administration (HRSA)
community/migrant health centers, Title
X Family Planning programs, State
Offices for Aging and Minority Health,
the Indian Health Service (IHS) and the
Medicare Program of the Health Care
Financing Administration (HCFA).
Linkages and active collaboration are
strongly encouraged with private sector
organizations such as the American
Cancer Society (ACS), the Young
Women’s Christian Association
(YWCA), the Susan G. Komen Breast
Cancer Foundation, the National Breast
Cancer Coalition (NBCC), the National
Alliance of Breast Cancer Organizations
(NABCO), the American Association of
Retired Persons (AARP), professional
organizations, private physicians,
survivors of breast and cervical cancer,
local women’s support groups,
community leaders, managed care
organizations, and other agencies and
businesses in the community that
provide health care and related support
services to women.

8. Develop and implement a breast
and cervical cancer control plan for
program management and operations.

The success of a comprehensive
breast and cervical cancer early
detection program is increased by the
existence of a comprehensive,
integrated, and realistic plan to address
these diseases among all women, with
priority to uninsured and underinsured
women and racial and ethnic minorities.
All program components of the
comprehensive program should be
addressed.

A comprehensive breast and cervical
cancer screening operational plan
should relate to the State/Tribe Year
2000 Objectives and to the State/Tribe
Cancer Control Plan. The operational
and management plan should also
reflect the development of qualified and
diverse technical, program, and
administrative staff, appropriate
organizational relationships including
lines of authority, adequate internal and
external communication systems, and a
system for sound fiscal management.

B. CDC Activities

1. Convene a workshop of the funded
States/Tribes every one to two years for
information-sharing and problem-
solving and hold a Program Director’s
meeting twice a year.

2. Provide funded States/Tribes with
ongoing consultation and technical
assistance to plan, implement, and
evaluate each component of the
comprehensive program as described
under Recipient Activities above.
Consultation and technical assistance
will be provided in the following areas:

a. Interpretation of current scientific
literature related to the early detection
of breast and cervical cancer;

b. Practical application of Pub. L.
101–354, including amendments to the
law;

c. Nationally recognized clinical and
quality assurance guidelines for the
assessment and diagnosis of breast and
cervical cancer;

d. Design and implementation of each
program component (screening, referral,
tracking, and follow-up; public
education and outreach; professional
education; collaborative partnerships;
quality assurance; surveillance; and
evaluation);

e. Evaluation of each program
component (process, impact, and
outcome) through the analysis and
interpretation of program outcomes,
screening data, and surveillance data;

f. Overall operational planning and
program management.

3. Provide two training opportunities
and a video teleconference with self-
study educational packets on selected
topics to State and Tribal program staff
through the National Center for Chronic
Disease and Prevention, Division of
Cancer Prevention and Control’s (DCPC)
National Training Center.

4. Conduct site visits to assess
program progress and mutually resolve
problems, as needed, and/or coordinate
reverse site visits to CDC in Atlanta, GA.

5. At the request of the applicant, and
if available, assign Federal personnel to
a project in lieu of a portion of the
financial assistance. [Section 1507(b) of
the PHS Act, as amended.]

Evaluation Criteria (Total 100 Points)
Applications will be reviewed and

evaluated according to the following
criteria:

1. Background and Need (5 Points)

The extent of the disease burden and
the need among the priority populations
as measured by:

a. The State/Tribal breast and cervical
cancer age-adjusted mortality rates
averaged over five years and ranking
nationally;

b. The disease burden, including the
incidence rates of breast and cervical
cancer by age, race and ethnicity (where
available);

c. The number of uninsured women
by race/ethnicity who are 18–49 years,
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50–64 years, and the number of women
eligible for Medicare;

d. The unmet screening needs of
uninsured women;

e. Existing access and barriers to early
detection services, (e.g., social,
financial, geographic).

2. Operational Plan (60 Points)

The degree of comprehensiveness and
quality of the Operational Plan in
relation to:

a. The number of women projected for
screening, quality of screening, re-
screening, and surveillance programs,
and compliance with Federal
requirements (i.e., screening guidelines,
FDA mammography certification
requirements, BI–RAD reporting, and
CLIA requlations.) (20 Points)

b. The extent in which proposed
public education activities appear likely
to increase the number of women
screened, especially those women
identified as a priority for services. (15
Points)

c. The extent in which proposed
professional education activities
provide training options and
educational opportunities to improve
the quality of care of women. (15 Points)

d. The extent to which proposed
surveillance and evaluation appears to
use reliable data and program results to
measure program effectiveness and to
facilitate program planning,
development, and implementation, and
to enhance program goals and
objectives. (10 Points)

3. Collaborative Partnerships and
Community Involvement (15 Points)

The feasibility and extent of the
applicant’s proposal to develop
collaborative partnerships with other
Federal, State and local programs,
Tribes, and voluntary, professional, and
private-sector agencies, and to establish
and maintain a broad-based council of
partners at State, Tribe, and local levels.

4. Breast and Cervical Cancer Control
Plan (10 Points)

The feasibility and appropriateness of
the applicant’s management plan that
describes the development of qualified
and diverse technical, program, and
administrative staff, organizational
relationships including lines of
authority, internal and external
communication systems, and a system
for sound fiscal management.

5. Capability for Program
Implementation (10 points)

The extent to which the applicant
appears likely to be successful in
implementing the proposed activities as
measured by:

a. Accomplishments by capacity-
funded States in establishing a
comprehensive public health
infrastructure to support a breast and
cervical cancer early detection.

b. Relevant past experiences of
unfunded applicants in conducting
breast and cervical cancer early
detection programs.

6. Budget and Justification (Not
Weighted)

The extent to which the proposed
budget is adequately justified,
reasonable, and consistent with this
program announcement.

7. Human Subject (Not Weighted)
Whether or not exempt from the

DHHS regulations, are procedures
adequate for the protection of human
subjects? Recommendations on the
adequacy of protections include: (1)
protections appear adequate and there
are no comments to make or concerns to
raise, or (2) protections appear adequate,
but there are comments regarding the
protocol, or (3) protections appear
inadequate and the Objective Review
Group (ORG) has concerns related to
human subjects; or (4) disapproval of
the application is recommended
because the research risks are
sufficiently serious and protection
against the risks are inadequate as to
make the entire application
unacceptable.

Executive Order 12372 Review
Applications are subject to

Intergovernmental Review of Federal
Programs as governed by Executive
Order 12372. This order sets up a
system for State/Tribe and local review
of proposed Federal assistance
applications. Applicants (other than
federally recognized Indian tribal
governments) should contact their State
Single Point of Contact (SPOC) as early
as possible to alert them to expected
announcements of cooperative
agreement funds and receive any
necessary instructions on the State
process. For proposed projects serving
more than one State, the applicant is
advised to contact the SPOC of each
State. A current list of SPOCs is
included in the application kit. Indian
Tribes are strongly encouraged to
request tribal government review of the
proposed application. If Tribal
governments have any Tribal process
recommendations or if SPOCs have any
State process recommendations on
applications submitted to CDC, they
should send them to Sharron P. Orum,
Grants Management Officer, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease

Control and Prevention (CDC), 255 East
Paces Ferry Road, NE., Room 300,
Mailstop E–09, Atlanta, GA 30305, no
later than 60 days after the application
deadline date. The granting agency does
not guarantee to ‘‘accommodate or
explain’’ the State or Tribal process
recommendations it receives after that
date.

Public Health System Reporting
Requirements

This program is not subject to the
Public Health System Reporting
Requirements.

Catalog of Federal Domestic Assistance
Number

The Catalog of Federal Domestic
Assistance Number is 93.919.

Other Requirements

Paperwork Reduction Act
Projects which involve the collection

of information from ten or more
individuals and funded by cooperative
agreement will be subject to review by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act.

Human Subjects
If the proposed project involves

research on human subjects, the
applicant must comply with the
Department of Health and Human
Services Regulations (45 CFR Part 46)
regarding the protection of human
subjects. Assurance must be provided to
demonstrate that the project will be
subject to initial and continuing review
by an appropriate institutional review
committee. In addition to other
applicable committees, Indian Health
Service (IHS) institutional review
committees also must review the project
if any component of IHS will be
involved or will support the research. If
any American Indian community is
involved, its Tribal government must
also approve that portion of the project
applicable to it. The applicant will be
responsible for providing assurance in
accordance with the appropriate
guidelines and form provided in the
application kit.

Application Submission and Deadline
The original and two copies of the

completed application Form
PHS–5161–1 (OMB Number 0937–0189)
must be submitted to Sharron P. Orum,
Grants Management Officer, Grants
Management branch, Procurement and
Grants Office, Centers for Disease
control and Prevention (CDC), 255 East
Paces Ferry Road, NE., Room 300,
Mailstop E–09, Atlanta, GA 30305, on or
before July 1, 1996.
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1 The NTP uses five categories of evidence of
carcinogenic activity observed in each animal
study: two categories for positive results (‘‘clear
evidence’’ and ‘‘some evidence’’), one category for
uncertain findings (‘‘equivocal evidence’’), one
category for no observable effect (‘‘no evidence’’)
and one category for studies that cannot be
evaluated because of major flaws (‘‘inadequate
study’’).

1. Applications shall be considered as
meeting the deadline if they are either:

a. Received on or before the stated
deadline date; or

b. Sent on or before the deadline date
and received in time for submission to
the objective review group. (Applicants
must request a legibly dated U.S. Postal
Service postmark or obtain a legibly
dated receipt from a commercial carrier
or the U.S. Postal Service. Private
metered postmarks shall not be accepted
as proof of timely mailing.)

2. Late Applications:
Applications which do not meet the

criteria in 1.a. or 1.b., above, are
considered late applications. Late
applications will not be considered in
the current competition and will be
returned to the applicant.

Where To Obtain Additional
Information

A complete program description,
information on application procedures,
an application package, and business
management technical assistance may
be obtained from Nealean K. Austin,
Grants Management Specialist, Grants
Management Branch, Procurement and
Grants Office, Centers for Disease
Control and Prevention (CDC), 255 East
Paces Ferry Road, NE., Room 314,
Mailstop E–18, Atlanta, GA 30305,
telephone (404) 842–6508; by fax (404)
842–6513; by Internet or CDC WONDER
electronic mail at
nea1@opspgo1.em.cdc.gov.

Programmatic technical assistance
may be obtained from Kevin Brady,
MPH, Acting Assistant Branch Chief for
Management and Operations, Program
Services Branch, Division of Cancer
Prevention and Control, National Center
for Chronic Disease Prevention and
Health Promotion, Centers for Disease
Control and Prevention (CDC), 4770
Buford Highway, NE., Mailstop K–57,
Atlanta, GA 30341–3724, telephone
(404) 488–4880 and by fax (404) 488–
4727; by Internet or CDC WONDER
electronic mail at
KBB2@ccdpcp1.em.cdc.gov.

Please refer to Program
Announcement Number 623 when
requesting information and submitting
an application.

Potential applicants may obtain a
copy of ‘‘Healthy People 2000’’ (Full
Report, Stock No. 017–001–00474–0) or
‘‘Healthy People 2000’’ (Summary
Report, Stock No. 017–001–00473–1)
referenced in the Introduction through
the Superintendent of Documents,
Government Printing Office,
Washington, DC 20402– 9325, telephone
(202) 512–1800.

There may be delays in mail delivery
and difficulty in reaching the CDC

Atlanta offices during the 1996 Summer
Olympics. Therefore, CDC suggests
using Internet, following all instructions
in this announcement and leaving
messages on the contact person’s voice
mail for more timely responses to any
questions.

Dated: April 24, 1996.
Joseph R. Carter,
Acting Associate Director for Management
and Operations, Centers for Disease Control
and Prevention (CDC).
[FR Doc. 96–10778 Filed 4–30–96; 8:45 am]
BILLING CODE 4163–18–P

Public Health Service

National Toxicology Program;
Availability of Technical Report on
Toxicology and Carcinogenesis
Studies of t-Butyl Alcohol

The HHS’ National Toxicology
Program announces the availability of
the NTP Technical Report on the
toxicology and carcinogenesis studies of
t-butyl alcohol. t-Butyl alcohol is widely
used in the manufacture of perfumes
and a variety of cosmetics.

Toxicology and carcinogenicity
studies were conducted by
administration of t-butyl alcohol, in
drinking water to groups of 60 F344/N
rats of each sex at doses of 0, 1.25, 2.5,
or 5 mg/mL for males and 0, 2.5, 5, or
10 mg/mL for females. Groups of 60
B6C3F1 mice of each sex received t-butyl
alcohol in drinking water at does of 0,
5, 10, or 20 mg/mL.

Under the conditions of these 2-year
drinking water studies, there was some
evidence of carcinogenic activity 1 of t-
butyl alcohol in male F344/N rats based
on increased incidences of renal tubule
adenoma or carcinoma (combined).
There was no evidence of carcinogenic
activity of t-butyl alcohol in female
F344/N rats receiving 2.5, 5 or 10 mg/
mL. There was equivocal evidence of
carcinogenic activity in male B6C3F1

mice based on marginally increased
incidences of follicular cell adenoma or
carcinoma (combined) of the thyroid
gland. There was some evidence of
carcinogenic activity of t-butyl alcohol
in female B6C3F1 mice based on
increased incidences of follicular cell
adenoma of the thyroid gland.

Questions or comments about the
Technical Report should be directed to

Central Data Management at P.O. Box
12233, Research Triangle Park, NC
27709 or telephone (919) 541–3419.

Copies of Toxicology and
Carcinogenesis Studies of t-Butyl
Alcohol (CAS No. 75–65–0) (TR–436)
are available without charge from
Central Data Management, NIEHS, MD
E1–02, P.O. Box 12233, Research
Triangle Park, NC 27709; telephone
(919) 541–3419.

Dated: April 27, 1996.

Kenneth Olden,

Director, National Toxicology Program.

[FR Doc. 96–10832 Filed 4–30–96; 8:45 am]

BILLING CODE 4140–01–M

National Toxicology Program;
Availability of Technical Report on
Toxicology and Carcinogenesis
Studies of Diethylphthalate with
Dermal Initiation/Promotion Study of
Diethylphthalate and
Dimethylphthalate

The HHS’ National Toxicology
Program announces the availability of
the NTP Technical Report on the
toxicology and carcinogenesis studies of
Diethylphthalate. Diethylphthalate and
Dimethylphthalate are used as phthalte
plasticizers in an extensive array of
products.

Toxicology and carcinogenicity
studies were conducted by dermal
administration of diethylphthalate to
groups of 60 F344/N rats of each sex at
doses of 0, 100, or 300 µL and to groups
of 60 B6C3F1 mice of each sex at doses
of 0, 7.5, 15, or 30 µL. Neat chemical
was applied to rats for 5 days per week
for 103 weeks and up to 10 animals per
group were evaluated after 15 months.
Mice received doses in 100 µL of
acetone for 5 days per week for 103
weeks with a 1 week recovery period,
and up to 10 animals per group were
evaluated after 15 months.

An additional group of 50 male Swiss
(CD–1) mice were dosed dermally with
diethylphthalate of dimethylphthalate
to study their effect as initiators and
promoters. They were tested as
initiators with and without 12–
Otetradecanoylphorbol and they were
tested as promoters with and without
the known skin tumor initiator 7,12-
dimethylbenzanthrancene.

Under the conditions of these 2-year
dermal studies, there was no evidence
of carcinogenic activity 1 of
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1 The NTP uses five categories of evidence of
carcinogenic activity observed in each animal
study: two categories for positive results (‘‘clear
evidence’’ and ‘‘some evidence’’), one category for
uncertain findings (‘‘equivocal evidence’’), one
category for no observable effect (‘‘no evidence’’),
and one category for studies that cannot be
evaluated because of major flaws (‘‘inadequate
study’’).

1 The NTP uses five categories of evidence of
carcinogenic activity observed in each animal
study: two categories for positive results (‘‘clear
evidence’’ and ‘‘some evidence’’), one category for
uncertain findings (‘‘equivocal evidence’’), one
category for no observable effect (‘‘no evidence’’),
and one category for studies that cannot be
evaluated because of major flaws (‘‘inadequate
study’’).

1 The NTP uses five categories of evidence of
carcinogenic activity observed in each animal
study: two categories for positive results (‘‘clear
evidence’’ and ‘‘some evidence’’), one category for
uncertain findings (‘‘equivocal evidence’’), one
category for no observable effect (‘‘no evidence’’),
and one category for studies that cannot be
evaluated because of major flaws (‘‘inadequate
study’’).

diethylphthalate in male or female
F344/N rats receiving 100 or 300 µL.
There was equivocal evidence of
carcinogenic activity of diethylphthalate
in male and female B6C3F1 mice based
on increased incidences of
hepatocellular neoplasms, primarily
adenomas.

In the initiation/promotion model,
there was no evidence of initiating or
promoting activity of diethylphthalate
or dimethylphthalate in male Swiss
(CD–1) mice.

Questions or comments about the
Technical Report should be directed to
Central Data Management at P.O. Box
12233, Research Triangle Park, NC
27709 or telephone (919) 541–3419.

Copies of Toxicology and
Carcinogenesis Studies of
Diethylphthalate/Dimethylphthalate
(CAS Nos. 84–66–2 and 131–11–3) (TR–
429) are available without charge from
Central Data Management, NIEHS, MD
E1–02, P.O. Box 12233, Research
Triangle Park, NC 27709; telephone
(919) 541–3419.

Dated: March 27, 1996
Kenneth Olden,
Director, National Toxicology Program.
[FR Doc. 96–10833 Filed 4–30–96; 8:45 am]
BILLING CODE 4140–01–M

National Toxicology Program;
Availability of Technical Report on
Toxicology and Carcinogenesis
Studies of Benzethonium Chloride

The HHS’ National Toxicology
Program announces the availability of
the NTP Technical Report on the
toxicology and carcinogenesis studies of
benzethonium chloride, which is used
primarily in cosmetics for its
antimicrobial and cationic surfactant
properties.

Toxicology and carcinogenicity
studies were conducted by dermal
administration of benzethonium
chloride to groups of 60 F344/N rats and
60 B6C3F1 mice of each sex at doses of
0, 0.15, 0.5, or 1.5 mg/kg body weight.
Benzethonium chloride was
administered to rats in ethanol 5 days
per week and doses were adjusted
weekly according to the average body
weights of the groups. As many as nine
rats per group were evaluated after 15
months. Mice received doses
administered in ethanol and dose

volumes were adjusted weekly
according to average body weights of the
groups. As many as ten mice per group
were evaluated after 15 months of
chemical administration.

Under the conditions of these 2-year
dermal studies, there was no evidence
of carcinogenic activity 1 of
benzethonium chloride in male or
female F344 rats or in male or female
B6C3F1 mice.

Exposure of rats and mice to
benzethonium chloride by dermal
application in ethanol for 2 years
resulted in epithelial hyperplasia in
male and female rats and mice and
sebaceous gland hyperplasia and ulcers
in female rats at the site of application.

Questions or comments about the
Technical Report should be directed to
Central Data Management at P.O. Box
12233, Research Triangle Park, NC
27709 or telephone (919) 541–3419.

Copies of Toxicology and
Carcinogenesis Studies of
Benzethonium Chloride (CAS No. 121–
54–0) (TR–438) are available without
charge from Central Data Management,
NIEHS, MD E1–02, P.O. Box 12233,
Research Triangle Park, NC 27709;
telephone (919) 541–3419.

Dated: April 12, 1996.
Kenneth Olden,
Director, National Toxicology Program.
[FR Doc. 96–10834 Filed 4–30–96; 8:45 am]
BILLING CODE 4140–01–M

National Toxicology Program;
Availability of Technical Report on
Toxicology and Carcinogenesis
Studies of o-Benzyl-p-Chlorophenol

The HHS’ National Toxicology
Program announces the availability of
the NTP Technical Report on the
toxicology and carcinogenesis studies of
o-benzyl-p-chlorophenol. o-Benzyl-p-
chlorophenol, an aryl halide, is a broad
spectrum germicide used in disinfectant
solutions and soap formulations in
United States hospitals and households.
Human exposure to o-benzyl-p-
chlorophenol occurs by absorption
through the skin and mucous
membranes and by ingestion.

Toxicology and carcinogenicity
studies were conducted by dermal
administration of o-benzyl-p-
chlorophenol to groups of 50 Swiss
(CD–1) mice of each sex to study its

effect as an initiator, promoter, and
complete carcinogen.

Under the conditions of the 1-year
mouse skin initiation/promotion study
in Swiss (CD–1) mice, o-benzyl-p-
chlorophenol was a cutaneous irritant
and a weak skin tumor promoter relative
to strong promoters such as 12-O-
tetradecanoylphorbol-13-acetate. o-
Benzyl-p-chlorophenol had no activity
as an initiator or as a complete
carcinogen.1

Questions or comments about the
Technical Report should be directed to
Central Data Management at P.O. Box
12233, Research Triangle Park, NC
27709 or telephone (919) 541–3419.

Copies of Toxicology and
Carcinogenesis Studies of o-Benzyl-p-
Chlorophenol (CAS No. 120–32–1) TR–
444) are available without charge from
Central Data Management, NIEHS, MD
E1–02, P.O. Box 12233, Research
Triangle Park, NC 27709; telephone
(919) 541–3419.

Dated March 27, 1996.
Kenneth Olden,
Director, National Toxicology Program.

[FR Doc. 96–10835 Filed 4–30–96; 8:45 am]
BILLING CODE 4140–01–M

National Toxicology Program;
Availability of Technical Report on
Toxicology and Carcinogenesis
Studies of Methylphenidate
Hydrochloride

The HHS’ National Toxicology
Program announces the availability of
the NTP Technical Report on the
toxicology and carcinogenesis studies of
methylphenidate hydrochloride.
Methylphenidate hydrochloride is a
drug used in the treatment of narcolepsy
and attention deficit hyperactivity
disorders.

Toxicology and carcinogenicity
studies were conducted by
administration of methylphenidate
hydrochloride in feed to groups of 70
F344/N rats of each sex at doses of 0,
100, 500, or 1,000 ppm and to groups of
70 B6C3F1 mice of each sex at doses of
0, 50, 250, or 500 ppm.

Under the conditions of these 2-year
feed studies, there was no evidence of
carcinogenic activity 1 of
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1 The NTP uses five categories of evidence of
carcinogenic activity observed in each animal
study: two categories for positive results (‘‘clear

evidence’’ and ‘‘some evidence’’), one category for
uncertain findings (‘‘equivocal evidence’’), one
category for no observable effect (‘‘no evidence’’),

and one category for studies that cannot be
evaluated because of major flaws (‘‘inadequate
study’’).

methylphenidate hydrochloride in male
or female F344/N rats receiving 100,
500, or 1,000 ppm. There was some
evidence of carcinogenic activity in
male and female B6C3F1 mice, based on
the occurrence of hepatochellular
neoplasms.

Treatment of female rats with
methylphenidate hydrochloride was
associated with a decrease in the
incidence of mammary gland
fibroadenomas. Administration of
methylphenidate hydrochloride to male
and female mice resulted in increased
incidence of eosinophilic foci in the
liver.

Questions or comments about the
Technical Report should be directed to
Central Data Management at P.O. Box
12233, Research Triangle Park, NC
27709 or telephone (919) 541–3419.

Copies of Toxicology and
Carcinogenesis Studies of
Methylphenidate Hydrochloride (CAS
No. 298–59–9) (TR–439) are available
without charge from Central Data
Management, NIEHS, MD E1–02, P.O.
Box 12233, Research Triangle Park, NC
27709; telephone (919) 541–3419.

Dated: March 27, 1996.
Kenneth Olden,
Director, National Toxicology Program.
[FR Doc. 96–10836 Filed 4–30–96; 8:45 am]
BILLING CODE 4140–01–M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR–3917–N–69]

Government National Mortgage
Association; Notice of Proposed
Information Collection for Public
Comment

AGENCY: Government National Mortgage
Association, HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
will be submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.
DATES: Comments due: May 8, 1996.
ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments must be
received within seven (7) days from the
date of this Notice. Comments should
refer to the proposal by name and/or
OMB Control Number and should be
sent to: Joseph F. Lackey, Jr., OMB Desk
Officer, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT:
Kay F. Weaver, Reports Management
Officer, Department of Housing and
Urban Development, 451 7th Street,
Southwest, Washington, DC 20410,
telephone (202) 708–0050. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Ms. Weaver.

The Notice is soliciting comments
from members of the public and affected
agencies concerning the proposed
collection of information to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(2) Evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information; (3) Enhance
the quality, utility, and clarity of the
information to be collected; and (4)
Minimize the burden of the collection of

information on those who are to
respond; including through the use of
appropriate automated collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

This Notice also lists the following
information:

Title of Proposal: Application for
Approval—FHA Lender and/or Ginnie
Mae Mortgage-Backed Securities Issuer.

OMB Control Number: 2503–0012

Description of the need for the
information and proposed use: This
form is used by mortgage lenders who
wish to apply to become a FHA-
approved lender or loan correspondent
under Title I and/or Title II program
and/or an approved issuer with Ginnie
Mae. The form requires lenders to
provide specific information about their
mortgage lending operations, business
background and experience. It sets out
the information FHA/Ginnie Mae
requires to determine if the applicant
meets FHA/Ginnie Mae eligibility
requirements.

Agency form numbers: HUD 11702/
92001.

Members of affected public: Business
or other for-profit and the Federal
Government.

Respondents: FHA–1800; Ginnie
Mae–50.

Frequency of response: one time
application.

Reporting Burden:

Number
of re-

spond-
ents

×
Fre-

quency of
re-

sponses

× Hours per
response = Burden

hours

FHA ............................................................................................................................. 1800 1 .50 900
Ginnie Mae .................................................................................................................. 50 1 .75 38
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Total Estimated Burden Hours: 938.
Status: Revision of a currently

approved collection.
Contact: Sonya K. Suarez, HUD, (202)

708–2884; Joseph F. Lackey, Jr., OMB,
(202) 395–7316.

The Department has submitted the
proposal for the collection of
information to OMB for emergency
review, as required by the Paperwork
Reduction Act (44 U.S.C. Chapter 35).
May 2, 1996 is requested for OMB
approval.

Authority: Section 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. Chapter 35,
as amended.

Dated: April 24, 1996.
David S. Cristy,
Director, IRM Policy and Management
Division.
[FR Doc. 96–10688 Filed 4–30–96; 8:45 am]
BILLING CODE 4210–01–M

DEPARTMENT OF THE INTERIOR

National Environmental Policy Act
Revised Implementing Procedures

AGENCY: Department of the Interior.
ACTION: Notice of proposed revised
procedures for the Fish and Wildlife
Service (Service).

SUMMARY: This notice announces
proposed revised procedures for
implementing the National
Environmental Policy Act (NEPA)
within the Fish and Wildlife Service.
The proposed revisions will update the
agency’s procedures, originally
published in 1984, based on changing
trends, laws, and public concerns. Most
importantly, the revisions reflect new
initiatives and Congressional mandates
for the Service, particularly involving
new authorities for land acquisition
activities, expansion of grant programs
and other private land activities, and
increased Endangered Species Act
permit and recovery activities. The
revisions provide information on being
a cooperating agency with other Federal
agencies; early coordination techniques
for streamlining the NEPA process with
other Federal agencies, the States, and
the private sector; and integrating the
NEPA process with other environmental
laws and executive orders.
DATES: Comments must be received no
later than June 17, 1996.
ADDRESSES: Comments should be sent to
Jamie Clark, Assistant Director for
Ecological Services, U.S. Fish and
Wildlife Service, Room 3024, 1849 C
Street, N.W., Washington D.C. 20240.
FOR FURTHER INFORMATION CONTACT:

Don Peterson, Environmental
Coordinator, Fish and Wildlife Service,
at (703) 358–2183.

SUPPLEMENTARY INFORMATION: The
Service’s existing procedures for
implementing the National
Environmental Policy Act appear in
Appendix 1 to Chapter 6, Part 516, of
the Departmental Manual (516 DM 6,
Appendix 1). These procedures are
consistent with the Council on
Environmental Quality’s (CEQ)
regulations for implementing NEPA.
These procedures were previously
published in the Federal Register on
July 1, 1982 (47 FR 28841), and were
incorporated into the Departmental
Manual on April 30, 1984.

The revisions proposed in this notice
will update organizational changes in
the Service (Section 1.1); provide
general Service NEPA guidance (Section
1.2); update guidance to State, local, and
private applicants for permits and
Federal assistance provided through
Service-administered programs (Section
1.3); update and expand the categorical
exclusions to reflect increased
responsibilities, including the
implementation of several new
programs (Section 1.4); add a new
section that identifies actions normally
requiring an environmental assessment
(EA) (Section 1.5); and revise the list of
major actions normally requiring the
development of an environmental
impact statement (EIS) (Section 1.6).
The major changes in the revisions are
listed below.

Section 1.1 NEPA Responsibility

This section is updated to reflect the
current organizational structure of the
Service. The Division of Habitat
Conservation provides internal control
for ensuring compliance with NEPA,
including developing and conducting
specialized NEPA training courses for
Service personnel. The revisions
provide greater flexibility to the
Regional Directors for coordinating the
management of NEPA compliance
responsibilities with all program areas
in the Region.

1.2 General Service Guidance

This new section lists Service NEPA
guidance documents. These documents
include information on being a
cooperating agency with other Federal
agencies, early coordination techniques
for streamlining the NEPA process, and
integrating the NEPA process and
documents with other environmental
laws and executive orders to reduce
duplication.

Section 1.3 Guidance to Applicants
This section is updated to reflect new

laws, regulations, and changes in
internal procedures for providing
permits and Federal assistance to
applicants. Most importantly, this
section recognizes new authorities for
land acquisition and technical
assistance activities, and expansion of
grant programs and other activities for
State, local, and private entities. Since
1984, new grant and technical
assistance programs were established,
including the North American Wetlands
Conservation Act; Food Security Act of
1985; Food, Agriculture, Conservation,
and Trade Act of 1990; Consolidated
Farm and Rural Development Act of
1990; Coastal Wetlands Planning
Protection and Restoration Act; and
Clean Vessel Act of 1992. This section
is reorganized to more clearly provide
applicants with addresses on how to
obtain information, where to request
funds and assistance, and how to assist
the Service in NEPA compliance
matters.

Section 1.4 Categorical Exclusions
Numerous revisions are made in this

section to reflect changing laws and
program activities. Additional general
language is inserted at the beginning of
the section to clarify what constitutes a
categorical exclusion, and the
exceptions to categorical exclusions.
When an exception is applicable (such
as a high degree of controversy over
environmental effects), the proposed
action would require the preparation of
an EA or EIS. Major revisions to the
categorical exclusions are indicated
below.

A(4). The phrase ‘‘continuance of
essentially the existing land use is
planned’’ is deleted and replaced by the
phrase ‘‘continuance of or minor
modifications to the existing land use is
planned’’ to recognize that land
acquisition actions often involve small
parcels that result in a change in land
use (such as from a soybean field to a
wet meadow) that routinely have no or
negligible environmental effects. Small
land acquisition actions are increasing
due to a number of factors, primarily the
increasing unavailability of large
parcels. Following acquisition of land, if
large wetlands restoration developments
are planned, such as the construction of
major dikes and water control
structures, an EA or EIS would be
prepared.

B(3). The existing categorical
exclusion for small construction
activities is revised to clarify that it
includes new construction in
unimproved areas as well as the
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addition of small structures and
improvements to areas with existing
improvements. The language also
clarifies that such small projects can
include the restoration of wetland,
riparian, instream, or native habitats.
This categorical exclusion recognizes
the increase in small restoration projects
conducted by the Service pursuant to
the general fish and wildlife
conservation provisions of the Fish and
Wildlife Act of 1956. These activities
may include fencing, construction of
small water control structures, seeding
and other minor revegetation actions,
construction of small berms and dikes,
and development of limited access for
routine maintenance and management
purposes.

B(4) and (5). These categorical
exclusions are added to address routine
fire management activities, when
conducted in accordance with Federal,
State, and local laws and procedures.

B(9) and (10). These categorical
exclusions are added to clarify that the
issuance of new or revised management
plans with only minor changes are
categorically excluded. The existing
categorical exclusions A(1) and B(2) are
not specific enough and occasionally
have led to confusion.

B(11). This categorical exclusion on
natural resource damage assessment
restoration plans is added to allow such
plans to be categorically excluded when
minor or negligible change in the
capacity or use of the affected areas is
planned. The Service generally prepares
these plans, in response to a settlement
agreement, for the restoration of off-site
environmental damages associated with
hazardous waste sites or hazardous
material spills. This activity is new
since 1984. When significant changes
and impacts are anticipated, the
categorical exclusion does not apply,
and an EA or EIS will be prepared.

C(1). The existing categorical
exclusion for the issuance of fish and
wildlife permits under 50 CFR is revised
to include the issuance of permits when
there is no or negligible environmental
disturbance. The existing categorical
exclusion is not sufficient to handle the
full extent of permit activities occurring
since 1984. The existing categorical
exclusion does not apply when such
permits involve the killing, the removal
from natural habitat, or the permanent
impairment of reproductive capability
of endangered species, threatened
species, eagles, or marine mammals. For
example, an increased number of
permits are being issued for activities
involving migratory birds, marine
mammals, endangered and threatened
species (i.e., incidental take, scientific
research, public display), listed under

the Convention on International Trade
in Endangered Species (CITES), wild
exotic birds, eagles, and injurious
wildlife. The proposed revision would
allow permit issuance to be
categorically excluded when they meet
the criteria that the permits would have
no or negligible environmental effects.
This revision is meant to focus on
actions which suitably fit CEQ’s
definition of categorical exclusion (40
CFR 1508.4), including situations where
there are no or negligible environmental
effects from actions which might take
one or a small number of individuals.
The revision clarifies that the
categorical exclusion applies to the
denial, suspension, and revocation, as
well as issuance, of the permit.

C(2). This categorical exclusion is
added to cover the issuance of section
10(a)(1)(B) incidental take permits
under the 1982 amendments of the
Endangered Species Act. Specifically,
the exclusion addresses only those
permits for ‘‘low-effect’’ actions where,
individually and cumulatively, minor or
negligible impacts would occur to listed
species or the environment as a result of
the action. Incidental take permits are
required for non-Federal parties
proposing actions that result in ‘‘take’’
of a listed species during otherwise
lawful activities. This categorical
exclusion provides guidance for the
issuance of such permits not addressed
in the general permit categorical
exclusion C(1) above. Under the
Endangered Species Act, all section
10(a)(1)(B) permits must be
accompanied by an approved habitat
conservation plan and meet statutory
issuance criteria. The Section 10(a)(1)(B)
Handbook provides additional guidance
on the definition of a ‘‘low-effect’’
habitat conservation plan. Since 1982,
approximately 141 permits and 15
permit amendments have been issued.
Currently, the number of permit
applications is rapidly increasing, and
approximately 200 habitat conservation
plans are in various stages of
development. The Service anticipates
that this trend will continue, due to an
increase in listed species and continued
agricultural, commercial, and
residential developments in areas where
such species occur. This categorical
exclusion is intended to assist in
streamlining the processing of section
10(a)(1)(B) permits where, individually
and cumulatively, minor or negligible
impacts to the listed species or other
environmental entities would occur as a
result of the proposed action. The
categorical exclusion does not apply to
habitat conservation plans that do not

meet the definition of ‘‘low-effect’’ in
the Section 10(a)(1)(B) Handbook.

C (5) and (6). These revised
categorical exclusions for proposed
actions on national wildlife refuges
requiring special use permits would
replace categorical exclusions C (4) and
(5) in the current procedures. The new
language reflects changes in Service
policy to ensure that before proposed
actions requiring special use permits
can be categorically excluded, such
actions must be compatible with the
purposes for which the refuge was
established, and meet other
requirements. Categorical exclusion C(6)
can be used if an applicant’s proposal is
not reviewed or considered, or will not
be evaluated due to a conflict with
Service policy, regulations, or
procedures. Although NEPA compliance
is not required in absence of a proposed
action, this categorical exclusion is
included for clarification purposes.

C(7). This categorical exclusion,
which addresses several types of routine
Service law enforcement activities, is
added to clarify that these activities, not
specifically covered under the existing
516 DM 2, Appendix 1.4, are also
categorically excluded.

D. This categorical exclusion on the
issuance of recovery plans prepared
under section 4(f) of the Endangered
Species Act is added to clarify that the
issuance of recovery plans is
categorically excluded. Recovery plans
do not, in themselves, impose
mandatory actions. Instead, the plans
identify specific tasks that can be
carried out that, if implemented, would
lead to the recovery of the species.
Recovery plans are not proposed actions
from the standpoint of NEPA.
Additionally, section 1003 of the 1988
amendments to the Endangered Species
Act requires that prior to final approval
of a new or revised recovery plan, the
Secretary of the Interior shall ‘‘provide
public notice and an opportunity for
public review and comment on such
plan.’’ The Service currently considers
recovery plans to be categorically
excluded under a general categorical
exclusion covering technical assistance
and consultations in the Departmental
Manual (516 DM 2, Appendix 1.10).
This determination is indicated in a
memorandum from the Director to the
Regional Directors (through Assistant
Solicitor for Fish and Wildlife), dated
November 5, 1986; and in a
memorandum from the Deputy Director
to the Regional Directors, dated
September 10, 1991. The NEPA process
would apply to the specific tasks in the
recovery plans whenever the Service
proposes their implementation, where
appropriate.
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E(1). This categorical exclusion on
grants and other financial assistance,
where the environmental effects are
minor or negligible, is revised to include
not only grants, but other forms of
financial assistance, such as cooperative
agreements. Cooperative agreements are
commonly used in the implementation
of small projects to benefit fish and
wildlife through Federal, State, local
government, or private lands
restorations.

Section 1.5 Actions Normally
Requiring an EA

A. The existing language under 1.3A
states that the Service will normally
require the preparation of an EIS for the
establishment of new refuges, fish
hatcheries, or research stations and
major additions to existing installations.
The proposed revision states that the
establishment of most new refuges and
fish hatcheries, and most additions and
rehabilitations to existing installations
will require an EA. Further, the
proposed revision states that if the EA
determines that the proposal is a major
Federal action significantly affecting the
quality of the human environment, an
EIS will be prepared. The determination
will be made following review of the EA
by the affected public. This subsection
is revised based on experience
implementing CEQ’s NEPA regulations.
Since 1984, 76 new refuges have been
established. Most are small in size and
do not meet the significance criteria for
requiring an EIS listed in the Service
Manual on NEPA compliance [30 AM
3.9B(2)(d)], which is consistent with the
intent of section 102(2)(C) of NEPA. In
fact, since 1984, only seven EISs were
required for the establishment of new
refuges based on significant impacts,
and none for major additions to existing
facilities. Further developments on
refuges, such as major changes in the
management of the land, rather than the
establishment of the refuge, are more
likely to result in the preparation of an
EIS. Since 1984, only a few fish
hatcheries have been established, all
requiring an EA. Reference to research
stations has been deleted in the
proposed revisions, since they are now
the responsibility of the National
Biological Service, also in the
Department of the Interior. The
proposed revision also states that any
habitat conservation plan that does not
meet the definition of ‘‘low-effect’’ in
the Section 10(a)(1)(B) Handbook will
require an EA.

Section 1.6 Major Actions Normally
Requiring the Preparation of an EIS

A(1). This subsection on the
establishment of refuges, fish hatcheries,

and major additions to existing
installations, revises the existing
procedures to reflect the actual record of
those situations that, since 1984,
normally result in the preparation of an
EIS. Several criteria are listed that,
based on our experience since 1984,
better identify the circumstances under
which the Service may require the
preparation of an EIS. These criteria are:
substantive conflicts over existing State
and local land use occur, significant
controversy exists over the
environmental effects of the proposal, or
remediation of major on-site sources of
contamination is required. These
criteria will be weighed with respect to
intensity and duration before a decision
is made whether to prepare an EIS.
These criteria are not inclusive, in that
other factors could require the Service
to prepare an EIS, within the meaning
of section 102(2)(C) of NEPA. Refer to
the discussion in Section 1.5.

A(2). This subsection combines the
existing two parts [1.3(A) (2) and (3)].

DEPARTMENTAL MANUAL

516 DM 6 Appendix 1

Fish and Wildlife Service

1.1 NEPA Responsibility
A. The Director is responsible for

NEPA compliance for Fish and Wildlife
Service (Service) activities, including
approval recommendations to the
Assistant Secretary (FW) for proposed
referrals to the Council on
Environmental Quality (CEQ) of other
agency actions under 40 CFR part 1504.

B. Each Assistant Director (Refuges
and Wildlife, Fisheries, International
Affairs, and Ecological Services) and the
Deputy Director for External Affairs
(Federal Aid) is responsible for general
guidance and compliance in their
respective areas of responsibility.

C. The Assistant Director for
Ecological Services has been delegated
oversight responsibility for Service
NEPA compliance.

D. The Division of Habitat
Conservation (DHC–Washington), which
reports to the Assistant Director for
Ecological Services, is responsible for
internal control of the environmental
review and analysis of documents
prepared by other agencies and
environmental statements prepared by
the various Service Divisions. This
office is also responsible for preparing
Service NEPA procedures, guidelines,
and instructions, and for supplying
technical assistance and specialized
training in NEPA compliance, in
cooperation with the Service Office of
Training and Education, to Service
entities. The Washington Office

Environmental Coordinator, who reports
to DHC, provides staff assistance on
NEPA matters to the Director, Assistant
Directors and their divisions and offices,
and serves as the Service NEPA liaison
to the CEQ, the Department’s Office of
Environmental Policy and Compliance
(OEPC), and NEPA liaisons in other
Federal agencies, in accordance with
516 DM 6.2.

E. Each Regional Director is
responsible for NEPA compliance in
his/her area of responsibility. An
individual in each Regional Office,
named by title and reporting to the
Assistant Regional Director for
Ecological Services, or other appropriate
Assistant Regional Director, or the
Regional Director, will have NEPA
coordination duties with all program
areas at the Regional level similar to
those of the Washington Office
Environmental Coordinator, in
accordance with 516 DM 6.2.

1.2 General Service Guidance
Service guidance on NEPA matters is

found in 30 AM 2–3 (organizational
structure and internal compliance), 505
FW 1–5 (environmental reviews of other
agency environmental documents), and
in 550 FW 1–3 (in preparation). These
guidance documents provide
information on being a cooperating
agency with other Federal agencies,
early coordination techniques for
streamlining the NEPA process, and
integrating the NEPA process with other
environmental laws and executive
orders. Some Service programs have
additional NEPA compliance
information related to specific program
planning and decisionmaking activities.
Service program guidance on NEPA
matters must be consistent with the
Service Manual on NEPA guidance and
departmental NEPA procedures. For
example, additional NEPA guidance is
found in the Federal Aid Handbook
(521–523 FW), refuge planning guidance
(602 FW 1–3), Handbook for Habitat
Conservation Planning and Incidental
Take Processing, and North American
Wetlands Conservation Act Grant
Application Instructions.

1.3 Guidance to Applicants
A. Service Permits. The Service has

responsibility for issuing permits to
Federal and State agencies and private
parties for actions which would involve
certain wildlife species and/or use of
Service-administered lands. When
applicable, the Service may require
permit applicants to provide additional
information on the proposal and on its
environmental effects as may be
necessary to satisfy the Service’s
requirements to comply with NEPA,
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other Federal laws, and executive
orders.

(1) Permits for the Taking, Possession,
Transportation, Sale, Purchase, Barter,
Exportation, or Importation of Certain
Wildlife Species. The Code of Federal
Regulations, Part 13, Title 50 (50 CFR
13) contains regulations for General
Permit Procedures. Section 13.3 lists
types of permits and the pertinent Parts
of 50 CFR. These include: Importation,
Exportation, and Transportation of
Wildlife (Part 14); Exotic Wild Bird
Conservation (Part 15); Injurious
Wildlife (Part 16); Endangered and
Threatened Wildlife and Plants (Part
17); Marine Mammals (Part 18);
Migratory Bird Hunting (Part 20);
Migratory Bird Permits (Part 21); Eagle
Permits (Part 22); Endangered Species
Convention (Part 23); and Importation
and Exportation of Plants (Part 24).
Potential permit applicants should
request information from the
appropriate Regional Director, or the
Office of Management Authority, U.S.
Fish and Wildlife Service, Department
of the Interior, Washington, DC 20240,
as outlined in the applicable regulation.

(2) Federal Lands Managed by the
Service. Service lands are administered
under the National Wildlife Refuge
System Administration Act of 1966 (16
U.S.C. 668dd–668ee), the Refuge
Recreation Act of 1962 (16 U.S.C. 460k–
460k–4), and the Alaska National
Interest Lands Conservation Act of 1980
(16 U.S.C. 410hh–3233, 43 U.S.C. 1602–
1784). Inherent in these acts is the
requirement that only those uses that
are compatible with the purposes of the
refuge unit may be allowed on Service
lands. Detailed procedures regarding
comprehensive management planning
and integration with NEPA are found in
the Service Manual (602 FW 1–3).
Reference to this and other National
Wildlife Refuge System requirements
are found in the Code of Federal
Regulations, Title 50 parts 25–29, 31–
36, 60, and 70–71. Under these
regulations, these protections are
extended to all Service-administered
lands, including the National Fish
Hatchery System.

B. Permits, Licenses, and Other
Proposed Activities Reviewed by the
Service Under the Fish and Wildlife
Coordination Act (FWCA). Under
provisions of the Fish and Wildlife
Coordination Act (16 U.S.C. 661–667e;
48 Stat. 401, as amended), the Service
investigates and reports on proposals by
any department or agency of the United
States, or by any public or private
agency under Federal permit or license,
that may impound, divert, deepen, or
otherwise control or modify any stream
or other water body. Private parties’ and

government agencies’ planning
activities that may require a permit or
license for activities of this kind are
encouraged to consult with the Service
at the onset of planning. Applications to
other Federal agencies for these actions
will be forwarded to the Service and
reviewed according to the
Environmental Protection Agency’s
(EPA) section 404(b)(1) Guidelines (40
CFR 230) and the Service’s Mitigation
Policy (501 FW 2).

C. Federal Assistance to States, Local,
or Private Entities.

(1) Federal Assistance Programs. The
Service administers financial assistance
(grants and/or cooperative agreements)
to State, local, and private entities under
the Anadromous Fish Conservation Act
(CFDA #15.600); North American
Wetlands Conservation Act; Fish and
Wildlife Act of 1956; Migratory Bird
Conservation Act; Food Security Act of
1985; Food, Agriculture, Conservation
and Trade Act of 1990; Partnerships for
Wildlife Act of 1992; and Consolidated
Farm and Rural Development Act. The
Service administers financial assistance
to States under the Sport Fish
Restoration Act (CDFA #15.605),
Wildlife Restoration Act (CFDA
#15.611), Endangered Species Act
(CFDA #15.612 and 15.615), Coastal
Wetlands Planning Protection and
Restoration Act (CFDA ι15.614), and
Clean Vessel Act of 1992 (CFDA
#15.616).

(2) Program Information and NEPA
Compliance. Information on how State,
local, and private entities may request
funds and assist the Service in NEPA
compliance relative to the Anadromous
Fish Conservation Act may be obtained
through the Division of Fish and
Wildlife Management Assistance, U.S.
Fish and Wildlife Service, Department
of the Interior, Arlington Square
Building, Room 840, Washington, D.C.
20240. Similar information regarding
the North American Wetlands
Conservation Act may be obtained
through the North American Waterfowl
and Wetlands Office, U.S. Fish and
Wildlife Service, Department of the
Interior, Arlington Square Building,
Room 110, Washington, D.C. 20240. All
other requests for information on how
funds may be obtained and guidance on
how to assist the Service in NEPA
compliance may be obtained through
the Chief, Division of Federal Aid, U.S.
Fish and Wildlife Service, Department
of the Interior, Arlington Square
Building, Room 140, Washington, D.C.
20240.

1.4 Categorical Exclusions
Categorical exclusions are classes of

actions which do not individually or

cumulatively have a significant effect on
the human environment. Categorical
exclusions are not the equivalent of
statutory exemptions. If exceptions to
categorical exclusions apply, under 516
DM 2, Appendix 2 of the Departmental
Manual, the departmental categorical
exclusions cannot be used. In addition
to the actions listed in the departmental
categorical exclusions outlined in
Appendix 1 of 516 DM 2, the following
Service actions are designated
categorical exclusions unless the action
is an exception to the categorical
exclusion.

A. General. (1) Changes or
amendments to an approved action
when such changes have no or minor
potential environmental impact.

(2) Personnel training, environmental
interpretation, public safety efforts, and
other educational activities, which do
not involve new construction or major
additions to existing facilities.

(3) The issuance and modification of
procedures, including manuals, orders,
guidelines, and field instructions, when
the impacts are limited to
administrative effects.

(4) The acquisition of real property
obtained either through discretionary
acts or when acquired by law, whether
by way of condemnation, donation,
escheat, right-of-entry, escrow,
exchange, lapses, purchase, or transfer
and that will be under the jurisdiction
or control of the United States. Such
acquisition of real property shall be in
accordance with 602 DM 2 and the
Service’s procedures, when the
acquisition is from a willing seller,
continuance of or minor modification to
the existing land use is planned, and the
acquisition planning process has been
performed in coordination with the
affected public.

B. Resource Management. (1)
Research, inventory, and information
collection activities directly related to
the conservation of fish and wildlife
resources which involve negligible
animal mortality or habitat destruction,
no introduction of contaminants, or no
introduction of organisms not
indigenous to the affected ecosystem.

(2) The operation, maintenance, and
management of existing facilities and
routine recurring management activities
and improvements, including
renovations and replacements which
result in no or only minor changes in
the use, and have no or negligible
environmental effects on-site or in the
vicinity of the site.

(3) The construction of new, or the
addition of, small structures or
improvements, including structures and
improvements for the restoration of
wetland, riparian, in stream, or native
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habitats, which result in no or only
minor changes in the use of the affected
local area. The following are examples
of activities that may be included.

i. The installation of fences.
ii. The construction of water control

structures.
iii. The planting of seeds or seedlings

and other minor revegetation actions.
iv. The construction of small berms or

dikes.
v. The development of limited access

for routine maintenance and
management purposes.

(4). The use of prescribed burning for
habitat improvement purposes, when
conducted in accordance with local and
State ordinances and laws.

(5). Fire management activities,
including prevention and restoration
measures, when conducted in
accordance with departmental and
Service procedures.

(6) The reintroduction (e.g., stocking)
of native, formerly native, or established
species into suitable habitat within their
historic or established range.

(7) Minor changes in the amounts or
types of public use on Service or State-
managed lands, in accordance with
existing regulations, management plans,
and procedures.

(8) Consultation and technical
assistance activities directly related to
the conservation of fish and wildlife
resources.

(9) Minor changes in existing master
plans, comprehensive conservation
plans, or operations, when no or minor
effects are anticipated. Examples could
include minor changes in the type and
location of compatible public use
activities and land management
practices.

(10) The issuance of new or revised
site, unit, or activity-specific
management plans for public use, land
use, or other management activities
when only minor changes are planned.
Examples could include an amended
public use plan or fire management
plan.

(11) Natural resource damage
assessment restoration plans, prepared
under sections 107, 111, and 122(j) of
the Comprehensive Environmental
Response Compensation and Liability
Act (CERCLA); section 311(f)(4) of the
Clean Water Act; and the Oil Pollution
Act; when only minor or negligible
change in the use of the affected areas
is planned.

C. Permit and Regulatory Functions.
(1) The issuance, denial, suspension,
and revocation of permits for activities
involving fish, wildlife, or plants
regulated under 50 CFR Chapter 1,
Subsection B, when such permits cause
no or negligible environmental

disturbance. These permits involve
endangered and threatened species,
species listed under the Convention on
International Trade in Endangered
Species (CITES), marine mammals, wild
exotic birds, migratory birds, eagles, and
injurious wildlife.

(2) The issuance of ESA section
10(a)(1)(B) ‘‘low-effect’’ incidental take
permits that, individually or
cumulatively, have a minor or negligible
effect on the species covered in the
habitat conservation plan.

(3) The issuance of special regulations
for public use of Service-managed land,
which maintain essentially the
permitted level of use and do not
continue a level of use that has resulted
in adverse environmental effects.

(4) The issuance or reissuance of
permits for limited additional use of an
existing right-of-way for buried power,
telephone, or pipelines, where no new
structures (i.e., facilities) or major
improvements to those facilities are
required; and for permitting a new right-
of-way, where no or negligible
environmental disturbances are
anticipated.

(5) The issuance or reissuance of
special use permits for the
administration of specialized uses,
including agricultural uses, or other
economic uses for management
purposes, when such uses are
compatible, contribute to the purposes
of the refuge, and result in no or
negligible environmental effects.

(6) The denial of special use permit
applications, either initially or when
permits are reviewed for renewal, when
the proposed action is determined not
compatible with the purposes for which
the refuge was established.

(7) Activities directly related to the
enforcement of fish and wildlife laws,
not included in 516 DM 2, Appendix
1.4. These activities include:

(a) Assessment of civil penalties.
(b) Forfeiture of property seized or

subject to forfeiture.
(c) The issuance or reissuance of

rules, procedures, standards, and
permits for the designation of ports,
inspection, clearance, marking and
license requirements pertaining to
wildlife and wildlife products, and for
the humane and healthful transportation
of wildlife.

(8) Actions where the Service has
concurrence or coapproval with another
agency and the action is a categorical
exclusion for that agency. This would
normally involve one Federal action or
connected actions where the Service is
a cooperating agency.

D. Recovery Plans. Issuance of
recovery plans under section 4(f) of the
ESA.

E. Financial Assistance. (1) State,
local, or private financial assistance
(grants and/or cooperative agreements),
including State planning grants and
private land restorations, where the
environmental effects are minor or
negligible.

(2) Grants for categorically excluded
actions in paragraphs A, B, and C,
above; and categorically excluded
actions in Appendix 1 of 516 DM 2.

1.5 Actions Normally Requiring an EA

A. Proposals to establish most new
refuges and fish hatcheries; and most
additions and rehabilitations to existing
installations.

B. Any habitat conservation plan that
does not meet the definition of ‘‘low-
effect’’ in the Section 10(a)(1)(B)
Handbook.

C. If, for any of the above proposals,
the EA determines that the proposal is
a major Federal action significantly
affecting the quality of the human
environment, an EIS will be prepared.
The determination will be made
following review of the EA by the
affected public.

1.6 Major Actions Normally Requiring
an EIS

A. The following Service proposals,
when determined to be a major Federal
action significantly affecting the quality
of the human environment, will
normally require the preparation of an
EIS.

(1) Major proposals establishing new
refuges, fish hatcheries, or major
additions to existing installations,
which involve substantive conflicts over
existing State and local land use,
significant controversy over the
environmental effects of the proposal, or
the remediation of major on-site sources
of contamination.

(2) Master or comprehensive
conservation plans for major new
installations, or for established
installations, where major new
developments or substantial changes in
management practices are proposed.

B. If, for any of the above proposals
it is initially determined that the
proposal is not a major Federal action
significantly affecting the quality of the
human environment, an EA will be
prepared and handled in accordance
with 40 CFR 1501.4(e)(2). If the EA
subsequently indicates the proposed
action will cause significant impacts, an
EIS will be prepared.

[Notice: Notice of Proposed Revised NEPA
Procedures for the Fish and Wildlife Service.]
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Dated: April 25, 1996.
Willie Taylor,
Director, Office of Environmental Policy and
Compliance, Office of the Secretary, U.S.
Department of the Interior.
[FR Doc. 96–10678 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–55–M

Fish and Wildlife Service

Notice of Receipt of Applications for
Permit

The following applicants have
applied for a permit to conduct certain
activities with endangered species. This
notice is provided pursuant to Section
10(c) of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531, et
seq.):
PRT–814235
Applicant: David Zellmer, Libertyville, IL.

The applicant requests a permit to
import the sport-hunted trophy of one
male bontebok (Damaliscus pygargus
dorcas) culled from a captive herd
maintained under the management
program of the Republic of South Africa,
for the purpose of enhancement of the
survival of the species.
PRT–814091
Applicant: Oliver London, Golden Valley,

MN.

The applicant requests a permit to
import the sport-hunted trophy of one
male bontebok (Damaliscus pygargus
dorcas) culled from a captive herd
maintained by African Bush Safaris for
the purpose of enhancement of the
survival of the species.
PRT–814097
Applicant: University of New Mexico,

Albuquerque, NM.

The applicant requests a permit to
import blood samples collected from
wild caught Galapagos penguins
(Spheniscus mendicules) in the
Galapagos Islands, for the purpose of
scientific research.
PRT–814085
Applicant: The Field Museum of Natural

History, Chicago, IL.

The applicant requests a permit to
import 1 weasel lemur (Lepilemur
ruficaudatus), 10 mouse lemurs
(Microcebus murinus), 1 mouse lemur
(Microcebus myoxinus), and 2 mouse
lemurs (Microcebus spp.), dead wild
caught and salvaged specimens from the
Department of Water and Forests,
Madagascar, for the purpose of scientific
research.

Written data or comments should be
submitted to the Director, U.S. Fish and
Wildlife Service, Office of Management

Authority, 4401 North Fairfax Drive,
Room 430, Arlington, Virginia 22203
and must be received by the Director
within 30 days of the date of this
publication.

Documents and other information
submitted with these applications are
available for review, subject to the
requirements of the Privacy Act and
Freedom of Information Act, by any
party who submits a written request for
a copy of such documents to the
following office within 30 days of the
date of publication of this notice: U.S.
Fish and Wildlife Service, Office of
Management Authority, 4401 North
Fairfax Drive, Room 430, Arlington,
Virginia 22203. Phone: (703/358–2104);
FAX: (703/358–2281).

Dated: April 26, 1996.
Mary Ellen Amtower,
Acting Chief, Branch of Permits, Office of
Management Authority.
[FR Doc. 96–10759 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–55–P

Bureau of Indian Affairs

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Apalachee Indian Tribe, 220
Stovall Road, Alexandria, Louisiana
71303, has filed a petition for
acknowledgment by the Secretary of the
Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
January 22, 1996, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final

determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: February 29, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10680 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Apalachee Indians of Louisiana,
259 Libuse Cutoff Road, Pineville,
Louisiana 71360, has filed a petition for
acknowledgment by the Secretary of the
Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
February 5, 1996, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.
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Dated: April 4, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10683 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Apalachicola Band of Creek
Indians, 104 West 4th Ave., Tallahassee,
Florida 32303, has filed a petition for
acknowledgment by the Secretary of the
Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
January 17, 1996, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: April 2, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10687 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of

the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Biloxi, Chitimacha
Confederation of Muskogees, Inc., 1112
Daisy Street, Houma, Louisiana 70363,
has filed a letter of intent to be
considered for acknowledgment by the
Secretary of the Interior that the group
exists as an Indian tribe. This letter was
received by the Bureau of Indian Affairs
(BIA) on October 24, 1995, and was
signed by members of the group’s
governing body.

The petitioner, the Biloxi, Chitimacha
Confederation of Muskogees, Inc.
(BCCM) was part of the United Houma
Nation (UHN, #56), which received a
proposed finding December 22, 1994.
The proposed finding stated that the
Assistant Secretary—Indian Affairs
proposed to decline to acknowledge the
UHN in that they did not meet all seven
mandatory critera under 25 CFR Part 83.

The BCCM shall be treated as a
separate petitioner from October 24,
1995, forward. This is a notice that the
petition is under active consideration.
Notice that the petitioner has separated
from the UHN will be sent by mail to
the Governor of Louisiana, the Attorney
General of Louisiana, the UHN, and
other interested parties. The public
comment period on the petition and
proposed finding ends June 13, 1996. A
copy of the technical report evaluating
the evidence upon which the proposed
finding was based is available upon
written request to the BIA.

Under Section 83.9(a) and 83.10(i) of
the Federal regulations, interested
parties may submit factual and/or legal
arguments in support of or in opposition
to the group’s petition and proposed
finding simultaneously to the petitioner
and the BIA. Any information submitted
will be made available on the same basis
as other information in the BIA’s files.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: March 25, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10685 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Meherrin Indian Tribe, Route 1,
Box 7, Winton, North Carolina 27986,
has filed a petition for acknowledgment
by the Secretary of the Interior that the
group exists as an Indian tribe. The
petition was received by the Bureau of
Indian Affairs (BIA) on June 27, 1995,
and was signed by members of the
group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: April 2, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10686 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Monacan Indian Tribe, Inc.,
P.O. Box 1136, Madison Heights,
Virginia 24572, has filed a petition for
acknowledgment by the Secretary of the
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Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
July 11, 1995, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: April 4, 1996
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10681 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Receipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Montauk Indian Nation, 1052
Hempstead St., Sag Harbor, New York
11963, has filed a petition for
acknowledgment by the Secretary of the
Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
July 31, 1995, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,

interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: April 4, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10684 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Recipt of Petition for Federal
Acknowledgment of Existence as an
Indian Tribe

This is published in the exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8.

Pursuant to 25 CFR 83.9(a) (formerly
25 CFR 54.8(a)) notice is hereby given
that the Tinoqui-Chalola Council of
Kitanemuk and Yowlumne Tejon
Indians, 981 N. Virginia, Covina,
California 91722, has filed a petition for
acknowledgment by the Secretary of the
Interior that the group exists as an
Indian tribe. The petition was received
by the Bureau of Indian Affairs (BIA) on
January 16, 1996, and was signed by
members of the group’s governing body.

This is a notice of receipt of petition
and does not constitute notice that the
petition is under active consideration.
Notice of active consideration will be
sent by mail to the petitioner and other
interested parties at the appropriate
time.

Under Section 83.9(a) (formerly
54.8(d)) of the Federal regulations,
interested parties may submit factual
and/or legal arguments in support of or
in opposition to the group’s petition.
Any information submitted will be
made available on the same basis as
other information in the BIA’s files.
Such submissions will be provided to
the petitioner upon receipt by the BIA.
The petitioner will be provided an
opportunity to respond to such
submissions prior to a final
determination regarding the petitioner’s
status.

The petition may be examined, by
appointment, in the Department of the
Interior, Bureau of Indian Affairs,
Branch of Acknowledgment and
Research, Room 1362–MIB, 1849 C
Street, N.W., Washington, D.C. 20240,
Phone: (202) 208–3592.

Dated: April 4, 1996.
Ada E. Deer,
Assistant Secretary—Indian Affairs.
[FR Doc. 96–10682 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–02–P

Bureau of Land Management

[AK–962–1410–00–P]

Notice for Publication; F–14942–A;
Alaska Native Claims Selection

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that a decision to issue
conveyance under the provisions of
Section 14(a) of the Alaska Native
Claims Settlement Act of December 18,
1971, 43 U.S.C. 1601, 1613(a), will be
issued to MTNT, Ltd. for approximately
1,157 acres. The lands involved are in
the vicinity of Takotna, Alaska within T.
33 N., R. 38 W., Seward Meridian,
Alaska.

A notice of the decision will be
published once a week, for four (4)
consecutive weeks, in the Anchorage
Daily News. Copies of the decision may
be obtained by contacting the Alaska
State Office of the Bureau of Land
Management, 222 West Seventh
Avenue, #13, Anchorage, Alaska 99513–
7599 ((907) 271–5960).

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government or regional corporation,
shall have until May 31, 1996, to file an
appeal. However, parties receiving
service by certified mail shall have 30
days from the date of receipt to file an
appeal. Appeals must be filed in the
Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements of 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.
Carolyn A. Bailey,
Land Law Examiner, ANCSA Team, Branch
of 962 Adjudication.
[FR Doc. 96–10734 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–$$–P
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[AK–962–1410–00–P, F–14908–A2, F–
14908–B2]

Notice for Publication; Alaska Native
Claims Selection

In accordance with Departmental
regulation 43 CFR 2650.7(d), notice is
hereby given that a decision to issue
conveyance under the provisions of Sec.
14(a) of the Alaska Native Claims
Settlement Act of December 18, 1971, 43
U.S.C. 1601, 1613(a), will be issued to
Sitnasuak Native Corporation for
approximately 81,279.68 acres. The
lands involved are in the vicinity of
Nome, Alaska.

Kateel River, Meridian
T. 9 S., R., 32 W.,
T. 10 S., R. 32 W.,
T. 11 S., R. 32 W.,
T. 9 S., R. 33 W.,
T. 10 S., R. 33 W.,
T. 9 S., R. 34 W.,
T. 10 S., R. 34 W.,
T. 9 S., R. 35 W.,
T. 10 S., R. 35 W.

A notice of the decision will be
published once a week, for four (4)
consecutive weeks, in the Nome Nugget.
Copies of the decision may be obtained
by contacting the Alaska State Office of
the Bureau of Land Management, 222
West Seventh Avenue, #13, Anchorage,
Alaska 99513–7599 ((907) 271–5960).

Any party claiming a property interest
which is adversely affected by the
decision, an agency of the Federal
government or regional corporation,
shall have until May 31, 1996 to file an
appeal. However, parties receiving
service by certified mail shall have 30
days from the date of receipt to file an
appeal. Appeals must be filed in the
Bureau of Land Management at the
address identified above, where the
requirements for filing an appeal may be
obtained. Parties who do not file an
appeal in accordance with the
requirements of 43 CFR Part 4, Subpart
E, shall be deemed to have waived their
rights.
Chris Sitbon,
Land Law Examiner, ANCSA Team, Branch
of 962 Adjudication.
[FR Doc. 96–10735 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–$$–P

[AZ–020–06–1430–01; AZA–29530]

Notice of Realty Action, Sale of Public
Land in Maricopa County; Arizona

AGENCY: Bureau of Land Management,
Interior.
ACTION: Amendment to Sale of Public
Land in Maricopa County.

SUMMARY: This document contains an
amendment to the notice published
Friday, March 29, 1996 (FR Doc. 96–
7665) on page 14161 in the third
column in the second paragraph under
SUPPLEMENTARY INFORMATION: in the
second line after the word ‘‘are’’ add the
word ‘‘no’’.
ADDRESSES: Phoenix District Office,
2015 West Deer Valley Road, Phoenix,
Arizona 85027.
FOR FURTHER INFORMATION CONTACT: Bob
Hale, Realty Specialist, at the address
shown above or (602) 780–8090.

Dated: April 17, 1996.
David J. Miller,
Associate District Manager.
[FR Doc. 96–10715 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–32–P

Minerals Management Service

Information Collection Solicitation for
Comments

AGENCY: Minerals Management Service,
DOI.
ACTION: Notice of Information Collection
Solicitation.

SUMMARY: Under the Paperwork
Reduction Act of 1995, the Minerals
Management Service (MMS) is soliciting
comments on an information collection
for Production Accounting and Auditing
System Reports on Solid Minerals.
DATES: Written comments should be
received on or before July 1, 1996.
ADDRESSES: Comments sent via the U.S.
Postal Service should be sent to:
Minerals Management Service, Royalty
Management Program, Rules and
Procedures Staff, P.O. Box 25165, MS
3101, Denver, Colorado 80215–0165.

Comments sent via courier or
overnight delivery service should be
sent to: Minerals Management Service,
Royalty Management Program, Rules
and Procedures Staff, MS 3101, Building
85, Room A–212, Denver Federal
Center, Denver, Colorado 80225–0165.
FOR FURTHER INFORMATION CONTACT:
Dennis C. Jones, Rules and Procedures
Staff, phone (303) 231–3046, FAX (303)
231–3194, e-Mail
Dennis…l Jones@smtp.mms.gov.
SUPPLEMENTARY INFORMATION: In
compliance with the requirement of
Section 3506 (c)(2)(A) of the Paperwork
Reduction Act of 1995 each agency shall
provide notice and otherwise consult
with members of the public and affected
agencies concerning collection of
information in order to solicit comments
to: (a) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the

functions of the agency, including
whether the information shall have
practical utility; (b) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information; (c) enhance the quality,
utility, and clarity of the information to
be collected; and (d) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

The Secretary of the Interior is
responsible for the collection of
royalties from lessees who produce
minerals from leased Federal and Indian
lands, and the Secretary is authorized to
manage lands, to collect royalties due,
and to distribute royalties collected.
MMS performs the royalty management
functions assigned to the Secretary and
has implemented the Production
Accounting and Auditing System
(PAAS) to improve the management of
minerals produced from Federal and
Indian land.

PAAS is an integrated computer
system based on production processing
reports submitted by lease operators and
is designed to track minerals produced
from Federal and Indian lands from the
point of production to the point of
disposition, or royalty determination,
and/or point of sale. PAAS data is
compared to data in the MMS Auditing
and Financial System (AFS), which
provides payment and sales volumes
and values as reported by payors. The
comparison enables MMS to verify that
proper royalties are being received for
the minerals produced.

The Secretary is authorized to
prescribe proper rules and regulations
and to do any and all things necessary
to accomplish the purpose of applicable
laws. Citations include: 30 U.S.C. 189,
(public lands), 30 U.S.C. 359, (acquired
lands) and 25 U.S.C. 396d, (Indian
lands). Current regulations applicable to
this information collection are at 30 CFR
212.200 and 30 CFR 216 et seq.
Regulations of the Bureau of Indian
Affairs (BIA), 25 CFR 211 et seq.,
provide by cross-reference that the
pertinent provisions of 30 CFR Chapter
II, Parts 200–290 apply to Indian leases.

Lessees of Federal and Indian leases
agree to provide information of all
operations conducted on a lease and the
volume and quality of all production
from the lease at such times and in such
form as the Secretary may prescribe.
Rules require lessees to provide
accurate, complete, and timely reports
for all minerals produced, in the manner
and form prescribed by MMS (30 CFR
216.21).
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PAAS uses four forms to record solid
minerals data. Two forms are necessary
to establish a reference data base. Form
MMS–4050, Mine Information Form
(MIF), is filed as the first step in
reporting solid mineral data to PAAS. It
is prepared by BLM or MMS when a
mine is first approved, or to change
previously reported data from each
mine that includes Federal or Indian
leases. Form MMS–4051–S, Facility and
Measurement Information Form (FMIF)
identifies the scales and meters that
measure production at each mine or
storage or secondary processing facility.

Two operations reports provide
information on production, sales
volumes, and inventories of mines and
processing facilities. Form MMS–4059,
Solid Minerals Operations Report
(SMOR) is submitted by all Federal and
Indian lease operators producing solid
minerals subject to royalties and has
two parts. Part A, Production and
Disposition of Raw Materials, is
submitted by operators of all producing
mines that include Federal or Indian
leases within the approved mine plan,
and is required only if production is
sold directly from the mine. Part B,
Mine Sales From a Facility, is submitted
only by those mine operators whose
production is sold after secondary
processing, or from remote storage.

Form MMS–4060, Solid Minerals
Facility Report (SMFR), is submitted to
MMS by operators of secondary
processing or remote storage facilities
that handle solid mineral production on
which royalties have not been
determined and also has two parts. Part
A, Process Operations, identifies the
operator and the facility, and for each
line item, the mine, type of product
received, and quantity and quality of
input and output of the processing
facility. Part B, Inventory, identifies for
each product and its source mine the
beginning inventory, raw materials
received, amount of production,
disposition, quantity sold or transferred,
the facility or measuring point to which
production is transferred, and ending
inventory.

The MMS has analyzed PAAS
requirements to ensure that the
information requested is the minimum
necessary and places the least possible
burden on industry. There are no
special reporting provisions for small
organizations. To reduce the reporting
burden, MMS provides toll-free
telephone assistance, distributes
information packages with copies of the
PAAS Reporter Handbook providing
step-by-step instructions in completing
required forms, and conducts training at
various sites around the country.

Dated: April 22, 1996.
Robert E. Brown,
Acting Associate Director for Royalty
Management.
[FR Doc. 96–10691 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–MR–P

Environmental Documents Prepared
for Proposed Annual Lease Sales in
the Central and Western Gulf of Mexico
in the New 5-Year Program (1997–2002)

AGENCY: Minerals Management Service,
Interior.
ACTION: Proposal to prepare a single
Environmental Impact Statement (EIS)
for all of the proposed annual lease sales
in the Central Gulf of Mexico Planning
Area (CPA) and another for the Western
Gulf of Mexico Planning Area (WPA) in
the new 5-Year Program (1997–2002),
followed by an Environmental
Assessment (EA) prior to each sale.

SUMMARY: Since least sale proposals in
the CPA and WPA are very similar each
year, it is proposed that a single EIS be
prepared for all the sales (four or five)
on the 5-year schedule in each planning
area. Federal regulations allow for
several proposals to be analyzed in one
EIS (40 CFR 1502.4). The multisale EIS
would include an analysis of a single,
‘‘typical’’ sale and a cumulative analysis
that would include the effects of
holding all four or five sales as well as
the cumulative effects of the long-term
development of the planning area. The
multisale approach will apply only to
the CPA and WPA. In subsequent years,
an EA will be prepared to determine if
a Finding of No Significant Impact
(FONSI) should be prepared, or whether
a Supplemental EIS (SEIS) is warranted.
FOR FURTHER INFORMATION:
Gulf of Mexico OCS Region, Minerals
Management Service, 1201 Elmwood
Park Boulevard, New Orleans, Louisiana
70123–2394, George Hampton,
Telephone (504) 736–2465.
SUPPLEMENTARY INFORMATION: In 1983
the planning areas in the Gulf of Mexico
were defined as Eastern, Central, and
Western, and the boundaries of those
areas were established. Since that time
a sale has been planned and held
annually in both the Central and
Western Planning Areas. The National
Environmental Policy Act (NEPA)
document prepared for each of those
sales has been an EIS. When the EIS for
Sales 166 and 168 is filed in December
1996, 15 final EIS’s will have been
produced on annual areawide sales in
the CPA and WPA. A Draft EIS on the
5-year program was recently completed
and is available for comment.
Additionally, a Cumulative Effects

Report, which includes an assessment of
the cumulative effects from OCS
Program activities that occurred from
1987 through 1991 (MMS 95–0007) was
completed. Since the proposed action
for each sale is basically the same (offer
all available unleased blocks in each
planning area) and the level of expected
activity does not vary a great deal from
year-to-year, the level of potential
impacts remain within consistent
ranges. Therefore, the EIS’s prepared on
these sales are very similar.

The EIS will include an analysis of
the environmental effects of holding one
sale, a sale ‘‘typical’’ of any in the
planning area, that may be held in the
remainder of the 5-year program.

The assumptions upon which the
analysis is based would cover a range of
resources and activities that would
encompass any of the four follow-up
proposed actions. Later sales could then
be compared to the initial analysis in an
EA or SEIS.

The cumulative analysis, as identified
in NEPA 1508.25(a)(2), would be in two
parts. One part would be concentrated
on the five proposed actions,
emphasizing the cumulative aspect of
holding the current sale proposal and
four more annual sales. The second part
would be a full cumulative analysis of
all past, present, and reasonably
foreseeable future actions.

The MMS is requesting comments and
recommendations from interested
parties concerning the proposed
multisale EIS process.

The MMS will present the multisale
approach to all interested parties at a
public meeting in New Orleans. The
meeting is scheduled for the following
date, time, and location: May 22, 1996,
MMS, Gulf of Mexico Regional Office,
1201 Elmwood Park Boulevard, Room
115, New Orleans, Louisiana, 1:00 to
3:00 p.m.

Dated: April 22, 1996.
Chris C. Oynes,
Regional Director, Gulf of Mexico OCS Region.
[FR Doc. 96–10718 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–MR–M

Environmental Documents Prepared
for Proposed Oil and Gas Operations
on the Gulf of Mexico Outer
Continental Shelf (OCS)

AGENCY: Minerals Management Service,
Interior.
ACTION: Notice of the availability of
environmental documents prepared for
the OCS mineral proposals on the Gulf
of Mexico OCS.

SUMMARY: The Minerals Management
Service (MMS), in accordance with
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Federal Regulations (40 CFR Section
1501.4 and Section 1506.6) that
implement the National Environmental
Policy Act (NEPA), announces the
availability of NEPA-related

Environmental Assessments (EA’s) and
Findings of No Significant Impact
(FONSI’s), prepared by the MMS for the
following oil and gas activities proposed
on the Gulf of Mexico OCS. This listing

includes all proposals for which the
FONSI’s were prepared by the Gulf of
Mexico OCS Region in the period
subsequent to publication of the
preceding notice.

Activity/operator Location Date

Shell Offshore Inc., NORM Disposal Oper-
ations, SEA No. NORM–151.

South Pass Area, Block 63, Lease OCS–G 13647, 1.4 miles east of Plaquemine
Parish, Louisiana.

02/14/96

Seagull Energy E&P Inc., Exploratory
Wells, SEA Nos. R–2981 and R–2985A.

High Island Area, East Addition, South Extension, Block A–377, Lease OCS–G
11406, 110 miles southeast of the nearest coastline on Galveston Island, Texas.

11/04/94

Freeport McMoran Resource Partners, De-
velopment Activity, SEA Nos. N–3425
and R–2601.

Main Pass Area, Block 299, Lease OCS–G 9372, 15 miles east of the Mississippi
River Delta.

08/09/90

Oryx Energy Company, Exploratory Wells,
SEA No. N–4460.

High Island Area, East Addition, South Extension, Block A–379, Lease OCS–G
13808, 112 miles southeast of the nearest coastline on Galveston Island, Texas.

05/20/93

Oryx Energy Company, Development Activ-
ity, SEA No. S–3238U.

High Island Area, East Addition, South Extension, Block A–385, Lease OCS–G
10311, 112 miles southeast of the nearest coastline on Galveston Island, Texas.

09/27/94

Oryx Energy Company, Pipeline Activity,
SEA No. P–10308.

High Island Area, East Addition, South Extension, Blocks A–385 and A–379, Leases
OCS–G 10311 and 10308, 110 miles southeast of the nearest coastline point in
Texas.

09/27/94/

Oryx Energy Company, Pipeline Activity,
SEA No. P–10309 and P–10310.

High Island Area, East Addition, South Extension, Blocks A–379 and A–384, Leases
OCS–G 3316 and 13808, 112 southeast of the nearest coastline in Texas.

09/27/94

Shell Pipe Line Corporation, Pipeline Activ-
ity, SEA No. OCS–G 14711.

Mississippi Canyon Area, Blocks 807, 763, 719, 718, 674, 630, 586, 585, 541, 497,
496, 453, 452, 408, 407, 363, 362, and 318; West Delta Area, Blocks 146, 147,
148, 143, 142, 131, 132, 133, 122, 121, 120, 117, 118, 98, and 97; Grand Isle
Area, Blocks 56, 55, 54, 53, 46, 48, and 49; South Timbalier Area, Blocks 42, 25,
26, and 23; and Bay Marchand Area, Block 3; Right-of-Way Grant OCS–14711; 3
to 53 miles south of the nearest coastline in Louisiana.

03/23/96

Unocal Pipeline Company, Pipeline Activity,
SEA No. OCS–G 15659.

Vermilion Area, Blocks 37, 24, and 25, Right-of-Way Grant OCS–G 15659, 3 miles
south of the nearest coastline in Louisiana.

09/19/95

Shell Gas Pipeline Company, Pipeline Ac-
tivity, SEA No. OCS–G 15693.

West Delta Area, Blocks 143, 130, 125, 112, 105, 88, 87, 78, 59, 48, 27, and 26,
Right-of-Way Grant OCS–G 15693, 3 to 33 miles south of the nearest coastline in
Louisiana.

01/26/96

Elf Exploration, Inc., Structure Removal
Operations, SEA No. ES/SR 94–61.

Matagorda Island Area, Block 567, Lease OCS–G 4700, 21 miles southeast of Port
O’Connor, Texas.

05/20/94

Chevron U.S.A., Structure Removal Oper-
ations, SEA Nos. ES/SR 95–059, 95–
060, 95–061, and 95–062.

West Delta Area, Blocks 24 and 41, Leases OCS 0691 and OCS–G 1073, 7 miles
west-southwest of Plaquemine Parish, Louisiana.

05/09/95

Newfield Exploration Company, Structure
Removal Operations, SEA No. ES/SR
95–105.

South Marsh Island Area, Block 151, Lease OCS–G 10705, 105 miles south of Ver-
milion Parish, Louisiana.

08/09/95

Norcen Explorer, Inc., Structure Removal
Operations, SEA No. ES/SR 96–015.

West Cameron Area, Block 69, Lease OCS–G 11760, 8 miles south of Cameron
Parish, Louisiana.

02/06/96

Norcen Explorer, Inc., Structure Removal
Operations, SEA No. ES/SR 96–015A.

West Cameron Area, Block 69, Lease OCS–G 11760, 8 miles south of Cameron
Parish, Louisiana.

03/01/96

Kerr-McGee Corporation, Structure Re-
moval Operations, SEA No. ES/SR 96–
017.

High Island Area, Block A–532, Lease OCS–G 2380, 76.8 miles southeast of
Brazoria County, Texas.

01/25/96

Kerr-McGee Corporation, Structure Re-
moval Operations, SEA No. ES/SR 96–
018.

Galveston Area, Block 320, Lease OCS–G 7245, 32 miles southeast of Galveston
Island, Texas.

01/24/96

American Exploration Company, Structure
Removal Operations, SEA No. ES/SR
96–019.

Vermilion Area, Block 115, Lease OCS–G 5192, 30 miles south of Vermilion Parish,
Louisiana.

01/12/96

Kerr-McGee Corporation, Structure Re-
moval Operations, SEA Nos. ES/SR 96–
021 through 96–029.

Ship Shoal Area, Blocks 27, 29, 31, 32, and 33; Leases OCS 0347, 0345, 0334,
0335, and 0336; 4–11 miles south of Terrebonne Parish, Louisiana.

03/06/96

American Exploration Company, Structure
Removal Operations, SEA Nos. ES/SR
96–030, 96–031, and 96–032.

Vermilion Area, Block 115, Lease OCS–G 5192, 30 miles south of Vermilion Parish,
Louisiana.

01/24/96

Apache Corporation, Structure Removal
Operations, SEA Nos. ES/SR 96–033
and 96–34.

Mustang Island Area, Blocks 752 and 781, Leases OCS–G 5983 and 5993 11 to 24
miles from San Patricio County, Texas.

02/29/96

The Louisiana Land and Exploration Com-
pany, Structure Removal Operations,
SEA Nos. ES/SR 96–035 and 96–036.

Vermilion Area, Block 109, Lease OCS–G 6663, 28 miles south of Vermilion Parish,
Louisiana.

02/07/96

Seagull Energy E&P, Inc., Structure Re-
moval Operations, SEA Nos. ES/SR 96–
038, 96–039, 96–040, and 96–041.

Galveston Area, Block 349, Lease OCS–G 7251, 27 miles south of Galveston Island
Galveston County, Texas.

02/28/96

Gulfstream Resources, Inc., Structure Re-
moval Operations, SEA No. ES/SR 96–
42.

Eugene Island Area, Block 90, Lease OCS 0229, 24 miles south of Iberia Parish,
Louisiana.

03/07/96
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Activity/operator Location Date

Tatham Offshore, Inc., Structure Removal
Operations, SEA No. ES/SR 96–043.

West Cameron Area, West Addition, Block 436, Lease OCS– 2539, 76 miles south
of Cameron Parish, Louisiana.

03/07/96

Union Pacific Resources Company, Struc-
ture Removal Operations, SEA No. ES/
SR 96–048.

Ship Shoal Area, Block 263, Lease OCS–G 10784, 47 miles from the Louisiana
Coastline.

03/01/96

Santa Fe Energy Resources, Inc., Struc-
ture Removal Operations, SEA No. ES/
SR 96–67.

West Cameron Area, Block 379, Lease OCS–G 5016, 63 miles south of Cameron
Parish, Louisiana.

03/27/96

Persons interested in reviewing
environmental documents for the
proposals listed above or obtaining
information about EA’s and FONSI’s
prepared for activities on the Gulf of
Mexico OCS are encouraged to contact
the MMS office in the Gulf of Mexico
OCS Region.

FOR FURTHER INFORMATION: Public
Information Unit, Information Services
Section, Gulf of Mexico OCS Region,
Minerals Management Service, 1201
Elmwood Park Boulevard, New Orleans,
Louisiana 70123–2394, Telephone (504)
736–2519.

SUPPLEMENTARY INFORMATION: The MMS
prepares EA’s and FONSI’s for
proposals which relate to exploration
for and the development/production of
oil and gas resources on the Gulf of
Mexico OCS. The EA’s examine the
potential environmental effects of
activities described in the proposals and
present MMS conclusions regarding the
significance of those effects.
Environmental Assessments are used as
a basis for determining whether or not
approval of the proposals constitutes
major Federal actions that significantly
affect the quality of the human
environment in the sense of NEPA
Section 102(2)(C). A FONSI is prepared
in those instances where the MMS finds
that approval will not result in
significant effects on the quality of the
human environment. The FONSI briefly
presents the basis for that finding and
includes a summary or copy of the EA.
This notice constitutes the public notice
of availability of environmental
documents required under the NEPA
Regulations.

Dated: April 23, 1996.
Chris C. Oynes,
Regional Director, Gulf of Mexico OCS Region.
[FR Doc. 96–10721 Filed 4–30–96; 8:45 am]
BILLING CODE 4310–MR–M

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY

Overseas Private Investment
Corporation

Submission for OMB review; Comment
Request

AGENCY: Overseas Private Investment
Corporation, IDCA.
ACTION: Request for comments.

SUMMARY: Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35), agencies are required to
submit information collection requests
to OMB for review and approval, and to
publish a notice in the Federal Register
notifying the public that the Agency has
made such a submission. The proposed
form under review is summarized
below.
DATES: Comments are being solicited on
the need for the information, its
practical utility, the accuracy of the
Agency’s burden estimate, and on ways
to minimize the reporting burden.
Comments must be received by May 31,
1996. If you anticipate commenting on
the form but find that the time to
prepare will prevent you from
submitting comments promptly, you
should advise the OMB Reviewer and
the Agency Submitting Officer of your
intent as early as possible.
ADDRESSES: Copies of the subject form
and the request for review submitted to
OMB may be obtained from the Agency
Submitting Officer. Comments on the
form should be submitted to the Agency
Submitting Officer and the OMB
Reviewer.
FOR FURTHER INFORMATION CONTACT:
OPIC Agency Submitting Officer: Lena
Paulsen, Manager, Information Center,
Overseas Private Investment
Corporation, 1100 New York Avenue,
N.W., Washington, D.C. 20527; 202/
336–8565.

OMB Reviewer: Jeff Hill, Office of
Information and Regulatory Affairs,
Office of Management and Budget, New
Executive Office Building, Docket
Library, Room 3201, Washington, D.C.
20503; 202/395–7340.

Summary of Form Under Review

Type of Request: Revised form.
Title: Application for Political Risk

Investment Insurance.
Form Number: OPIC–52.
Frequency of Use: Once per investor

per project.
Type of Respondents: Business or

other institutions (except farms);
individuals.

Standard Industrial Classification
Codes: All.

Description of Affected Public: U.S.
companies or citizens investing
overseas.

Reporting Hours: 5 hours per project.
Number of Responses: 160 per year.
Federal Cost: $3,200 per year.
Authority for Information Collection:

Sections 231, 234(a), 239(d), and 240A
of the Foreign Assistance Act of 1961,
as amended.

Abstract (Needs and Users): The
application is the principal document
used by OPIC to determine the investor
and project eligibility, assess the
environmental impact and
developmental effects of the project,
measure the economic effects for the
United States and the host country
economy, and collect information for
underwriting analysis.

Dated: April 26, 1996.
James R. Offutt,
Assistant General Counsel, Department of
Legal Affairs.
[FR Doc. 96–10787 Filed 4–30–96; 8:45 am]
BILLING CODE 3210–01-M

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 337–TA–371]

Certain Memory Devices With
Increased Capacitance and Products
Containing Same; Notice of
Commission Decision Not To Review
an Initial Determination Terminating
the Investigation on the Basis of a
Finding of No Violation of Section 337

AGENCY: U.S. International Trade
Commission.
ACTION: Notice.
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SUMMARY: Notice is hereby given that
the Commission has determined not to
review the initial determination (ID)
issued by the presiding administrative
law judge (ALJ) on March 21, 1996,
terminating the above-captioned
investigation on the basis of a finding of
no violation of section 337 of the Tariff
Act of 1930.
FOR FURTHER INFORMATION CONTACT:
Mark D. Kelly, Esq., Office of the
General Counsel, U.S. International
Trade Commission, telephone 202–205–
3106.
SUPPLEMENTARY INFORMATION: On
January 30, 1995, the Commission
ordered that an investigation be
instituted to determine whether there
are violations of section 337 of the Tariff
Act of 1930, as amended, in the
importation, sale for importation, or sale
within the United States after
importation of certain memory devices
with increased capacitance and
products containing same by reason of
infringement of certain claims of U.S.
Letters Patent 5,166,904 (the ’904
patent), owned by complainants
Emanuel Hazani and Patent
Enforcement Fund, Inc., and whether
there exists an industry in the United
States as required by subsection (a)(2) of
section 337.

The Commission instituted an
investigation of the complaint and
published a notice of investigation in
the Federal Register on February 6,
1995. 60 FR 7068. The following
thirteen firms were named as
respondents: Mitsubishi Electric
Corporation, Tokyo, Japan; Mitsubishi
Electronics America, Inc., Cypress, CA;
NEC Corporation, Tokyo, Japan; NEC
Electronics, Inc., Mountain View, CA;
OKI Electronic Industry Co., Ltd.,
Tokyo, Japan; OKI America, Inc.,
Hackensack, NJ; Hitachi, Ltd., Tokyo,
Japan; Hitachi America, Ltd.,
Tarrytown, NY; Samsung Electronics
Co., Ltd., Seoul, Korea; Samsung
Electronics America, Inc., Ridgefield
Park, NJ; Samsung Semiconductors,
Inc., San Jose, CA; Hyundai Electronics
Industries Co., Ltd, Seoul, Korea; and
Hyundai Electronics America, Inc., San
Jose, CA. The complaint alleged that the
respondents manufactured and
imported 16- and 64-Mbit dynamic
random-access memories (DRAMs) that
infringe certain claims of the ’904
patent.

On October 13, 1995, the ALJ issued
an ID (Order No. 63) granting a motion
filed by the NEC respondents for
summary determination of the
invalidity of claims 1–2, 4–13, 15–17, 22
and 25 based on anticipation by U.S.
Letters Patent 4,758,986 to Kuo (the

‘‘Kuo patent’’). On October 20, 1995, the
ALJ issued an ID (Order No. 64) granting
a motion filed by the Samsung
respondents for summary determination
of the invalidity of claims 18–20 and
26–28 also based on anticipation by the
Kuo patent and terminating the
investigation as to claim 21. On October
30, 1995, the ALJ issued an ID (Order
No. 65) granting a motion filed by the
Mitsubishi respondents for summary
determination of non-infringement as to
claim 14.

On December 14, 1995, the
Commission determined not to review
Orders Nos. 63 and 65, but determined
to review in part and remand the ID
(Order No. 64) issued by the ALJ on
October 20, 1995.

On March 21, 1996, after further
briefing from the parties, the ALJ issued
an ID (Order No. 71) granting a motion
filed by the Samsung respondents for
summary determination of invalidity of
claims 18–20 and 26–28 based on
anticipation by the Kuo patent.
Complainants filed a petition for review
of the ID on March 28, 1996. The
Samsung respondents and the
Commission investigative attorney filed
oppositions to the petition for review on
April 12, 1996.

This action is taken under the
authority of section 337 of the Tariff Act
of 1930, 19 U.S.C. § 1337, and
Commission rule 210.42, 19 C.F.R.
§ 210.42. Copies of the public versions
of the ALJ’s ID and all other public
documents filed in connection with this
investigation are or will be available for
inspection during official business
hours (8:45 a.m. to 5:15 p.m.) in the
Office of the Secretary, U.S.
International Trade Commission, 500 E
Street S.W., Washington, D.C. 20436,
telephone 202–205–2000. Hearing-
impaired persons are advised that
information on the matter can be
obtained by contacting the
Commission’s TDD terminal on 202–
205–1810.

Issued: April 22, 1996.
By order of the Commission.

Donna R. Koehnke,
Secretary.
[FR Doc. 96–10818 Filed 4–30–96; 8:45 am]
BILLING CODE 7020–02–P

[Investigation No. 337–TA–387]

In the Matter of: Certain Self-Powered
Fiber Optic Modems; Notice of
Investigation

AGENCY: U.S. International Trade
Commission.

ACTION: Institution of investigation
pursuant to 19 U.S.C. § 1337.

SUMMARY: Notice is hereby given that a
complaint was filed with the U.S.
International Trade Commission on
March 26, 1996, under section 337 of
the Tariff Act of 1930, as amended, 19
U.S.C. § 1337, on behalf of Patton
Electronics Co., 7622 Rickenbacker
Drive, Gaithersburg, MD 20879–4773.
An amendment to the complaint was
filed on April 17, 1996. The complaint,
as amended, alleges violations of section
337 in the importation into the United
States, the sale for importation, and the
sale within the United States after
importation of certain self-powered fiber
optic modems that infringe claims 1, 2,
3, 7 and 8 of U.S. Letters Patent
4,161,650. The complaint further alleges
that there exists an industry in the
United States as required by subsection
(a)(2) of section 337. The complainant
requests that the Commission institute
an investigation and, after a full
investigation, issue a permanent
exclusion order and permanent cease
and desist orders.
ADDRESSES: The complaint, except for
any confidential information contained
therein, is available for inspection
during official business hours (8:45 a.m.
to 5:15 p.m.) in the Office of the
Secretary, U.S. International Trade
Commission, 500 E Street, S.W., Room
112, Washington, DC 20436, telephone
202–205–1802. Hearing-impaired
individuals are advised that information
on this matter can be obtained by
contacting the Commission’s TDD
terminal on 202–205–1810.
FOR FURTHER INFORMATION CONTACT: John
M. Whealan, Esq., Office of Unfair
Import Investigations, U.S. International
Trade Commission, telephone 202–205–
2574.

Authority: The authority for institution of
this investigation is contained in section 337
of the Tariff Act of 1930, as amended, and
in section 210.10 of the Commission’s Final
Rules of Practice and Procedure, 19 C.F.R.
§ 210.10.

SCOPE OF INVESTIGATION: Having
considered the complaint, the U.S.
International Trade Commission, on
April 25, 1996, ORDERED THAT—

(1) Pursuant to subsection (b) of
section 337 of the Tariff Act of 1930, as
amended, an investigation be instituted
to determine whether there is a
violation of subsection (a)(1)(B) of
section 337 in the importation into the
United States, the sale for importation,
or the sale within the United States after
importation of certain self-powered fiber
optic modems by reason of infringement
of claims 1, 2, 3, 7 or 8 of U.S. Letters
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Patent 4,161,650 and whether there
exists an industry in the United States
as required by subsection (a)(2) of
section 337.

(2) For the purpose of the
investigation so instituted, the following
are hereby named as parties upon which
this notice of investigation shall be
served:

(a) The complainant is—Patton
Electronics Co., 7622 Rickenbacker
Drive, Gaithersburg, MD 20879–4773.

(b) The respondents are the following
companies alleged to be in violation of
section 337, and are the parties upon
which the complaint shall also be
served:
RAD Data Communications, Ltd., 12

Hanechoshet Street, Tel Aviv, 69710,
Israel

RAD Data Communications, Inc., 900
Corporate Drive, Mahwah, New Jersey
07430
(c) John M. Whealan, Esq., Office of

Unfair Import Investigations, U.S.
International Trade Commission, 500 E
Street, S.W., Room 401P, Washington,
DC 20436, shall be the Commission
investigative attorney, party to this
investigation; and

(3) For the investigation so instituted,
the Honorable Paul J. Luckern is
designated as the presiding
Administrative Law Judge.

Responses to the complaint and the
notice of investigation must be
submitted by the named respondents in
accordance with section 210.13 of the
Commission’s Final Rules of Practice
and Procedure, 19 C.F.R. §§ 210.13.
Pursuant to 19 C.F.R. sections 201.16(d)
and 210.13(a) of the Commission’s Final
Rules of Practice and Procedure, such
responses will be considered by the
Commission if received not later than 20
days after the date of service by the
Commission of the complaint and the
notice of investigation. Extensions of
time for submitting responses to the
complaint will not be granted unless
good cause therefor is shown.

Failure of a respondent to file a timely
response to each allegation in the
complaint and in this notice may be
deemed to constitute a waiver of the
right to appear and contest the
allegations of the complaint and this
notice, and to authorize the
administrative law judge and the
Commission, without further notice to
the respondent, to find the facts to be as
alleged in the complaint and this notice
and to enter both an initial
determination and a final determination
containing such findings, and may
result in the issuance of a limited
exclusion order or a cease and desist
order or both directed against such
respondent.

Issued: April 26, 1996.
By order of the Commission.

Donna R. Koehnke,
Secretary.
[FR Doc. 96–10819 Filed 4–30–96; 8:45 am]
BILLING CODE 7020–02–P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

[Docket No. 94–65]

East Towne Save Rite Pharmacy;
Suspension of Registration

On May 26, 1994, the Deputy
Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration (DEA), issued an Order
to Show Cause to East Towne Save Rite
Pharmacy, (Respondent) of Bremerton,
Washington, notifying it of an
opportunity to show cause as to why
DEA should not revoke its DEA
Certificate of Registration, BE1740770,
as a retail pharmacy, and deny any
pending application for modification of
registration or change of address. The
general reason stated for the proposed
action was that the Respondent’s owner
had been convicted of a felony related
to controlled substances warranting
consideration under 21 U.S.C. 824(a)(2),
and that the Respondent’s continued
registration would be inconsistent with
the public interest as that term is used
in 21 U.S.C. 824(a)(4) and 823(f).

On May 31, 1994, the Respondent,
through counsel, filed a timely request
for a hearing, and following prehearing
procedures, a hearing was held in
Seattle, Washington, on July 26 through
July 27, 1995, before Administrative
Law Judge Paul A. Tenney. At the
hearing, both parties called witnesses to
testify and introduced documentary
evidence, and after the hearing, counsel
for both sides submitted proposed
findings of fact, conclusions of law and
argument. On October 20, 1995, Judge
Tenney issued his Findings of Fact,
Conclusions of Law, and Recommended
Ruling, recommending that the
Respondent’s DEA Certificate of
Registration be suspended for a period
of six months. After the six-month
suspension, should be Respondent
apply for a modification of its DEA
registration to change the address of the
pharmacy, then Judge Tenney
recommended that the modification be
granted. On November 7, 1995, the
Respondent filed exceptions to Judge
Tenney’s opinion, and on November 9,
1995, the Government filed a response
to the Respondent’s exceptions. On
November 28, 1995, Judge Tenney

transmitted the record of these
proceedings and the parties’ exceptions
to the Deputy Administrator.

The Deputy Administrator has
considered the record in its entirety,
and pursuant to 21 CFR 1316.67, hereby
issues his final order based upon
findings of fact and conclusions of law
as hereinafter set forth. The Deputy
Administrator adopts, in full, the
Findings of Fact, Conclusions of Law,
and Recommend Ruling of the
Administrative Law Judge, and his
adoption is in no manner diminished by
any recitation of facts, issues and
conclusions herein, or of any failure to
mention a matter of fact or law.

The Deputy Administrator finds that
on September 12, 1991, the Respondent
was issued DEA Certificate of
Registration BE1740770, as a retail
pharmacy located on Wheaton Way in
Bremerton, Washington. On March 2,
1991, Mr. Patrick Swanson, (Owner)
owner and pharmacist for the
Respondent pharmacy, was arrested for
possession of a controlled substance,
methylphenidate. The prescription
bottle containing the substance was
discovered during an investigatory stop
of the Owner’s vehicle. The Owner was
convicted of possession of a controlled
substance on June 24, 1992, and was
sentenced to two days of confinement
and to the performance of 204 hours of
community service. He was also placed
on a program of community supervision
for a period of one year.

In September of 1991, upon
notification of the Owner’s arrest,
investigators from the Washington State
Board of Pharmacy (Pharmacy Board)
conducted an audit at the Respondent
pharmacy for Schedule II controlled
substances, specifically dexedrine and
methylphenidate. They discovered that
there was a 37.2% combined shortage
for those two controlled substances, as
well as missing DEA 222 order forms for
Schedule I and II controlled substances.
The Owner had stated to the
investigators that his pharmacy had
been burglarized and that he had
reported the burglary to the local police.
However, the Owner admitted at his
hearing before the Pharmacy Board and
before Judge Tenney that a portion of
the discovered shortage was due to his
own diversion of the controlled
substances.

On December 9, 1991, the Pharmacy
Board issued a Statement of Charges
against the Owner. These charges were
primarily based upon the Owner’s
unlawful possession of a controlled
substance and the shortage of dexetrine
and methylphenidate at the Respondent
pharmacy. On March 24, 1992, the
Pharmacy Board imposed an Order of
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Continuance and Imposing Summary
Restrictions, prohibiting the Owner
from using legend drugs and controlled
substances unless legitimately
prescribed, requiring the Owner’s
physician to report to the Pharmacy
Board all prescriptions issued to the
Owner, requiring the Owner to submit
to drug urine testing twice a week, and
requiring the Owner to undergo an
evaluation by a Board-approved
psychiatrist with experience in
substance abuse.

On May 18, 1992, the Owner
underwent an evaluation by Dr. Maurice
Lustgarten, a Pharmacy Board-approved
psychiatrist. Dr. Lustgarten wrote a
report for the Pharmacy Board, noting
that ‘‘[a]fter spending two hours in
historical review and evaluation of [the
Owner], I have determined that he is
sincerely motivated to discontinue all
drug usage.’’ Further, Dr. Lustgarten
concluded that ‘‘I’m satisfied that under
the present circumstances and the
apparent honesty of [the Owner], he is
succeeding in his battle with drugs and
that he can put this behind him and
have a successful career in pharmacy.’’

On March 18, 1993, the Pharmacy
Board issued its Final Order,
suspending the Owner’s pharmacist
license for five years, but staying the
suspension on the condition that he
comply with certain terms of probation.
Specifically, the Order required, among
other things, that the Owner (1) abstain
from alcohol and the non-therapeutic
use of legend drugs and controlled
substances; (2) report any prescriptions
for controlled substances issued to him
for therapeutic purposes; (3) participate
in an approved chemical dependence
treatment plan for a minimum of three
years; (4) submit to random drug testing
twice a week; (5) attend three AA or
other support group meetings per week,
and submit to the Pharmacy Board
signed attendance records each month;
and (6) ensure that all required reports
be submitted to the Pharmacy Board in
a timely manner.

However, in response to a second
Statement of Charges and a hearing held
on November 18, 1993, the Pharmacy
Board issued a second Final Order dated
January 19, 1994, finding that the
Owner had violated certain terms of his
probation. Specifically, the Owner had
informed the Pharmacy board that (1) he
was taking prescriptions for several
legend drugs, but he failed to submit
reports from physicians verifying those
prescriptions; (2) he had taken Toradol,
a legend drug, that had been prescribed
for his wife: (3) he had submitted
quarterly reports of his compliance with
the conditions of his probation late, for
the subject reports were due on the first

day of April and July 1993, but had been
submitted on August 16, 1993; (4) he
had untimely submitted the signed
attendance records for his support group
meeting; (5) he had failed to timely
name a responsible pharmacist to
operate the Respondent pharmacy while
his pharmacist license was suspended;
and (6) he had allowed an unlicensed
person, his assistant, to take charge of
the pharmacy. As a result, the Pharmacy
board ordered the Owner to be placed
on another five-year probationary period
beginning from the date of the order,
January 19, 1994. The probationary
conditions were many of the same
conditions found in the first final order,
plus the Owner was to undergo another
substance abuse evaluation. Dr.
Lustgarten reevaluated the Owner on
March 18, 1994, and in his report he
concluded that the Owner was
benefiting from his counselling sessions
with Dr. Wolborsky, and that he was
satisfied that the Owner was complying
with the Pharmacy Board’s
‘‘expectations in performance of his
profession.’’

On April 6, 1994, the Owner was
arrested for Driving Under the
Influence, and he admitted to having
three alcoholic drinks with friends, as
well as to having taken prescription
Soma tablets. The Owner consented to
a breathalyzer test, which showed his
blood alcohol content to be 0.05, well
below the presumptive level of
intoxication in the State of Washington,
which is 0.10 or higher. However, as
noted by Judge Tenney, in Washington,
‘‘a person can be guilty of driving under
the influence if the person drives while
under the combined influence of or
affected by intoxicating liquor and any
drug. Wash. Rev. Code 46.61.502
(1994).’’ The Owner was not prosecuted
on this charge, however, but entered
into a deferred prosecution agreement in
which he was to attend a one year
program for alcohol education.

On May 9, 1995, the Pharmacy board
filed a third Statement of Charges
against the Owner, alleging that (1) he
had failed to timely submit signed
attendance records of his support group
meetings for the months of July and
August 1994; (2) he had failed to attend
the required amount of AA meetings
during the second week in August 1994;
and (3) that he had failed to submit to
urinalysis testing on April 29 and May
13, 1994. The Owner answered these
allegations, admitting that he had
submitted the July attendance record
late, and that he had missed the AA
meetings during the second week in
August 1994, because he was on
vacation with his family. Upon
returning from vacation, the Owner

notified Mr. Bob Johnson, his
compliance officer with the Washington
Recovery Assistance Program for
Pharmacy, of his failure to attend the
meetings, and how, after considerable
effort, he was unable to locate any such
meetings at this vacation site.
Subsequently, the Owner’s regular AA
group gave him a toll free number to
call, should this problem arise in the
future. However, during the vacation
week, the Owner had submitted to his
bi-weekly urine testing, having arranged
the testing in advance with a local
hospital. Finally, the Owner claimed
that the sole reason for missing the
urine testing on the dates in April and
May of 1994, was that the testing center
he routinely utilized was either closed
or there was no male observer available.
This Statement of Charges was awaiting
disposition by the Pharmacy board as of
the time of Judge Tenney’s decision and
the closing of the record.

The Respondent’s DEA Certificate of
Registration was for a location on
Wheaton Way in Bremerton,
Washington. However, following the
retirement of the Owner’s father, the
Owner moved his pharmacy from the
Wheaton Way address to an address on
Bertha Avenue in Bremerton,
Washington. Prior to the move, the
Owner sought permission from the
Pharmacy Board, and he received an
application packet from the Pharmacy
Board which had included an
application for a DEA registration for
the new address. The Owner filed an
application with the Pharmacy Board,
and after a hearing was held on the
matter, the Pharmacy Board granted the
Owner permission to relocate the
pharmacy. On April 14, 1994, the
Owner sent a letter to the DEA office in
Seattle, Washington, notifying the DEA
of his intent to move the pharmacy and
to rename it. However, the Owner failed
to obtain the DEA’s approval prior to
relocating the Respondent pharmacy, as
required. Accordingly, in April of 1994,
DEA diversion investigators entered the
Bertha Avenue location and seized the
controlled substance located at that
unregistered site. Since that time, the
Owner has remained unauthorized to
handle controlled substances at the
Bertha Avenue location.

The Owner testified that he thought
he had followed all appropriate
procedures to relocate his pharmacy,
and that he believed that a new DEA
registration for the Bertha Avenue
address would follow the pharmacy
upon notification of the move to the
DEA. The Owner testified that he had
understood that it did not matter
whether the notification letter preceded
or followed the actual relocation, and
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that he had relied upon information he
had receive after he had placed a phone
call to the Seattle DEA office during the
winter of 1994. However, noting that the
Owner may have misunderstood the
modification regulations that were
conveyed to him, Judge Tenney found
that the diversion investigators at the
DEA Seattle Office were all aware that
modification requests must be
submitted in writing to the DEA before
any relocation. Once the modification
was approved, then the pharmacy
would have been issued a new DEA
registration number at the new address.
Only after receiving the new DEA
registration number would the
pharmacy’s pharmacists be authorized
to handle controlled substances at the
new location. However, Judge Tenney
also found that the Owner had ‘‘made a
good faith attempt to comply with the
regulations of the agencies governing
the relocation of pharmacies. * * * He
did not make this more surreptitiously,
or without consideration of the
regulations governing such changes.’’

The Owner also testified that he had
sought help for his substance abuse
problem in May of 1989 with Dr. Barry
Wolborsky, a licensed clinical
psychologist who specializes in
chemical dependency. Since that time,
the Owner has been seeing Dr.
Wolborsky twice a month. Although the
Owner admits that when he first began
his treatment he was unable to stop
abusing controlled substances, he also
testified that he has not abused
controlled substances since January 30,
1991. Also, although Dr. Wolborsky has
suggested that the Owner abstain from
drinking alcohol, the Owner testified
that he had remained a social drinker
until his arrest for driving while
intoxicated in April of 1994. Since that
date, however, the Owner testified that
he has abstained from drinking alcohol.

Dr. Wolborsky testified before Judge
Tenney, concerning his treatment of the
owner. He concluded that he believed
that the Owner’s prognosis for
continued recovery was excellent.

Under 21 U.S.C. 824(a)(2), the Deputy
administrator may suspend or revoke a
DEA registration and deny any pending
modifications to the registration based
upon a finding that the registrant has
been convicted of a felony relating to
controlled substances. Here, the Owner
of the Respondent and its pharmacist
was convicted of the felony of
possession of a controlled substance in
June of 1992.

Additionally, pursuant to 21 U.S.C.
824(a)(4), the deputy administrator may
revoke or suspend a DEA Certificate of
Registration and deny any pending
application for such registration, if he

determines that granting the registration
would be inconsistent with the public
interest. Section 823(f) requires that the
following factors be considered in
determining the ‘‘public interest:’’

(1) The recommendation of the
appropriate State licensing board or
professional disciplinary authority.

(2) The applicant’s experience in
dispensing, or conducting research with
respect to controlled substances.

(3) The applicant’s conviction record
under Federal or State laws relating to
the manufacture, distribution, or
dispensing of controlled substances.

(4) Compliance with applicable State,
Federal, or local laws relating to
controlled substances.

(5) Such other conduct which may
threaten the public health or safety.

These factors are to be considered in
the disjunctive; the Deputy
Administrator may rely on any one or a
combination of factors and may give
each factor the weight he deems
appropriate in assessing the ‘‘public
interest’’ and in determining whether a
registration should be revoked or an
application for registration denied. See
Henry J. Schwarz, Jr., M.C., Docket No.
88–42, 54 FR 16422 (1989).

In this case, factors one, three, four,
and five of Section 823 are relevant in
determining whether the Respondent’s
registration would be inconsistent with
the public interest. As to factor one,
‘‘recommendation of the appropriate
State licensing board, * * *’’ the
Pharmacy Board has not expressly made
a recommendation in this case.
However, the Pharmacy Board has taken
adverse action against the Owner’s
pharmacist license, by placing him on a
five-year probationary period and by
requiring him to comply with
comprehensive probation conditions.
Also, Judge Tenney noted that the
Owner had engaged in a pattern of
violations of the Pharmacy Board’s
conditions of probation, to include
untimely submission of required
reports, violation of the prohibition on
the use of alcohol, and failure to
undergo required urine testing.
Therefore, the Deputy Administrator
agrees with Judge Tenney’s finding that
‘‘the Board is properly concerned with
his pattern of non-compliance to its
conditions of probation. However, the
Board has concluded that [the Owner]
should be placed on probation for an
extended period of time as opposed to
suspension of his license.’’

As to factor three, the Respondent’s
‘‘conviction record under Federal or
State laws relating to * * * controlled
substances,’’ and factor four,
‘‘[c]compliance with applicable State,
Federal, or local laws relating to

controlled substances,’’ it is
uncontroverted that in June of 1992, the
Owner was convicted of illegal
possession of a controlled substance.
The Owner has also violated state law
and DEA regulations regarding the
handling of controlled substances,
evidenced by the audit results which
revealed a 37.2% shortage of Schedule
II controlled substances, some of which
the Owner admitted he had diverted for
his personal use.

Further, the Owner also violated DEA
regulations when he relocated the
Respondent pharmacy without first
receiving the required DEA approval.
Judge Tenney noted that ‘‘While I have
found that the incompliance was
inadvertent, it nonetheless is consistent
with [the Owner’s] pattern of non-
compliance with state and DEA
regulations.’’

As to factor five, ‘‘[s]uch other
conduct which may threaten the public
health and safety,’’ the Owner has
admitted that he had abused controlled
substances for many years, and that it
was not until January of 1991 that he
was able to control his substance-abuse
problem. However, the Deputy
Administrator agrees with Judge
Tenney’s conclusion, that the record
supports the Owner’s assertion of
abstinence, for all ‘‘of his urinalysis
results for the past three years have been
negative.’’

Further, the Deputy Administrator
agrees with Judge Tenney’s finding that
the Owner’s ‘‘conviction relating to
controlled substances, the shortage of
controlled substances discovered during
the audit of the Respondent pharmacy,
[the Owner’s] arrest for Driving Under
the Influence in April 1994, and the
violations of the terms of his probation
justify the Government’s proposed
revocation of Responsent’s DEA
registration. * * * The Government has
also proven violations of DEA
regulations, dealing with relocating the
Respondent pharmacy without DEA
approval and the submission of all
relevant DEA 222 forms.’’

However, the Owner has also
presented considerable evidence of
rehabilitation. The record demonstrated
the inadvertent nature of his
administrative errors during his
probation, such as the untimely
submission of reports and his failure to
provide the required paperwork to the
DEA prior to the relocation of the
Respondent pharmacy. Further, Dr.
Lustgarten has concluded that the
Owner was honest and sincere in his
desire to end his substance abuse, and
Dr. Wolborsky testified that the Owner’s
prognosis for continued recovery was
excellent. The Owner has provided over
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three years of negative urinalysis test
results, demonstrating his successful
efforts of recovery since 1992. He also
continues to attend three AA meetings
a week and counseling sessions with Dr.
Wolborsky.

In light of the above, the Deputy
Administrator agrees with Judge
Tenney’s conclusion that ‘‘[u]nder these
circumstances, revocation would be too
harsh a sanction. * * * While it is true
that [the Owner] has violated some of
the Board’s probationary conditions,
these violations were relatively minor
and do not outweigh in balance his
continuing recovery from his
addiction.’’

Therefore, the Deputy Administrator
adopts Judge Tenney’s recommendation
and orders the Respondent’s DEA
Certificate of Registration, BE1740770,
suspended for a period of six months.
However, the Deputy Administrator also
takes note of the Respondent’s
exception to the start date of this
suspension, for the Owner has been
without authorization to handle
controlled substances at the Bertha
Avenue location since his relocation in
1994. Such lack of authorization
resulted in a de factor suspension dating
from April of 1994. Given the totality of
the circumstances in this case, the
Deputy Administrator has determined
that the suspension of the Respondent’s
registration should be given an effective
date of October 20, 1995, the date Judge
Tenney issued his opinion with which
the Deputy Administrator totally
concurs. Therefore, on or after April 20,
1996, the Respondent may apply for a
modification of its DEA registration to
change the address of the pharmacy,
and if the Owner’s circumstances
remain consistent with the facts in this
record, the modification may be given
favorable consideration.

Accordingly, the Deputy
Administrator of the Drug Enforcement
Administration, pursuant to the
authority vested in him by 21 U.S.C.
823, and 28 CFR 0.100(b) and 0.104,
hereby orders that the DEA Certificate of
Registration, BE1740770, belonging to
East Towne Save Rite Pharmacy, be, and
it hereby is, suspended for a period of
six months, which period to have
commenced on October 20, 1995, and to
conclude on April 20, 1996.
Furthermore, given the Respondent’s
interest in being authorized to apply for
a modification of its DEA Certificate of
Registration as soon as possible, the
Deputy Administrator concludes that it
is in the Respondent’s interest, as well
as in the public’s interest, for this order
to be effective upon publication in the
Federal Register, and it is so ordered.

Dated: April 24, 1996.
Stephen H. Greene,
Deputy Administrator.
[FR Doc. 96–10760 Filed 4–30–96; 8:45 am]
BILLING CODE 4410–09–M

NATIONAL LABOR RELATIONS
BOARD

National Labor Relations Board
Advisory Committee on Agency
Procedure

AGENCY: National Labor Relations
Board.
ACTION: Notice of meetings.

SUMMARY: In accordance with the
provisions of the Federal Advisory
Committee Act (FACA), 5 U.S.C. app. 2
(1972), and 29 C.F.R. Sec. 102.136
(1993), the National Labor Relations
Board has established a National Labor
Relations Board Advisory Committee on
Agency Procedure, the purpose of
which is to provide input and advice to
the Board and General Counsel on
changes in Agency procedures that will
expedite case processing and improve
Agency service to the public. A notice
of the establishment of the Advisory
Committee was published in the
Federal Register on May 13, 1994 (59
FR 25128).

As indicated in that notice, the
Committee consists of two Panels which
will meet separately, one composed of
Union-side representatives and the
other of Management-side
representatives. Pursuant to Section
10(a) of FACA, the Agency hereby
announces that the next meetings of the
Advisory Committee Panels will be held
on June 18 (Union-side) and June 20,
1996 (Management-side).

Time and Place: The meeting of the
Union-side Panel of the Advisory
Committee will be held at 10:00 a.m. on
Tuesday, June 18, 1996, at the National
Labor Relations Board, 1099 14th Street,
N.W., Washington, D.C., in the Board
Hearing Room, Rm 11000. The meeting
of the Management-side Panel of the
Advisory Committee will be held at
10:00 a.m. on Thursday, June 20, 1996,
at the same location.

Agenda: The agenda at the meetings
of both Advisory Committee Panels will
be:

(1) The March 14 request by
Congressman John E. Porter, Chairman
of the House Appropriations Committee
on Labor, Health and Human Services,
Education and Related Agencies that the
NLRB consider reducing its caseload by
raising the jurisdictional thresholds to
account for inflation since 1959.

(2) Changes in Board Procedures,
Streamlining and Status of 1996 and
1997 Budgets—update and discussion.

(3) Proposal to consolidate all Federal
Administrative Law Judges into a single
agency.

Public Participation: The meetings
will be open to the public. As indicated
in the Agency’s prior notice, within 30
days of adjournment of the later of the
Advisory Committee Panel meetings,
any member of the public may present
written comments to the Committee on
matters considered during the meetings.
Written comments should be submitted
to the Committee’s Management Officer
and Designated Federal Official, Miguel
A. Gonzalez, Executive Assistant to the
Chairman, National Labor Relations
Board, 1099 14th Street, N.W., Suite
11104, Washington, D.C. 20570–0001;
telephone: (202)273–2864.
FOR FURTHER INFORMATION CONTACT:
Advisory Committee Management
Officer and Designated Federal Official,
Miguel A. Gonzalez, Executive Assistant
to the Chairman, National Labor
Relations Board, 1099 14th Street, N.W.,
Suite 11104, Washington, D.C. 20570–
0001; telephone: (202)273–2864.

Dated, April 25, 1996.
By direction of the Board:

John J. Toner,
Acting Executive Secretary.
[FR Doc. 96–10766 Filed 4–30–96; 8:45 am]
BILLING CODE 7545–01–P

NATIONAL SCIENCE FOUNDATION

Special Emphasis Panel in Civil and
Mechanical System; Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92–
463, as amended), the National Science
Foundation announces the following
meeting.

Name and Committee Code: Special
Emphasis Panel in Civil and Mechanical
Systems (#1205).

Date and Time: May 24, 1996, 8:30 am to
5:00 pm.

Place: Rooms 530 and 580, National
Science Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type of Meeting: Closed.
Contact Person: John B. Scalzi, Program

Director Division of Civil and Mechanical
Systems, Room 545, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230. Telephone: (703) 306–
1360.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for financial support.

Agenda: To review and evaluate ARI
Equipment and Instrumentation Program
proposals as part of the selection process for
awards.
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Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information; financial data, such as
salaries and personal information concerning
individuals associated with the proposals.
These matters are exempt under 5 U.S.C.
552b(c) (4) and (6) of the Government in the
Sunshine Act.

Dated: April 26, 1996.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 96–10799 Filed 4–30–96; 8:45 am]
BILLING CODE 7555–01–M

Special Emphasis Panel in Design,
Manufacture, and Industrial
Innovation; Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92–
463, as amended), the National Science
Foundation announces the following
meeting:

Name: Special Emphasis Panel in Design,
Manufacture, and Industrial Innovation–
(1194).

Date and Time: May 21, 1996, 8:00 a.m.–
5:00 p.m.

Place: Room 530, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type of Meeting: Closed.
Contact Person: Dr. Christina Gabriel,

Program Director, (703) 306–1330, National
Science Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to the NSF for financial support.

Agenda: To review and evaluate
Management of Technological Innovation
(MOTI) proposals as part of the selection
process for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
USC 552b(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: April 26, 1996.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 96–10800 Filed 4–30–96; 8:45 am]
BILLING CODE 7555–01–M

Special Emphasis Panel in Design,
Manufacture, and Industrial
Innovation; Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92–
463, as amended), the National Science
Foundation announces the following
meeting:

Name: Special Emphasis Panel in Design,
Manufacture, and Industrial Innovation
(#1194).

Date and Time: May 22, 1996, 8:30 a.m.—
5:00 p.m.

Place: Room 365, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Type of Meeting: Closed.
Contact Person: Mr. Darryl Gorman, SBIR

Program Manager, (703) 306–1391, Dr. Frank
Wodarczyk, Mathematical and Physical
Sciences, Chemistry Division, Program
Manager, (730) 306–1856, National Science
Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to the NSF for financial support.

Agenda: To review and evaluate SBIR/
STTR Chemistry Phase II proposals as part of
the selection process for awards.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
USC 552b (c) (4) and (6) of the Government
in the Sunshine Act.

Dated: April 26, 1996.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 96–10801 Filed 4–30–96; 8:45 am]
BILLING CODE 7555–01–M

Special Emphasis Panel in Human
Resource Development; Notice of
Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92–
463, as amended), the National Science
Foundation announces the following
meeting.

Name and Committee Code: Special
Emphasis Panel in Human Resource
Development (#1199).

Date and Time: May 15, 1996, 8:00 a.m. to
3:00 p.m.

Place: National Science Foundation, 4201
Wilson Boulevard, Room 380, Arlington, VA
22230.

Time of Meeting: Closed.
Contact Person: Dr. William McHenry,

Program Director, Human Resource
Development Division, Room 815, National
Science Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230 Telephone: (703) 306–
1634.

Purpose of Meeting: To provide advice and
recommendations concerning proposals
submitted to NSF for Continuation of
financial support.

Agenda: Review for the Alliances for
Minority Participation Reverse Site Visit.

Reason for Closing: The proposals being
reviewed include information of a
proprietary or confidential nature, including
technical information; financial data, such as
salaries; and personal information
concerning individuals associated with the

proposals. These matters are exempt under 5
U.S.C. 552b(c), (4) and (6) of the Government
in the Sunshine Act.

Dated: April 26, 1996.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 96–10803 Filed 4–30–96; 8:45 am]
BILLING CODE 7555–01–M

Special Emphasis Panel in Materials
Research; Notice of Meeting

In accordance with the Federal
Advisory Committee Act (Pub. L. 92–
463 as amended), the National Science
Foundation announces the following
meetings:

Name: Special Emphasis Panel in Materials
Research (DMR) (#1203).

Date and Times: May 24, 1996, 8:00 a.m.–
5:00 p.m.

Place: National Science Foundation, 4201
Wilson Boulevard, Arlington, VA. Rooms
360, 365 and 370.

Type of Meetings: Closed.
Contact Person: Dr. Carmen Huber,

Associate Program Director, Division of
Materials Research, Room 1065N, National
Science Foundation, 4201 Wilson Boulevard,
Arlington, VA 22230, Telephone: (703) 306–
1996.

Purpose of Meetings: To provide advice
and recommendations concerning support for
Academic Research Infrastructure
Instrumentation proposals for FY 1996.

Agenda: Evaluation of proposals.
Reason for Closing: The proposals being

reviewed may include information of a
proprietary or confidential nature, including
technical information, financial data such as
salaries, and personal information
concerning individuals associated with the
proposals. These matters are exempt under 5
U.S.C. 552b.(c) (4) and (6) of the Government
in the Sunshine Act.

Dated: April 26, 1996.
M. Rebecca Winkler,
Committee Management Officer.
[FR Doc. 96–10802 Filed 4–30–96; 8:45 am]
BILLING CODE 7555–01–M

Sunshine Act Meeting

Agency Holding Meeting: National Science
Foundation, National Science Board.

Date and Time:
May 9, 1996—9:30 a.m.—Closed Session
May 9, 1996—10:30 a.m.—Open Session
May 10, 1996—8:00 a.m.—Closed Session
May 10, 1996—9:10 a.m.—Open Session
Place: National Science Foundation, 4201

Wilson Boulevard, Room 1235, Arlington,
Virginia 22230.

Status: Part of this meeting will be open to
the public. Part of this meeting will be closed
to the public.

Matters to be Considered:

Thursday, May 9, 1996

Closed Session (9:30 a.m.–10:30 a.m.)
—Minutes, March 1995 Meeting
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—Election of NSB Officers
—Election of Executive Committee Members
—March NSB Meeting Follow-On
Thursday, May 9, 1996

Open Session (10:30 a.m.–12:30 p.m.)

—Long Range Planning Environment
Friday, May 10, 1996

Closed Session (8:00 a.m.–9:10 a.m.)

—Awards and Agreements
—Long Range Planning and Budget
Friday, May 10, 1996

Open Session (9:10 a.m.–11:00 a.m.)

—Minutes, March 1996 Meeting
—Closed Session Agenda Items—June 1996

Meeting
—Chairman’s Report
—Director’s Report
—Program Approval
—Executive Committee Annual Report
—Calendar of NSB Meetings 1997
—Reports from Committees
—Other Business
—Presentation: Human Capital Initiative
—Adjourn
Marta Cehelsky,
Executive Officer.
[FR Doc. 96–10882 Filed 4–26–96; 5:04 pm]
BILLING CODE 7555–01–M

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50–397]

Washington Public Power Supply
System; Notice of Consideration of
Issuance of Amendment to Facility
Operating License, Proposed No
Significant Hazards Consideration
Determination, and Opportunity for a
Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. NPF–
21 issued to the Washington Public
Power Supply System (the licensee) for
operation of WNP–2 located in Benton
County, Washington.

The proposed amendment would
modify the Technical Specifications
(TS) to reflect use of new fuel obtained
from ABB/Combustion Engineering, and
to incorporate staff-approved core
reload analysis computer programs
(codes). The proposed amendment
removes reference to specific fuel
configurations, replacing the reference
with a requirement that only fuel that
has been analyzed with applicable NRC
staff approved codes and methods, and
that have been shown by tests or
analyses to comply with all safety
design bases, may be placed in the core.
The allowance for use of lead fuel
assemblies remains in the TS.

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

The Commission has made a
proposed determination that the
amendment request involves no
significant hazards consideration. Under
the Commission’s regulations in 10 CFR
50.92, this means that operation of the
facility in accordance with the proposed
amendment would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or
(3) involve a significant reduction in a
margin of safety.

As required by 10 CFR 50.91(a), the
licensee has provided its analysis of the
issue of no significant hazards
consideration. The NRC staff has
reviewed the licensee’s analysis against
the standards of 50.92(c). The NRC
staff’s review is presented below:

(1) Does the proposed amendment
involve a significant increase in the
probability or consequences of an
accident previously evaluated?

The proposed change to the design of
fuel specified for use in the WNP–2 core
does not affect the requirements for fuel
integrity, power generation and thermal
limits, and core stability specified in the
design basis for the facility and in the
limiting conditions for operation (LCOs)
specified in the TS. The update of the
codes used to analyze the fuel ensures
that the current NRC staff approved
computer models and methodologies are
used to analyze the fuel to ensure the
fuel meets the requirements for
integrity, power generation and thermal
limits, and core stability. Since the
proposed change will not change the
factors that assure core design is
maintained within the design basis, and
since the design basis for the fuel
assures that the analysis assumptions
for accidents previously evaluated are
maintained, the proposed change does
not appear to increase the probability or
consequences of an accident previously
evaluated.

(2) Does the proposed amendment
create the possibility of a new or
different kind of accident from any
accident previously evaluated?

The proposed amendment does not
introduce new or different equipment
into the plant. The proposed change
would allow different design of fuel pin
internals, and different configurations
for the fuel bundles. The fuel design
would not change the nuclear and
thermal hydraulic considerations,

subject to physical laws, that must be
met to assure fuel integrity. Thus the
proposed change does not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

(3) Does the proposed amendment
involve a significant reduction in the
margin of safety?

The margins of safety for fuel design
are established by current TS and the
core operating limits report (COLR). The
proposed change does not affect the
limits in the TS, which contain the
regulatory safety limits that must be met
to assure fuel integrity. Additional
limits to assure that reactivity and
power distribution assumptions for
design analyses are included in the
COLR. Use of codes approved for
analyzing the specific fuel designs used
in the core assures that the analyzed
limits in the COLR will assure that the
reactor will remain within the bounds of
the plant safety analysis. Since the
proposed change does not change the
bounds of the plant safety analysis
itself, the proposed change does not
affect the margins of safety.

Based on this review, it appears that
the three standards of 10 CFR 50.92(c)
are satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that
failure to act in a timely way would
result, for example, in derating or
shutdown of the facility, the
Commission may issue the license
amendment before the expiration of the
30-day notice period, provided that its
final determination is that the
amendment involves no significant
hazards consideration. The final
determination will consider all public
and State comments received. Should
the Commission take this action, it will
publish in the Federal Register a notice
of issuance and provide for opportunity
for a hearing after issuance. The
Commission expects that the need to
take this action will occur very
infrequently.

Written comments may be submitted
by mail to the Rules Review and
Directives Branch, Division of Freedom
of Information and Publications
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Services, Office of Administration, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and should cite
the publication date and page number of
this Federal Register notice. Written
comments may also be delivered to
Room 6D22, Two White Flint North,
11545 Rockville Pike, Rockville,
Maryland, from 7:30 a.m. to 4:15 p.m.
Federal workdays. Copies of written
comments received may be examined at
the NRC Public Document Room, the
Gelman Building, 2120 L Street, NW.,
Washington, DC.

The filing of requests for hearing and
petitions for leave to intervene is
discussed below.

By May 31, 1996, the licensee may file
a request for a hearing with respect to
issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and a
petition for leave to intervene shall be
filed in accordance with the
Commission’s ‘‘Rules of Practice for
Domestic Licensing Proceedings’’ in 10
CFR Part 2. Interested persons should
consult a current copy of 10 CFR 2.714
which is available at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,
Washington, DC, and at the local public
document room located at the Richland
Public Library, 955 Northgate Street,
Richland, Washington 99352. If a
request for a hearing or petition for
leave to intervene is filed by the above
date, the Commission or an Atomic
Safety and Licensing Board, designated
by the Commission or by the Chairman
of the Atomic Safety and Licensing
Board Panel, will rule on the request
and/or petition; and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should

also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to 15 days prior to the first
prehearing conference scheduled in the
proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

Not later than 15 days prior to the first
prehearing conference scheduled in the
proceeding, a petitioner shall file a
supplement to the petition to intervene
which must include a list of the
contentions which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner must also
provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the
amendment under consideration. The
contention must be one which, if
proven, would entitle the petitioner to
relief. A petitioner who fails to file such
a supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it immediately effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendment.

If the final determination is that the
amendment request involves a
significant hazards consideration, any
hearing held would take place before
the issuance of any amendment.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Services Branch, or may
be delivered to the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, NW., Washington, DC, by
the above date. Where petitions are filed
during the last 10 days of the notice
period, it is requested that the petitioner
promptly so inform the Commission by
a toll-free telephone call to Western
Union at 1–(800) 248–5100 (in Missouri
1–(800) 342–6700). The Western Union
operator should be given Datagram
Identification Number N1023 and the
following message addressed to William
H. Bateman, Director, Project Directorate
IV–2: petitioner’s name and telephone
number, date petition was mailed, plant
name, and publication date and page
number of this Federal Register notice.
A copy of the petition should also be
sent to the Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
and to M.H. Phillips, Jr., Esq., Winston
& Strawn, 1400 L Street, NW,
Washington, DC 20005–3512, attorney
for the licensee.

Nontimely filings of petitions for
leave to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board that the petition and/or request
should be granted based upon a
balancing of the factors specified in 10
CFR 2.714(a)(1)(i)–(v) and 2.714(d).

For further details with respect to this
action, see the application for amendment
dated April 24, 1996, which is available for
public inspection at the Commission’s Public
Document Room, the Gelman Building, 2120
L Street, NW., Washington, DC, and at the
local public document room located at the
Richland Public Library, 955 Northgate
Street, Richland, Washington 99352.

Dated at Rockville, Maryland, this 29th day
of April 1996.

For the Nuclear Regulatory Commission.
William H. Bateman,
Director, Project Directorate IV–2, Division
of Reactor Projects III/IV, Office of Nuclear
Reactor Regulation.
[FR Doc. 96–10900 Filed 4–30–96; 8:45 am]
BILLING CODE 7590–01–P
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1 The three measures of performance utilized by
the PSE are: (1) National Market System Quote
Performance, accounting for 45% of the overall
score, measures the percentage of time in a given
quarter that a specialist’s bid and/or offer is equal
to or greater than the best bid or offer in the
consolidated quote system for each dually-traded
security; (2) the Specialist Evaluation Questionnaire
Survey, also accounting for 45% of the overall
score, is composed of questions designed to
evaluate a specialist’s market-making performance
and is to be completed only by floor brokers who
regularly trade with a specialist; and (3) SCOREX
Limit Order Acceptance Performance, which
accounts for the final 10% of the overall score,

measures the percentage of P/COAST (formerly
SCOREX) limit orders accepted by a specialist. See
Securities Exchange Act Release No. 28843
(February 1, 1991), 56 FR 5040 (February 7, 1991)
(File No. SR–PSE–87–19) for a more complete
description of each of these measures of
performance.

2 The PSE maintains two equity trading floors,
one in Los Angeles and one in San Francisco. See
PSE Rule 4.1(g).

3 See PSE Rules 5.37 (b)–(e).
4 See PSE Rules 5.37 (g)–(i). The EAC also has the

authority to bypass the second informal proceeding
and commence formal reallocation proceedings
after a specialist’s second quarter of substandard
performance in a rolling twelve-month period. See
PSE Rule 5.37.

5 For a description of the procedures followed in
such proceedings, see PSE Rules 5.37 (j)–(s).

OFFICE OF PERSONNEL
MANAGEMENT

THE National Partnership Council

AGENCY: Office of Personnel
Management.
ACTION: Notice of meeting

TIME AND DATE: 1:00 p.m., May 8, 1996.
PLACE: OPM Conference Center, Room
1350, Theodore Roosevelt Building,
1900 E Street, NW., Washington, DC
20415–0001. The conference center is
located on the first floor.
STATUS: This meeting will be open to the
public. Seating will be available on a
first-come, first-served basis.
Individuals with special access needs
wishing to attend should contact OPM
at the number shown below to obtain
appropriate accommodations.
MATTERS TO BE CONSIDERED: The NPC
will discuss its 1996 partnership survey
and revisions to the National
Partnership Award program. There will
also be a presentation on interest-based
problem resolution.
CONTACT PERSON FOR MORE INFORMATION:
Michael Cushing, Director, Labor
Management Partnership Center, Office
of Personnel Management, Theodore
Roosevelt Building, 1900 E Street, NW.,
Room 5554, Washington, DC 20415–
0001, (202) 606–0010.
SUPPLEMENTARY INFORMATION: We invite
interested persons and organizations to
submit written comments. Mail or
deliver your comments to Michael
Cushing at the address shown above. To
be considered at the May 8 meeting,
written comments should be received by
May 3.
Office of Personnel Management.
James B. King,
Director.
[FR Doc. 96–10579 Filed 4–30–96; 8:45 am]
BILLING CODE 6325–01–M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34–37142; File No. SR–PSE–
96–13]

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change by
the Pacific Stock Exchange
Incorporated Relating to Restrictions
on Equity Allocations (10% Rule)

April 24, 1996.
Pursuant to Section 19(b)(1) of the

Securities Exchange Act of 1934
(‘‘Act’’), 15 U.S.C. 78s(b)(1), notice is
hereby given that on April 10, 1996, the
Pacific Stock Exchange Incorporated

(‘‘PSE’’ or ‘‘Exchange’’) filed with the
Securities and Exchange Commission
(‘‘Commission’’) the proposed rule
change as described in Items I, II, and
III below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange is proposing to codify
a policy of the Equity Allocation
Committee (‘‘EAC’’) that specialists who
rank in the bottom 10%, under the
Exchange’s specialist evaluation
program, shall not be eligible for
allocations of securities, absent
mitigating circumstances, until such
ranking rises above the bottom 10%.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Exchange’s specialist evaluation
program is governed by PSE Rule 5.37.
Subsection (a) of that Rule provides that
the EAC shall evaluate all registered
specialists on a quarterly basis. Those
evaluations result in overall ratings of
specialists that are based upon three
separate measures of performance, as
specified in the Rule.1 Subsection (b)

provides that any registered specialist
who is in the bottom 10% of all
registered specialists on that specialist’s
trading floor,2 as determined by the
overall evaluation scores in any one
quarterly evaluation, shall be requested
to meet with the EAC (or a panel
appointed by the EAC) on an informal
basis.3 If a specialist is in the bottom
10% during any two out of four
consecutive quarterly evaluations, the
specialist is requested to appear a
second time before the EAC to explain
his or her performance.4

If the EAC finds in its second informal
meeting with a specialist that there are
no mitigating circumstances that would
demonstrate substantial improvement of
or reasonable justification for the
specialist’s most recent evaluation
score, the EAC will make a
determination that the specialist’s
performance is below acceptable levels,
and notify the specialist of his or her
right to a hearing on such
determination.5 The EAC may take a
number of actions against a registered
specialist found to perform below
acceptable levels, including limitation,
suspension or termination of the
specialist’s registration as a specialist, or
reallocation of his or her stocks.

The Exchange is now proposing to
adopt a rule providing that any
registered specialist who falls into the
bottom 10% of all registered specialists,
as provided in Rule 5.37(b), shall not be
eligible for new allocations until such
ranking rises above the bottom 10%.
However, the proposal also provides
that the EAC may make exceptions if
there are sufficient mitigating
circumstances.

At the PSE, specialist evaluation
results and overall rankings are reported
in the quarter following the quarter of
the evaluation, e.g., the results of the
fourth quarter of 1995 are reported in
the first quarter of 1996. Accordingly, a
specialist who was in the bottom 10%
for the fourth quarter of 1995 will not
be eligible for new allocations of stocks
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6 Cf. Securities Exchange Act Release No. 31539
(November 30, 1992), 57 FR 57851 (December 7,
1992) (File No. SR–PSE–92–32). This order
approved, among other things, the addition of
Commentary .03 to PSE Rule 5.36(d), which
precludes a specialist whose specialist ranking falls
in the bottom 10% of his or her Floor from acting
as an alternate specialist until his or her ranking
rises above the bottom 10%, unless the EAC
determines otherwise.

7 15 U.S.C. 78f(b)(5).

until, at the earliest, the second quarter
of 1996, when the results from the first
quarter of 1996 are reported.

The Exchange believes that the
restriction on new allocations is an
effective tool in encouraging specialists
to improve their performance, and
thereby to improve their evaluation
scores.6

2. Statutory Basis
The proposed rule change is

consistent with Section 6(b)(5) of the
Act 7 in that it is designed to promote
just and equitable principles of trade,
and, in general, to protect investors and
the public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments on the proposed
rule change were neither solicited nor
received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such longer period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) by order approve the proposed
rule change, or

(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments
Interested persons are invited to

submit written data, views, and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange

Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the Exchange. All submissions
should refer to File No. SR–PSE–96–13
and should be submitted by May 22,
1996.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 96–10704 Filed 4–30–96; 8:45 am]
BILLING CODE 8010–01–M

DEPARTMENT OF STATE

[Public Notice No. 2373]

Shipping Coordinating Committee
Maritime Safety Committee; Notice of
Meeting

The Shipping Coordinating
Committee will conduct an open
meeting at 9:30 A.M. on Wednesday,
May 22, 1996, in Room 2415, at U.S.
Coast Guard Headquarters, 2100 Second
Street, SW., Washington, DC. The
purpose of this meeting will be to
finalize preparations for the 66th
Session of the Maritime Safety
Committee, and associated bodies of the
International Maritime Organization
(IMO), which is scheduled for May 28–
June 6, 1996, at IMO Headquarters in
London. At the meeting, papers received
and the draft U.S. positions will be
discussed.

Among other things, the items of
particular interest are:
a. Adoption of amendments to the

Safety of Life at Sea
b. Bulk carrier safety
c. Role of the human element
d. Existing ship safety standards
e. Formal safety assessment, and
f. Report of eight subcommittees—

Stability.
Load Lines and Fishing Safety; Fire

Protection; Safety of Navigation; Ship
Design and Equipment; Dangerous

Goods, Solid Cargoes and Containers;
Radiocommunication and Search and
Rescue; Bulk Liquids and Gases; and
Flag State Implementation.

Members of the public may attend
this meeting up to the seating capacity
of the room. Interested persons may
seek information by writing to Mr.
Joseph J. Angelo, Commandant (G–MS),
U.S. Coast Guard, 2100 Second Street,
SW, Room 1218, Washington, DC
20593–0001 or by calling (202) 267–
2970.

Dated: April 22, 1996.
Charles A. Mast,
Chairman, Shipping Coordinating Committee.
[FR Doc. 96–10719 Filed 4–30–96; 8:45 am]
BILLING CODE 4710–07–M

DEPARTMENT OF TRANSPORTATION

Coast Guard

[CGD 96–023]

In the Matter of Waxler Towing
Company, Inc.

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed penalty;
opportunity to comment.

SUMMARY: The Coast Guard gives notice
of, and provides an opportunity to
comment on, the proposed assessment
of a Class II administrative penalty on
Waxler Towing Company, Inc., for
violations of the Federal Water
Pollution Control Act (FWPCA). This
proceeding arises as the result of a U.S.
Coast Guard boarding of the T/B WTC–
220 on January 24, 1995 at the Marathon
Oil Company facility at Mile 196 on the
Upper Mississippi River. The
Respondent is charged in six counts
with violating the Federal Water
Pollution Act, 33 U.S.C. § 1251 et seq,
as amended by the Oil Pollution Act of
1990, on January 24, 1995. Count One
charges the Respondent with the failure
to maintain adequate transfer
procedures in violation of 33 C.F.R.
§§ 155.750(a)(2), 155.750(a)(6),
155.750(a)(11), 155.750(a)(2),
155.750(b). Count Two charges the
Respondent with the failure to comply
with transfer procedures in violation of
33 C.F.R. 155.730. In Count Three,
Respondent is charged with the failure
to comply with the transfer hose
requirements in violation of 33 C.F.R.
155.800. Count Four charges
Respondent with conducting an unsafe
oil transfer in violation of 33 CFR
§§ 156.120(i), 156.120(j), 156.120(m)
156.120(p), 155.780, 156.120(e)
156.120(t)(3). Count Five charges
Respondent with the failure to have a



19330 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

1 The ICC Termination Act of 1995, Pub. L. No.
104–88, 109 Stat. 803, which was enacted on
December 29, 1995, and took effect on January 1,
1996, abolished the Interstate Commerce
Commission (ICC) and transferred certain functions
to the Surface Transportation Board (Board). This
notice relates to functions that are subject to Board
jurisdiction pursuant to 49 U.S.C. 10901.

2 The Notice of Exemption contains a discrepency
in the name of the applicant. The title refers to
Burlington Junction Railway as the applicant while
the body of the application refers to Burlington
Shortline Railroad, Inc., d/b/a Burlington Junction
Railway as the applicant. We will assume the latter
to be the applicant.

3 Applicant represents that it is a noncarrier by
virtue of the ICC’s decision in Finance Docket No.
30522, Burlington Shortline, Inc. and Keokuk
Northern Real Estate Company d/b/a/ Burlington
Junction Railway—Exemption from 49 U.S.C.
10901, 11301, and 49 U.S.C. Subtitle IV.

1 The ICC Termination Act of 1995, Pub. L. No.
104–88, 109 Stat. 803, which was enacted on
December 29, 1995, and took effect on January 1,
1996, abolished the Interstate Commerce
Commission and transferred certain functions to the
Surface Transportation Board (Board). This notice
relates to functions that are subject to Board
jurisdiction pursuant to 49 U.S.C. 10901.

means of emergency shutdown in
violation of 33 CFR 155.780. Count Six
charges the failure to have an area
within which to contain discharges in
violation of 33 CFR 155.310(a)(1)(i).

Interested persons may submit written
comments on the proceeding, including
comments on the amount of the
proposed penalty, or written notice of
intent to present evidence at any
hearing held in the proceeding.
Interested persons will be given notice
of any hearing, a reasonable opportunity
to be heard and to present evidence
during any hearing, and notice of the
decision. If no hearing is held, an
interested person may, within 30 days
after issuance of an order, petition the
Commandant of the Coast Guard to set
aside the order and to provide a hearing
(33 CFR 20.1102).
DATES: Comments or notice of intent to
present evidence at a hearing must be
received not later than May 31, 1996.
ADDRESSES: Comments and requests for
a hearing may be mailed to the Hearing
Docket Clerk, Office of the Chief
Administrative Law Judge,
Commandant (G–CJ), U.S. Coast Guard,
2100 Second Street SW., Washington,
DC 20593–0001, or may be delivered to
room 6302 at the same address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. Filings
should reference docket number 96–
0001–CIV. The administrative record for
this proceeding is available for
inspection at the same address and
times.
FOR FURTHER INFORMATION CONTACT:
Mr. George J. Jordan, Director of Judicial
Administration, Office of the Chief
Administrative Law Judge,
Commandant (G–CJ), U.S. Coast Guard,
2100 Second Street SW., Washington,
DC 20593–0001, telephone (202) 267–
2940.
SUPPLEMENTARY INFORMATION: Notice of
this proceeding is given pursuant to the
Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended by the
Oil Pollution Act of 1990 and the Coast
Guard’s Class II Civil Penalty
regulations (33 CFR Part 20). The
proceeding is initiated under § 311(b) of
the FWPCA (33 U.S.C. 1321(b)).

Although no hearing is yet scheduled,
the Coast Guard has asked that any
hearing be held in St. Louis, Missouri.

The following additional information
is provided:
Respondent: Waxler Towing Company,

Inc., P.O. Box 253, 486
Jack Carley Causeway, Memphis, TN

38101
Complaint Filed: April 3, 1996; St.

Louis, MO
Docket Number: 96–0001–CIV
Amount of Proposed Penalty: $60,000

Charges: Count 1: Inadequate Transfer
Procedures ($8,000)

Charges: Count 2: Noncompliance with
Transfer Procedures ($4,000)

Charges: Count 3: Noncompliance with
Transfer Hose Requirements ($1,500)

Charges: Count 4: Conducting an Unsafe
Transfer of Hazardous Material
($40,000)

Charges: Count 5: No Emergency
Shutdown ($5,000)

Charges: Count 6: No Containment
System for Oil Discharges ($3,000)
Dated: April 25, 1996.

George J. Jordan,
Director of Judicial Administration, Office of
the Chief Administrative Law Judge, U.S.
Coast Guard.
[FR Doc. 96–10822 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–14–M

Surface Transportation Board 1

[STB Finance Docket No. 32898]

Burlington Shortline Railroad, Inc., d/b/
a Burlington Junction Railway
(BJRY) 2—Acquisition and Operation
Exemption—Henry County Industrial
Development Corporation

Burlington Shortline Railroad, Inc., d/
b/a Burlington Junction Railway, a
noncarrier,3 has filed a verified notice of
exemption under 49 CFR 1150.31 to
acquire and operate a rail line owned by
the Henry County Industrial
Development Corporation Illinois
(HCIDC). The line extends
approximately 0.50 miles in length from
the interchange with the Burlington
Northern Railroad Company at Mt.
Pleasant, Henry County, IA, to the site
of an industrial park owned by the
HCIDC at Mt. Pleasant, IA.

The parties intend to consummate the
transaction on or about May 1, 1996.

If the verified notice contains false or
misleading information, the exemption
is void ab initio. Petitions to reopen the
proceeding to revoke the exemption
under 49 U.S.C. 10502(d) may be filed

at any time. The filing of a petition to
reopen will not automatically stay the
transaction. An original and 10 copies of
all pleadings, referring to STB Finance
Docket No. 32898, must be filed with
the Office of the Secretary, Surface
Transportation Board, Case Control
Branch, 1201 Constitution Avenue,
N.W., Washington, DC 20423. In
addition, a copy of each pleading must
be served on John D. Heffner, Esq., Rea,
Cross & Auchincloss, Suite 420, 1920 N
Street, N.W., Washington, DC 20005–
3934.

Decided: April 25, 1996.
By the Board, David M. Konschnik,

Director, Office of Proceedings.
Vernon A. Williams,
Secretary.
[FR Doc. 96–10762 Filed 4–30–96; 8:45 am]
BILLING CODE 4915–00–P

Surface Transportation Board 1

[STB Finance Docket No. 32897]

Pickens Railway Company—
Acquisition and Operation
Exemption—The Pickens Railroad
Company

Pickens Railway Company, a
noncarrier, has filed a verified notice of
exemption under 49 CFR 1150.31 to
acquire the railroad line and other assets
of The Pickens Railroad Company from
milepost 0.0 at Pickens to milepost 8.5
at Easley, a distance of 8.5 miles in
Pickens County, SC.

Consummation is scheduled to occur
on or after April 23, 1996.

If the verified notice contains false or
misleading information, the exemption
is void ab initio. Petitions to reopen the
proceeding to revoke the exemption
under 49 U.S.C. 10502(d) may be filed
at any time. The filing of a petition to
reopen will not automatically stay the
transaction. An original and 10 copies of
all pleadings, referring to STB Finance
Docket No. 32897, must be filed with
the Office of the Secretary, Surface
Transportation Board, Case Control
Branch, 1201 Constitution Avenue,
N.W., Washington, DC 20423. In
addition, a copy of each pleading must
be served on Fritz R. Kahn, Esq., Fritz
R. Kahn, P.C., Suite 750 West, 1100 New
York Avenue, NW., Washington, DC
20005–3934.
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Decided: April 25, 1996.
By the Board, David M. Konschnik,

Director, Office of Proceedings.
Vernon A. Williams,
Secretary.
[FR Doc. 96–10761 Filed 4–30–96; 8:45 am]
BILLING CODE 4915–00–P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

Proposed Collection; Comment
Request

ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C.
3506(c)(2)(A)). Currently, the Bureau of
Alcohol, Tobacco and Firearms within
the Department of the Treasury is
soliciting comments concerning the
Computation of Tax and Agreement to
Pay Tax on Puerto Rican Cigars and
Cigarettes.
DATES: Written comments should be
received on or before July 1, 1996, to be
assured of consideration.
ADDRESSES: Direct all written comments
to Bureau of Alcohol, Tobacco and
Firearms, Linda Barnes, 650
Massachusetts Avenue, NW.,
Washington, DC 20226, (202) 927–8930.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form(s) and instructions
should be directed to Julie Cox, Tax
Compliance Branch, 650 Massachusetts
Avenue, NW., Washington, DC 20226,
(202) 927–8220.

SUPPLEMENTARY INFORMATION:

Title: Computation of Tax and
Agreement to Pay Tax on Puerto Rican
Cigars and Cigarettes.

OMB Number: 1512–0156.
Form Number: ATF F 5120.8.
Abstract: ATF F 5210.8 is used to

calculate the tax due on cigars and
cigarettes manufactured in Puerto Rico
and shipped to the U.S. The form
identifies the tax payer, cigars or
cigarettes by tax class and certification
by a U.S. Customs official as to the
amount of shipment, and that the
shipment has been released to the U.S.

Current Actions: There are no changes
to this information collection and it is
being submitted for extension purposes
only.

Type of Review: Extension.
Affected Public: Business or other for-

profit.
Estimated Number of Respondents:

30.
Estimated Time Per Respondent: 30

minutes.
Estimated Total Annual Burden

Hours: 150.

Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Also, ATF requests information
regarding any monetary expenses you
may incur while completing this form.

Dated: April 25, 1996.
John W. Magaw,
Director.
[FR Doc. 96–10748 Filed 4–30–96; 8:45 am]
BILLING CODE 4810–31–P

Proposed Collection; Comment
Request

ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C.
3506(c)(2)(A)). Currently, the Bureau of
Alcohol, Tobacco and Firearms within
the Department of the Treasury is
soliciting comments concerning the
Application and Permit For An Alcohol
Fuel Producer Under U.S.C. 5181.

DATES: Written comments should be
received on or before July 1, 1996, to be
assured of consideration.
ADDRESSES: Direct all written comments
to Bureau of Alcohol, Tobacco and
Firearms, Linda Barnes, 650
Massachusetts Avenue, NW.,
Washington, DC 20226, (202) 927–8930.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form(s) and instructions
should be directed to Daniel J. Hiland,
Wine, Beer and Spirits Regulations
Branch, 650 Massachusetts Avenue,
NW., Washington, DC 20226, (202) 927–
8210.

SUPPLEMENTARY INFORMATION:

Title: Application and Permit For An
Alcohol Fuel Producer Under 26 U.S.C.
5181.

OMB Number: 1512–0214.
Form Number: ATF F 5110.74.
Abstract: This form is used by persons

who wish to produce alcohol for fuel
use and describes the person(s) applying
for the permit, location of the proposed
operation, type of material used for
production, and the amount of spirits to
be produced.

Current Actions: There are no changes
to this information collection and it is
being submitted for extension purposes
only.

Type of Review: Extension.
Affected Public: Business or other for-

profit, individuals or households.
Estimated Number of Respondents:

1,364.
Estimated Time Per Respondent: 1

hour and 48 minutes.
Estimated Total Annual Burden

Hours: 2,455.

Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Also, ATF requests information
regarding any monetary expenses you
may incur while completing this form.
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Dated: April 25, 1996.
John W. Magaw,
Director.
[FR Doc. 96–10749 Filed 4–30–96; 8:45 am]
BILLING CODE 4810–31–P

Proposed Collection; Comment
Request

ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C.
3506(c)(2)(A)). Currently, the Bureau of
Alcohol, Tobacco and Firearms within
the Department of the Treasury is
soliciting comments concerning the
Drawback on Distilled Spirits Exported.
DATES: Written comments should be
received on or before July 1, 1996 to be
assured of consideration.
ADDRESSES: Direct all written comments
to Bureau of Alcohol, Tobacco and
Firearms, Linda Barnes, 650
Massachusetts Avenue, NW.,
Washington, DC 20226 (202) 927–8930.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form(s) and instructions
should be directed to Daniel J. Hiland,
Wine, Beer and Spirits Regulations
Branch, 650 Massachusetts Avenue,
NW., Washington, DC 20226, (202) 927–
8210.

SUPPLEMENTARY INFORMATION:

Title: Drawback on Distilled Spirits
Exported

OMB Number: 1512–0199.
Form Number: ATF F 5110.30.
Abstract: ATF F 5110.30 is used by

persons who export distilled spirits and
wish to claim a drawback of taxes
already paid in the U.S. The form
describes the claimant spirits for tax
purposes, amount of tax to be refunded
and a certification by the U.S.
Government agent attesting to
exportation.

Current Actions: There are no changes
to this information collection and it is
being submitted for extension purposes
only.

Type of Review: Extension.
Affected Public: Business or other for-

profit.
Estimated Number of Respondents:

100.

Estimated Time Per Respondent: 2
hours.

Estimated Total Annual Burden
Hours: 10,000.

Request for Comments
Comments submitted in response to

this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Also, ATF requests information
regarding any monetary expenses you
may incur while completing this form.

Dated: April 25, 1996.
John W. Magaw,
Director.
[FR Doc. 96–10750 Filed 4–30–96; 8:45 am]
BILLING CODE 4810–31–P

Internal Revenue Service

Proposed Collection; Comment
Request for Form 8814

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C.
3506(c)(2)(A)). Currently, the IRS is
soliciting comments concerning Form
8814, Parents’ Election to Report Child’s
Interest and Dividends.
DATES: Written comments should be
received on or before July 1, 1996 to be
assured of consideration.
ADDRESSES: Direct all written comments
to Garrick R. Shear, Internal Revenue
Service, room 5571, 1111 Constitution
Avenue NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or

copies of the form(s) and instructions
should be directed to Martha R. Brinson,
(202) 622–3869, Internal Revenue
Service, room 5571, 1111 Constitution
Avenue NW., Washington, DC 20224.

SUPPLEMENTARY INFORMATION:

Title: Parents’ Election to Report
Child’s Interest and Dividends.

OMB Number: 1545–1128.
Form Number: Form 8814.
Abstract: Form 8814 is used by

parents who elect to report the interest
and dividend income of their child
under age 14 on their own tax return. If
this election is made, the child is not
required to file a return.

Current Actions: There are no changes
being made to the form at this time.

Type of Review: Extension of a
currently approved collection.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
1,100,000.

Estimated Time per Respondent: 1hr.
19 min.

Estimated Total Annual Burden
Hours: 1,441,000.

Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Approved: April 24, 1996.
Garrick R. Shear,
IRS Reports Clearance Officer.
[FR Doc. 96–10829 Filed 4–30–96; 8:45 am]
BILLING CODE 4830–01–U

Proposed Collection; Comment
Request for Form 5329

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice and request for
comments.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
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to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to take this
opportunity to comment on proposed
and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104–13 (44 U.S.C.
3506(c)(2)(A)). Currently, the IRS is
soliciting comments concerning Form
5329, Additional Taxes Attributable to
Qualified Retirement Plans (Including
IRAs), Annuities, and Modified
Endowment Contracts.
DATES: Written comments should be
received on or before July 2, 1996 to be
assured of consideration.
ADDRESSES: Direct all written comments
to Garrick R. Shear, Internal Revenue
Service, room 5571, 1111 Constitution
Avenue NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the form(s) and instructions
should be directed to Martha R. Brinson,
(202) 622–3869, Internal Revenue
Service, room 5571, 1111 Constitution
Avenue NW., Washington, DC 20224.

SUPPLEMENTARY INFORMATION:

Title: Additional Taxes Attributable to
Qualified Retirement Plans (Including
IRAs), Annuities, and Modified
Endowment Contracts.

OMB Number: 1545–0203.
Form Number: Form 5329.
Abstract: This form is used to

compute and collect taxes related to
distributions from individual retirement
arrangements (IRAs) and other qualified
plans. These taxes are for excess
contributions to an IRA, premature
distributions from an IRA and other
qualified retirement plans, excess
accumulations in an IRA and excess
distributions from qualified retirement
plans. The data is used to help verify
that the correct amount of tax has been
paid.

Current Actions: There are no changes
being made to the form at this time.

Type of Review: Extension of a
currently approved collection.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
1,000,000.

Estimated Time per Respondent: 4 hr.
49 min.

Estimated Total Annual Burden
Hours: 4,820,000.

Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Approved: April 24, 1996.
Garrick R. Shear,
IRS Reports Clearance Officer.
[FR Doc. 96–10830 Filed 4–30–96; 8:45 am]
BILLING CODE 4830–01–U

Office of Thrift Supervision

[AC–30; OTS No. 4768]

Peoples Federal Savings and Loan
Association of Massillon, Massillon,
Ohio; Approval of Conversion
Application

Notice is hereby given that on April
22, 1996, the Director, Corporate
Activities, Office of Thrift Supervision,
or her designee, acting pursuant to
delegated authority, approved the
application of Peoples Federal Savings
and Loan Association of Massillon,
Massillon, Ohio, to convert to the stock
form of organization. Copies of the
application are available for inspection
at the Dissemination Branch, Office of
Thrift Supervision, 1700 G Street, N.W.,
Washington, D.C. 20552, and the Central
Regional Office, Office of Thrift
Supervision, 200 West Madison Street,
Suite 1300, Chicago, Illinois 60606.

Dated: April 25, 1996.
By the Office of Thrift Supervision,

Nadine Y. Washington,
Corporate Secretary.
[FR Doc. 96–10697 Filed 4–30–96; 8:45 am]
BILLING CODE 6720–01–P

[AC–29; OTS No. 3481]

Prestige Bank, A Federal Savings
Bank, Pittsburgh, Pennsylvania;
Approval of Conversion Application

Notice is hereby given that on April
22, 1996, the Director, Corporate
Activities, Office of Thrift Supervision,
or her designee, acting pursuant to
delegated authority, approved the
application of Prestige Bank, A Federal
Savings Bank, Pittsburgh, Pennsylvania,
to convert to the stock form of
organization. Copies of the application
are available for inspection at the
Dissemination Branch, Office of Thrift
Supervision, 1700 G Street, N.W.,
Washington, D.C. 20552, and the
Northeast Regional Office, Office of
Thrift Supervision, 10 Exchange Place,
18th Floor, Jersey City, New Jersey
07302.

Dated: April 25, 1996.
By the Office of Thrift Supervision.

Nadine Y. Washington,
Corporate Secretary.
[FR Doc. 96–10696 Filed 4–30–96; 8:45 am]
BILLING CODE 6720–01–P

[AC–28; OTS No. 2243]

Wayne Savings Bank, F.S.B., Wayne,
New Jersey; Approval of Conversion
Application

Notice is hereby given that on April
17, 1996, the Director, Corporate
Activities, Office of Thrift Supervision,
or her designee, acting pursuant to
delegated authority, approved the
application of Wayne Savings Bank,
F.S.B., Wayne, New Jersey, to convert to
the stock form of organization. Copies of
the application are available for
inspection at the Dissemination Branch,
Office of Thrift Supervision, 1700 G
Street, N.W., Washington, D.C. 20552,
and the Northeast Regional Office,
Office of Thrift Supervision, 10
Exchange Place, 18th Floor, Jersey City,
New Jersey 07302.

Dated: April 25, 1996.
By the Office of Thrift Supervision.

Nadine Y. Washington,
Corporate Secretary.
[FR Doc. 96–10695 Filed 4–30–96; 8:45 am]
BILLING CODE 6720–01–P
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1 Pursuant to that section, OFCCP and EEOC
published joint regulations which set forth
procedures governing the processing of complaints
that fall within the overlapping jurisdiction of both
title I of the ADA and section 503. 41 CFR part 60–
742 (OFCCP) and 29 CFR part 1641 (EEOC). The
joint rule requires, among other things, that OFCCP
(acting as EEOC’s agent) process and resolve
complaints of employment discrimination based on
disability for purposes of title I of the ADA (as well
as for section 503) when there is jurisdiction under
both statutes. OFCCP is required by the rule to
apply legal standards that are consistent with the
substantive legal standards applied under the ADA.

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Part 60–741

RIN 1215–AA76

Affirmative Action and
Nondiscrimination Obligations of
Contractors and Subcontractors
Regarding Individuals With Disabilities

AGENCY: Office of Federal Contract
Compliance Programs, Labor.
ACTION: Final rule.

SUMMARY: The Office of Federal Contract
Compliance Programs of the Department
of Labor (OFCCP) is revising the
regulations implementing section 503 of
the Rehabilitation Act of 1973, as
amended (section 503 or the act), which
requires Government contractors and
subcontractors to take affirmative action
to employ and advance in employment
qualified individuals with disabilities.
The final rule makes three general types
of revisions to the section 503
regulations. First, the regulations’
nondiscrimination provisions generally
are conformed to the regulations
published by the Equal Employment
Opportunity Commission (EEOC)
implementing title I of the Americans
with Disabilities Act of 1990 (ADA).
Second, the regulations incorporate
recent amendments to section 503.
Third, the regulations are revised to
strengthen and clarify various existing
provisions relating to affirmative action,
recordkeeping, enforcement and other
issues. In addition, the term ‘‘Director’’
that appears in the current regulations
and the previous proposal has been
replaced throughout the final rule with
the term ‘‘Deputy Assistant Secretary.’’

The final rule partially withdraws a
final rule published by the Department
of Labor on December 30, 1980 (which
was subsequently suspended)
concerning section 503, Executive Order
11246 and the Vietnam Era Veterans’
Readjustment Assistance Act of 1974, as
amended. The withdrawal applies only
to those provisions of the rule which
pertain to section 503.
EFFECTIVE DATE: These regulations will
take effect on August 29, 1996.
FOR FURTHER INFORMATION CONTACT: Joe
N. Kennedy, Deputy Director, OFCCP,
202–219–9475 (voice), 1–800–326–2577
(TDD). Copies of this final rule,
including copies in alternative formats,
may be obtained by calling OFCCP at
202–219–9430 (voice) or 1–800–326–
2577 (TDD). The alternative formats
available are: Large print, electronic file
on computer disk, and audio-tape.

SUPPLEMENTARY INFORMATION:

Current Regulations and Rulemaking
History

This final rule revises the current
regulations (41 CFR part 60–741)
implementing section 503 of the
Rehabilitation Act of 1973, as amended
(29 U.S.C. 793) (section 503 or the act),
which requires parties holding a
Government contract or subcontract in
excess of $10,000 to ‘‘take affirmative
action to employ and advance in
employment qualified individuals with
disabilities.’’ These regulations establish
specific affirmative action obligations
for contractors (e.g., contractors are
required to use effective practices to
recruit qualified individuals with
disabilities). The duty to undertake
affirmative action encompasses a duty
to refrain from discriminating against
qualified individuals with disabilities.

On October 21, 1992, the Department
of Labor’s Office of Federal Contract
Compliance Programs (OFCCP)
published a notice of proposed
rulemaking (NPRM or the proposal), 57
FR 48084, proposing to revise the
regulations implementing section 503. A
notice correcting certain technical errors
in the NPRM was issued on October 30,
1992. 57 FR 49160. The comment period
ended November 20, 1992. Thirty-seven
comments were received. A number of
comments were submitted on behalf of
several organizations and represented
the views of various groups, employers,
or individuals with disabilities. The
comments have been analyzed and
considered in the development of this
final rule.

Regulatory Revisions

1. Conformance With Americans With
Disabilities Act Standards

The final rule was precipitated, in
part, by the passage of the Americans
with Disabilities Act of 1990, 42 U.S.C.
12101 et seq. The Americans with
Disabilities Act provides comprehensive
civil rights protections to individuals
with disabilities in the areas of
employment, public accommodations,
State and local governmental services,
and telecommunications. Title I of the
Americans with Disabilities Act (ADA),
which is enforced by the Equal
Employment Opportunity Commission
(EEOC), prohibits private and State and
local governmental employers from
discriminating against qualified
individuals with disabilities in all
aspects of employment. The EEOC
published regulations implementing the
ADA on July 26, 1991 (29 CFR part
1630). The ADA regulations establish
comprehensive, detailed prohibitions

regarding disability discrimination but
do not address issues regarding
affirmative action. The ADA and its
implementing regulations became
effective on July 26, 1992, with respect
to employers with 25 or more
employees; on July 26, 1994, this
coverage was extended to employers
with 15 or more employees.

This final rule conforms OFCCP’s
section 503 regulations to the EEOC’s
ADA regulations. This action ensures
that OFCCP and EEOC will avoid the
imposition of inconsistent legal
standards when processing complaints
of discrimination that fall within the
overlapping jurisdiction of both section
503 and title I of the ADA, as is required
by section 107(b) of the ADA and by a
recent amendment to section 503.
Section 107(b) of the ADA requires that
OFCCP and EEOC establish procedures
to ensure that administrative complaints
filed under both laws are ‘‘dealt with in
a manner that avoids duplication of
effort and prevents imposition of
inconsistent or conflicting standards.’’ 1

Section 505(c) of the Rehabilitation Act
Amendments of 1992 (Pub. L. 102–569,
106 Stat. 4344) (the 1992 amendments
or the 1992 legislation) amended section
503 by adding a new paragraph (e)
which expressly obligates the Secretary
of Labor to develop these same
procedures. Also, the 1992 amendments
added a new paragraph (d) to section
503, which provides that ‘‘The
standards used to determine whether
[section 503] has been violated in a
complaint alleging nonaffirmative
action employment discrimination
under [section 503] shall be the
standards applied under title I of the
Americans with Disabilities Act of
1990.’’ In conforming the section 503
regulations to the EEOC’s ADA
regulations, this rule effectively
implements these requirements.

One of the comments submitted in
response to the publication of the NPRM
expressed the view that OFCCP’s post-
ADA role should be to focus its
enforcement efforts on affirmative
action matters, as distinguished from
discrimination issues. The commenter’s
view is based on the assertion that
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2 Section 505(b) of the 1992 amendments also
requires OFCCP to promulgate regulations that set
forth the standards used for granting separate
facility waivers. This final rule does not implement
this requirement. OFCCP issued a separate
proposed rule setting out proposed regulatory
standards for granting separate facility waivers on
February 14, 1996 (60 FR 5902).

OFCCP’s authority to engage in
compliance activities under section 503
relating to issues of discrimination was
limited by the passage of the ADA,
which, the commenter contends,
effectively transferred much of OFCCP’s
authority in this area to EEOC. OFCCP
disagrees. OFCCP’s role in the
enforcement of the nondiscrimination
requirements of section 503 was
reaffirmed by the provisions of the ADA
and the 1992 amendments requiring
coordination of enforcement under the
ADA and section 503 and the
application of ADA standards in section
503 discrimination cases.

Nondiscrimination requirements are
discussed in more detail in this final
rule than in the current regulations,
because the final rule incorporates the
more expansive discussion of these
requirements contained in the ADA
regulations. However, OFCCP views the
expanded discussion as a clarification of
the general nondiscrimination
requirements under the current
regulations, rather than as a significant
alteration of those requirements.
Accordingly, in general, this final rule
does not affect the applicability of case
law (administrative and judicial)
developed under section 503. (Thus,
section 503 case law continues in effect
unless inconsistent or in conflict with
this rule.)

Because this final rule generally
conforms the section 503
nondiscrimination regulations to the
EEOC’s ADA regulations, the
Interpretative Guidance on Title I of the
Americans with Disabilities Act set out
as an appendix to the title I
regulations—which provides guidance
about key provisions of the
regulations—is equally applicable with
respect to the interpretation of the
parallel provisions of these regulations.
Similarly, the Technical Assistance
Manual on the Employment Provisions
(Title I) of the Americans with
Disabilities Act issued by the EEOC may
also be relied upon for guidance.

As is discussed later in this preamble,
however, there are a number of
differences, primarily of an editorial or
technical nature, between this rule and
EEOC’s regulations. For instance, the
rule uses the term ‘‘contractor,’’ which
is specific to the section 503 program,
rather than the analogous terms used by
the ADA—‘‘covered entity’’ and
‘‘employer.’’ This final rule also
contains a few explanatory footnotes,
which are intended for clarity only.
OFCCP wishes to reemphasize that it
intends to apply its regulations
consistently with parallel provisions of
the ADA regulations.

2. Implementation of the 1992 Statutory
Amendments

This rule also implements a number
of recent legislative amendments to
section 503, including—with one
exception discussed below—the
amendments set forth in the 1992
legislation. The 1992 legislation was
signed into law on October 29, 1992,
eight days after the issuance of the
NPRM, and thus the amendments to
section 503 contained in that legislation
were not reflected in the proposal. The
amendments to the current section 503
regulations that are necessitated by the
1992 legislation and are ministerial and
technical in nature have been
incorporated into this rule without
substantive change. Publication in
proposed form would serve no useful
purpose and is unnecessary under the
Administrative Procedure Act (5 U.S.C.
553(b)(B)). OFCCP, therefore, finds good
cause to waive notice of proposed
rulemaking with respect to the
implementation of these amendments.
The revisions to the regulations
necessitated by the legislative
amendments are described below.

The 1992 legislation amended the
act’s general jurisdictional provisions in
two respects. First, section 505(a) of the
1992 legislation amended section 503(a)
by raising the contract dollar amount
threshold for covering a contractor from
‘‘in excess of $2500’’ to ‘‘in excess of
$10,000.’’ Accordingly, this rule
replaces all references to $2500
contained in the current regulations
with references to $10,000.

Second, section 505(a) of the 1992
legislation also removed a provision in
section 503 of the act limiting its
coverage to the contractor’s positions
that are engaged in work related to
Government contracts. Prior to this
amendment, section 503(a) provided
that Government contracts and
subcontracts ‘‘shall contain a provision
requiring that, in employing persons to
carry out such contract, the party
contracting with the United States shall
take affirmative action to employ and
advance in employment qualified
individuals with handicaps.’’ The 1992
legislation struck out the phrase ‘‘in
employing persons to carry out such
contract.’’ The effect of this amendment
is to apply the requirements of section
503 to all of a covered contractor’s or
subcontractor’s work force at all of its
facilities.

In response to the coverage
amendment, the few references to the
‘‘carry out the contract’’ language
contained in the NPRM are omitted
from this final rule. Further, in order to
reflect this amendment, proposed § 60–

741.4(a)(2)—which expressly limited
application of the regulations to
positions that are engaged in carrying
out a contract—has been revised in the
final rule to clarify that such limitation
applies only to the contractor’s
employment decisions and practices
occurring before the amendment (see
discussion in the section-by-section
analysis below).

Moreover, section 505(b) of the 1992
legislation codified the ‘‘separate
facility’’ waiver provision contained in
the current regulations (§ 60–741.3(a)(5))
by expressly incorporating it (with
minor editorial changes) into section
503. The provision permits the
contractor to seek a waiver from the
requirements of the regulations for
facilities that are not connected to a
Government contract. (The amendment
added a new subsection (c)(2) to section
503 of the act; it supplemented existing
subsection (c), which the amendment
redesignated as subsection (c)(1),
authorizing the granting of regulatory
waivers in the national interest.) The
legislative history of the waiver
amendment indicates that it was
included in the legislation in order to
reaffirm the long-standing ‘‘separate
facility’’ waiver policy codified in the
regulations. S. Rep. 357, 102nd Cong.,
2d Sess. 72 (1992).

This rule implements the waiver
amendment by retaining the current
regulations’ separate facility waiver
provision (without change); the final
rule sets out the provision at § 60–
741.4(b)(3). As is discussed above, the
NPRM had replaced the current waiver
provision with proposed § 60–
741.4(a)(2), which is retained in this
final rule with modifications (see
discussion below).2

Also, the 1992 legislation (§ 102(f)(4))
clarified that homosexuality and
bisexuality are not disabilities under
section 503, and excluded from
protection under section 503 certain
conditions (e.g., transvestism,
transsexualism, pedophilia and
compulsive gambling) in order to
conform the types of conditions
protected from discrimination under
section 503 and the ADA. These
provisions are incorporated by the final
rule in §§ 60–741.3(d) and (e), and are
discussed in the section-by-section
analysis below.
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3 The NPRM specifically requested public input
on the topic of affirmative action under section 503,
including comment on the appropriateness of the
affirmative action obligations contained in the
proposal and suggestions regarding other
obligations that might be imposed. The public input
on these issues was quite limited. OFCCP is
continuing to explore these issues and will consider
whether further revisions to the regulations’
affirmative action provisions would be appropriate.

Finally, the 1992 legislation
substituted the term ‘‘disability’’ for the
term ‘‘handicap’’ throughout the
Rehabilitation Act, including section
503 (see, e.g., § 102(f)(2) of the 1992
legislation). This amendment, which
did not affect the meaning or
application of the term, conforms the
terminology used by the Rehabilitation
Act to that used in the ADA. The NPRM
proposed a similar substitution in
language throughout the section 503
regulations, which is carried forward in
this final rule. (The proposed definition
of ‘‘individual with a disability’’
clarified, at § 60–741.2(n)(2), that the
regulations refer to that term rather than
to the term ‘‘individual with
handicaps,’’ which was then used in the
Rehabilitation Act. This statement is
omitted from this final rule.)

3. Partial Withdrawal of the 1980 Final
Rule

This final rule also partially
withdraws a final rule published by
OFCCP on December 30, 1980 (45 FR
86215; corrected at 46 FR 7332, January
23, 1981), and deferred indefinitely on
August 25, 1981 (46 FR 42865). That
1980 rule would have revised the
regulations at 41 CFR chapter 60
implementing section 503 of the
Rehabilitation Act as well as two other
laws enforced by OFCCP—Executive
Order 11246 (30 FR 12319, September
28, 1965), as amended (the Executive
Order), and the affirmative action
provisions of the Vietnam Era Veterans’
Readjustment Assistance Act of 1974, as
amended (38 U.S.C. 4212) (section
4212). The Executive Order requires
Government contractors and
subcontractors to assure equal
employment opportunity without regard
to race, color, religion, sex and national
origin. Section 4212 mandates similar
requirements with regard to the
employment of certain disabled veterans
and veterans of the Vietnam era.

The December 30, 1980, rule was to
take effect on January 29, 1981. On
January 28, 1981, the Department of
Labor published a notice (at 46 FR 9084)
delaying the effective date of the final
rule until April 29, 1981, to allow the
Department time to review the
regulation fully. The Department
published three subsequent deferrals of
the rule in 1981 in order to fully review
the regulations in accordance with
Executive Order 12291, to permit
consultation with interested groups, and
to comply with intergovernmental
review and coordination procedures.
The Department again postponed the
rule’s effective date on August 25, 1981,
until action could be taken on a
proposed rule published on the same

date (46 FR 42968). The August 25,
1981, proposal would have revised a
number of provisions contained in the
December 30, 1980, final rule as well as
a number of provisions in 41 CFR
chapter 60 which were not amended by
that final rule. Final action has not been
taken with respect to the proposed
regulations issued on August 25, 1981,
or, consequently, with respect to the
1980 final rule.

The substance of a number of the
provisions contained in the 1980 final
rule pertaining to the current section
503 regulations was incorporated into
the NPRM and is carried forward by this
final rule. However, as explained in the
NPRM, OFCCP has determined not to go
forward with some of the other revisions
to the regulations. In order to avoid
conflict with the 1980 final rule, this
final rule withdraws all provisions of
the 1980 rule that pertain to section 503.

4. Impact on the 1980 Proposed Rule
On December 30, 1980, OFCCP

published a proposed rule (45 FR
86206), the primary purpose of which
was to conform the regulations
implementing section 503 and section
4212 (which were patterned after those
implementing section 503) to the
employment provisions of the
Department of Labor’s regulations
implementing section 504 of the
Rehabilitation Act, which appear at 29
CFR part 32. Because this final rule
conforms the section 503 regulations to
those implementing title I of the ADA,
it supersedes the 1980 proposal insofar
as the 1980 proposal would conform
section 503’s regulations to those
implementing section 504.

Overview of Final Rule
This final rule consists of five

subparts. Subpart A, ‘‘Preliminary
Matters, Equal Opportunity Clause,’’
explains the purpose, application and
construction of the regulations in
general and contains an extensive
definitions section. The definitions
section incorporates the definitions
contained in the EEOC regulations
implementing title I of the ADA which
are relevant to the enforcement of
section 503 and contains a number of
revisions to the current definitions as
well. Subpart A also contains provisions
relating to coverage under section 503,
and coverage exemptions and waivers,
as well as the equal opportunity clause,
which delineates a covered contractor’s
general duties under the act. Subpart B
is a new subpart, which specifies the
employment actions that will be
deemed to constitute prohibited
discrimination under section 503. In
general, this subpart is identical to the

parallel provisions in the EEOC
regulations. Some deletions and
modifications have been made with
respect to the EEOC regulations to
conform to section 503 policies and
procedures. Subpart C, which governs
the applicability of the affirmative
action program requirement,
reorganizes, clarifies and strengthens
the affirmative action provisions in the
current regulations. This subpart is not
paralleled in the ADA regulations,
which mandate nondiscrimination
requirements only. As stated in § 60–
741.40(a) and discussed below, the
requirements of subpart C apply only to
Government contractors with 50 or more
employees and a contract of $50,000 or
more. All other subparts of the
regulation are applicable to all
contractors covered by section 503.3
Subpart D covers general enforcement
and complaint procedures. To help
ensure an enforcement approach
consistent with that used under the
Executive Order, this subpart
incorporates a number of provisions
from the regulations implementing the
Executive Order. Further, subpart D’s
provisions regarding complaint
procedures are conformed to the
counterpart provisions contained in
procedural regulations applicable to the
ADA. Subpart E, Ancillary Matters,
incorporates revised provisions on
recordkeeping (e.g., it extends the
current one-year record retention period
to two years for larger contractors and
conforms the scope of the retention
obligation to that applied by the EEOC
under the ADA) and makes other
revisions.

Finally, the rule contains two new
appendices. One of the new appendices
sets out guidance on positions engaged
in carrying out a Government contract.
This is an important concept in
determining which of the contractor’s
positions are subject to part 60–741 with
respect to its employment decisions and
practices occurring before October 29,
1992. (As noted above, on that date,
section 503, which had applied only
insofar as the contractor was employing
persons to carry out a contract, was
amended to extend coverage thereunder
to all of the contractor’s positions—
irrespective of their relation to the
contract.) The second new appendix
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sets out guidance on the duty to provide
reasonable accommodation under the
act. The appendix is consistent with the
discussion of this issue contained in the
Interpretative Guidance on Title I of the
Americans with Disabilities Act which
is set out as an appendix to the EEOC’s
ADA regulations.

A discussion of significant comments
and an explanation of the changes made
from the NPRM to this final rule (other
than those discussed above) follows.

Section-by-Section Analysis of
Comments and Revisions

Section 60–741.1 Purpose,
Applicability and Construction

Section 60–741.1(b) Applicability
Proposed paragraph (b) stated in part

that the regulations apply to
Government contracts which are
performed within the United States.
Upon reconsideration, OFCCP believes
that this statement is unnecessary in
this context, inasmuch as a similar
clarification is made in § 60–741.4(a)(4)
(which, as discussed below, has been
revised for clarity). Therefore, the
statement is omitted in the final rule.

Section 60–741.2 Definitions

Section 60–741.2(a) Act
The citation of authority contained in

the proposed definition has been
revised to make reference to the
Rehabilitation Act Amendments of
1992.

Section 60–741.2(d) Deputy Assistant
Secretary

The current regulation defines the
term ‘‘Director.’’ The Director has been
given the new title of ‘‘Deputy Assistant
Secretary for Federal Contract
Compliance’’; the final rule has been
revised accordingly.

Section 60–741.2(f) United States
The current regulation defines the

United States as including the Panama
Canal Zone. The proposal deleted the
Panama Canal Zone, which by treaty is
no longer part of the United States, and
added the Northern Mariana Islands.
The final rule further updates the
definition by listing Wake Island and
deleting the Trust Territory of the
Pacific Islands.

Section 60–741.2(i) Government
Contract

Four commenters objected to the
clarification set forth in the definition of
the term ‘‘Government contract’’—that
contracts covered under section 503
include those under which the
Government is a seller of goods or
services as well as those under which it

is a purchaser. In relevant part, the
definition provides that a ‘‘Government
contract’’ is ‘‘any agreement or
modification thereof between any
contracting agency and any person for
the purchase, sale or use of personal
property or nonpersonal services
(including construction).’’ The NPRM
proposed substitution of a reference to
contracts for the ‘‘purchase, sale or use’’
of goods or services for the existing
reference (§ 60–741.2) to the
‘‘furnishing’’ of goods or services. (The
existing regulation also states that the
term ‘‘services,’’ as used in the
definition, applies irrespective of
whether the Government is a purchaser
or seller. This statement is unnecessary
in light of the proposed revision, and
thus was not carried forward in the
NPRM.) The commenters contended
that this interpretation is inconsistent
with section 503(a), because the statute
expressly or implicitly limits coverage
to those contracts in which the Federal
Government is procuring property or
nonpersonal services, rather than those
in which it is the supplier. For the
reasons discussed below, OFCCP
believes that the definition as proposed
in the NPRM is consistent with the
statute, and thus declines to modify it.

In relevant part, section 503(a)
provides that coverage under the act
applies to ‘‘Any contract * * * entered
into by any Federal department or
agency for the procurement of personal
property and nonpersonal services
(including construction).’’ OFCCP has
long interpreted the statute to cover
both contracts in which the Government
is the seller of goods or services and
those in which it is the purchaser. This
interpretation is supported by the
statute’s use of the term ‘‘any contract’’
and by its broad remedial purpose.
OFCCP believes that the statute’s use of
the term ‘‘procurement’’ simply refers to
the subject matter of the contract, and
does not restrict its application to
situations in which the Government,
rather than the contractor, is procuring
goods or services. Further direct support
is found in the act’s legislative history—
which describes section 503 as applying
to ‘‘any contract * * * entered into by
any Federal department or agency for
personal property or services’’ (S. Rep.
No. 318, 93rd Cong., 1st Sess., reprinted
in 1973 U.S. Code Cong. & Ad. News
2142 (emphasis added)), and as ‘‘a
provision to ensure [that] any qualified
handicapped individual shall be given
full and fair consideration for
employment by any contractor who
seeks to contract with the Federal
Government’’ (id., reprinted in 1973
U.S. Code Cong. & Ad. News 2123

(emphasis added)). There is nothing in
this legislative history suggesting that
Congress intended to limit coverage
under the act to contracts in which the
Government is a purchaser.

Moreover, at least one court has
upheld a similar interpretation under
the Executive Order. Crown Central
Petroleum Corp. v. Kleppe, 424 F. Supp.
744 (D. Md. 1976). In relevant part, the
Executive Order (at section 202)
provides that (with the exception of
certain specified types of contracts), a
provision obligating the contractor to
comply with the Order shall be
included in ‘‘every Government
contract.’’ In Kleppe, the court held that
the Executive Order is applicable to the
Government’s lease to Crown Central of
rights to mine on Federal lands. The
court ruled that the application of the
Executive Order to this situation is
consistent with the Order’s literal
language, and that an interpretation
limiting the Order’s application to only
suppliers of goods or services would be
inconsistent with the national policy of
eliminating racial and other
discrimination embodied in the
Executive Order. 424 F. Supp. at 427–
28. An analogous rationale applies to
section 503 in view of Congress’ clear
intent that the contract coverage
provisions of section 503 parallel those
of the Executive Order. See S. Rep. No.
1297, 93rd Cong., 2d Sess., reprinted in
1974 U.S. Code Cong. & Ad. News 6427.

One commenter objected to the
subdefinition of ‘‘personal property’’
(§ 60–741.2(i)(6)) as inconsistent with
OFCCP’s statutory authority. The
definition states that the term, as used
in connection with the terms
‘‘Government contract’’ and
‘‘subcontract’’ (§ 60–741.2(l)), ‘‘includes
supplies and contracts for the use of real
property (such as lease arrangements),
unless the contract for the use of real
property itself constitutes real property
(such as easements).’’ The commenter
asserted that neither a plain reading of
section 503 itself—which states that the
act applies to contracts concerning
personal property and nonpersonal
services—nor its legislative history
supports an interpretation that
leasehold interests in real property are
covered by the act.

The current definition of
‘‘Government contract’’ (at § 60–741.2)
provides, in relevant part, that the term
includes agreements ‘‘for the furnishing
of supplies or services or for the use of
real or personal property including lease
arrangements.’’ As stated in the NPRM’s
preamble, the revision to the regulation
was intended ‘‘to make clear, consistent
with the language of the act, that only
contracts regarding personal property
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(including those for the use of real
property where such use constitutes
personal property) and ‘nonpersonal’
services are covered.’’ The subdefinition
of ‘‘personal property’’ simply
recognizes that real property leases
constitute personal property under the
common law, and applies that principle
in defining the scope of coverage under
section 503. See, e.g., In re Wolverton
Associates, Inc. v. Official Creditors’
Committee, 909 F.2d 1286 (9th Cir.
1990); United States v. Dally, 165 F.
Supp. 194 (S.D.N.Y. 1958); First
National Bank of Kansas City v. Nee, 85
F. Supp. 840 (W.D. Mo. 1949), aff’d, 190
F.2d 61 (8th Cir. 1951). The
subdefinition is retained in the final
regulation without modification.

Several commenters representing
credit unions raised objections to
OFCCP’s position, as stated in the
NPRM’s preamble, that Federal deposit
and share insurance constitutes a
Government contract within the
meaning of section 503, and thus
subjects financial institutions with such
insurance to coverage under the act. The
statement in the NPRM’s preamble
regarding coverage of Federal deposit
and share insurance as a Government
contract did not reflect any change in
the regulations implementing section
503—indeed, the NPRM did not propose
any regulatory provisions regarding this
issue. Rather, the preamble discussion
merely restated and clarified the
agency’s long-standing position; it was
noted that OFCCP stated this position in
the purpose and application section
(§ 60–741.1) of its 1980 final rule.
(Similar opposition had been raised in
response to the proposal preceding the
1980 final rule.) The preamble also
stated that OFCCP continues to hold
this view, and that OFCCP declined to
incorporate into the proposal a similar
statement regarding coverage of Federal
deposit and share insurance, because
OFCCP believed it is unnecessary to
single out this contractual relationship
from any other covered by the
regulations. This statement, then, was
merely intended to explain why the
proposal differed from the 1980 final
rule, and simply echoed OFCCP’s long-
standing policy on the issue.
Nevertheless, OFCCP conducted a
careful and detailed reevaluation of its
position in light of changes in some of
the statutes affecting the financial
industry. Based upon that review,
OFCCP continues to believe in the
soundness of its position and does not
modify it.

Additionally, these commenters
asserted that coverage of Federal deposit
and share insurance under section 503
would improperly interfere with the

authority of the regulatory agencies of
financial institutions to regulate credit
unions. Also, some commenters asserted
that such a position is invalid because
to date OFCCP has failed to issue a rule
codifying it; relatedly, some
commenters requested that OFCCP seek
public comment on the coverage issue,
and others requested that the comment
period for the NPRM be extended to
permit additional public input on the
issue. OFCCP believes that it need not
expressly incorporate its policy into a
regulatory provision or seek public
comment, inasmuch as the policy
merely reflects an interpretation of an
existing regulatory provision (i.e., the
definition of ‘‘Government contract’’);
thus, it is exempt from the notice and
comment procedures of the
Administrative Procedure Act. See 5
U.S.C. 553(b)(A).

OFCCP also wishes to reemphasize
that it will continue to maintain its
long-standing policy of imposing
sanctions other than debarment of
financial institutions from future
deposit or share insurance, or
cancellation, termination or suspension
of a financial institution’s deposit or
share insurance for violations of section
503 (see § 60–741.66 Sanctions and
penalties).

Section 60–741.2(l) ‘‘Subcontract’’
The final rule was revised slightly to

correct a clerical error. The proposed
definition of ‘‘subcontract’’ had
inadvertently omitted the parenthetical
phrase ‘‘(including construction)’’. The
proposed and final definitions of the
term ‘‘Government contract’’ (§ 60–
741.2(i)(5)) confirm that the
parenthetical phrase was intended to be
included in the definition of
‘‘subcontract’’ the same as it is included
in the definition of the term
‘‘Government contract’’ so that the
definitions are parallel.

Section 60–741.2(q) ‘‘Substantially
limits’’

The final rule was revised slightly to
mirror the corresponding definition in
the ADA regulations. The proposed rule
had used the phrase ‘‘within the normal
range of abilities of persons in the
general population’’ in place of the ADA
rule’s reference to the ‘‘average person
in the general population.’’ The
proposal stated that the difference in
language was intended for clarity only
and that OFCCP intended to apply the
definition and subdefinition in the same
manner as they are applied under the
ADA. However, in order to prevent any
misunderstanding regarding OFCCP’s
intent, the final rule repeats the ADA
language verbatim and includes a

footnote further describing the
definition.

Additionally, the subdefinition
relating to substantial limitation in the
major life activity of working has been
revised slightly to conform to the
corresponding ADA provision at 29 CFR
1630.2(j)(3). As revised, it refers to the
average person in the general
population having comparable training,
skills, and abilities.

Section 60–741.2(v) ‘‘Reasonable
accommodation’’

The final rule incorporates a
definition identical to the ADA
definition at 29 CFR 1630.2(o) (see
appendix discussion related to
§ 1630.2(o)); the current section 503
regulations do not contain a definition
of the term. The definition states that a
reasonable accommodation is any
change in the work environment or the
way job duties are customarily
performed that enables individuals with
disabilities to perform the essential
functions of the job in issue, or that
ensures equal opportunity for
individuals with disabilities with
respect to the application process or the
enjoyment of benefits and privileges of
employment.

The proposal had contained a slight
modification of the ADA definition.
Paragraph (v)(1)(i) of the OFCCP
proposal referred to modifications to the
job application process that enable ‘‘an
applicant’’ with a disability to be
considered for a position, while the
ADA definition uses the term ‘‘qualified
applicant’’ in this context. However, the
final rule repeats the ADA regulation
verbatim, in order to clarify that the
interpretation is meant to be the same.
OFCCP now explains in a footnote that
contractors should not draw the
erroneous inference that their duty to
provide a reasonable accommodation
with respect to applicants with
disabilities is limited to those who
ultimately can demonstrate that they are
qualified to perform the job in issue.
Applicants with disabilities must be
provided a reasonable accommodation if
they are qualified with respect to the
application process (e.g., if they present
themselves at the correct location and
time to fill out an application). This is
the same approach used under the
ADA’s definition.

The proposal contained a similar
departure from the ADA regulation in
paragraph (v)(3), which referenced an
informal, interactive process with ‘‘the
individual with a disability.’’ To clarify
that the regulations are meant to be
interpreted consistently, the final rule
mirrors the ADA regulation and refers to
a ‘‘qualified’’ individual. OFCCP now
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explains in a footnote that contractors
must engage in such an interactive
process with individuals with
disabilities because, until they have
done so, they may be unable to
determine whether a reasonable
accommodation is available that will
result in the person being qualified.

Section 60–741.2(y) Direct Threat

Two disability rights groups objected
to the reference to the health or safety
of the individual with a disability in the
definition of ‘‘direct threat.’’ One group
expressed the concern that the reference
to the risk to the individual might result
in direct threat determinations that are
based on paternalistic or stereotypical
views concerning persons with
disabilities. The other group asserted
that contractors might exempt
themselves from the requirements of
section 503 simply by invoking this
rationale with little or no evidence of an
actual threat. OFCCP believes that such
concerns are unwarranted. The
definition is identical to the parallel
definition contained in EEOC’s ADA
regulations (§ 1630.2(r)), which, in turn,
is based on the case law interpreting the
Rehabilitation Act. As noted in EEOC’s
interpretative guidance, the employer’s
assessment of whether there is a risk to
the individual with a disability, like its
assessment of risk to others, must be
based strictly on valid medical analyses
or other objective evidence. The
assessment must be made on a case-by-
case basis relying on the factors set out
in the definition, rather than on
subjective perceptions, irrational fears,
patronizing attitudes or stereotypes. See
Mantolete v. Bolger, 767 F.2d 1416 (9th
Cir. 1985); Bentivegna v. U.S.
Department of Labor, 694 F.2d 619 (9th
Cir. 1982); E.E. Black, Ltd. v. Marshall,
497 F.Supp. 1088 (D. Hi. 1980). OFCCP
intends to ensure that contractors
comply with this requirement. The final
rule adopts the definition without
change.

Section 60–741.3 Exceptions to the
Definitions of ‘‘Individual With a
Disability’’ and ‘‘Qualified Individual
with a Disability’’

Section 60–741.3(a)(4) Construction

Paragraph (a)(4)(ii) clarifies that an
individual is not necessarily protected
by section 503 simply because he or she
is a recovered or recovering drug abuser
or is erroneously regarded as a current
drug user. Such an individual must still
satisfy the requirements for protection
as a ‘‘qualified individual with a
disability.’’ An individual erroneously
regarded as illegally using drugs, for
example, would have to show that he or

she was regarded as a drug addict in
order to demonstrate that he or she
meets the definition of a ‘‘qualified
individual with a disability.’’

Section 60–741.3(a)(5) Current Illegal
Use of Drugs—Drug Testing

One commenter expressed a concern
that this provision conflicts with the
policy of the National Labor Relations
Board (NLRB) relating to an employer’s
obligation to engage in collective
bargaining with its employees’
representatives regarding the imposition
of a workplace drug testing policy.
Paragraph (a)(5) provides that a
contractor may seek reasonable
assurances, through drug testing and
other means, that a recovered or
recovering drug user is no longer
engaging in the illegal use of drugs. This
paragraph merely clarifies that such
drug testing does not conflict with the
regulations implementing section 503. It
does not require an employer to
implement drug testing, and therefore
does not conflict with the above NLRB
policy.

Section 60–741.3(d) Homosexuality
and Bisexuality

This paragraph of the final rule,
which clarifies that homosexuality and
bisexuality do not constitute disabilities
under section 503, incorporates (with
minor editorial changes) an amendment
contained in the 1992 legislation
(§ 102(f)(4)). (The amendment added a
new paragraph (E) to the definition of
‘‘individual with a disability’’ set out at
29 U.S.C. 706(8).) The amendment
parallels a provision contained in the
ADA (42 U.S.C. 12211(a)), which is
implemented in the EEOC’s regulations
at § 1630.3(e). The amendment was
intended to facilitate the consistent
application of section 503 and the ADA.

Section 60–741.3(e) Other Conditions
This paragraph, which specifies that

section 503 does not apply to certain
specified conditions—for instance,
transvestism, transsexualism,
pedophilia and compulsive gambling—
incorporates (with minor editorial
changes) an amendment contained in
the 1992 legislation (§ 102(f)(4)). (The
amendment added a new paragraph (F)
to the statutory definition of ‘‘individual
with a disability.’’) The paragraph
parallels a provision contained in the
EEOC’s regulations (§ 1630.3(d)). The
amendment was intended to conform
the types of conditions excluded from
protection under section 503 to those
excluded from protection under the
ADA (see 42 U.S.C. 12211(b)).
(Paragraph (d) of the NPRM provided
that the terms ‘‘individual with a

disability’’ and ‘‘disability’’ do not
apply to an individual solely because
the individual is a transvestite. That
clarification is subsumed within this
paragraph of the final rule.)

Section 60–741.4 Coverage and
Waivers

Section 60–741.4(a)(2) Coverage—
Positions Engaged in Carrying out a
Contract

The NPRM, among other things,
provided (at paragraph (a)(2)(i)) that the
regulations cover only positions of the
contractor that are engaged in carrying
out a Government contract, and (in
paragraphs (a)(2)(i) (A) and (B)) set forth
standards defining the circumstances
under which a position shall be deemed
to be engaged in carrying out a contract.
Further, the proposal (in paragraphs
(a)(2)(iii) (A) and (B)) required the
contractor to make a determination as to
which of its positions are covered by the
regulations as well and a record of its
determination, and (in paragraph
(a)(2)(iii)(C)) provided that if a
contractor fails to make this
determination, it must extend the
protections of the act and the
regulations to all of its positions until
such time as it makes the coverage
determination for a particular position.
The final rule revises these provisions
consistent with the 1992 amendment to
section 503 extending coverage under
the act to the contractor’s entire work
force.

As stated in the preamble to the
NPRM, the purpose of the provision
limiting application of the regulations to
positions that are engaged in carrying
out a contract was to more closely
conform the regulations to the
jurisdictional limitation then-contained
in section 503(a) as interpreted by the
court in Washington Metropolitan Area
Transit Authority v. DeArment, 55 EPD
¶40,507 (D.D.C. 1991). The 1992
legislation, by striking this jurisdictional
limitation from section 503, amended
the act to apply to all of a covered
contractor’s or subcontractor’s work
force. This amendment had prospective
effect only.

In order to reflect this statutory
amendment, the coverage limitation set
forth in paragraph (a)(2)(i) of the NPRM
has been revised in the final rule to
provide that the limitation applies only
to the contractor’s employment
decisions and practices occurring before
the amendment’s effective date—
October 29, 1992. The proposed
standards governing the determination
whether a position is engaged in
carrying out a contract have been
carried forward in the final rule without
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substantive change. (Stylistic revisions
reflecting the jurisdictional limitation’s
retroactive application have been
incorporated throughout paragraph
(a)(2) as well as in appendix D, which
sets out guidance regarding positions
engaged in carrying out a contract.)
Thus, for instance, in investigating
whether a contractor covered by section
503 has discriminated against an
individual with a disability in violation
of the act, the issue whether the
discriminatee was employed in, or was
an applicant for, a position engaged in
carrying out a Government contract will
be relevant only if the alleged
discrimination occurred before October
29, 1992. This section still has practical
utility because there are a number of
pending section 503 complaints
involving alleged violations of the act
which occurred before the amendment.

Moreover, the requirement contained
in the NPRM that the contractor
determine which of its positions carry
out contracts (and thus are covered) and
make a record of that determination has
been eliminated in the final rule. As
explained in the preamble to the NPRM,
this determination was necessary in
order to define the scope of the
contractor’s affirmative action and
nondiscrimination obligations under the
regulations. This determination, which
was intended to be applied
prospectively only, is no longer needed
inasmuch as the act has been amended
to extend those obligations to the
contractor’s entire work force.

Three commenters objected to ‘‘prong
A’’ of the coverage test (paragraph
(a)(2)(i)(A))—which provides that a
position is engaged in carrying out a
contract if its duties include work that
fulfills a contractual obligation, or work
that is necessary to, or that facilitates,
performance of the contract or a
provision of the contract. The
commenters asserted that this provision
is inconsistent with the jurisdictional
limitation that was contained in the
statute in that it would result in the
coverage of positions with a tenuous
connection to the contract. Further,
these commenters stated that the
regulation fails to provide sufficient
guidance as to which positions are
engaged in carrying out a contract. Two
of these commenters also objected to the
paperwork burdens associated with the
coverage determination requirement.

OFCCP disagrees with the assertion
that prong A is inconsistent with the
jurisdictional limitation. As stated in
the preamble to the proposed rule,
prong A reflects the practical reality that
performance of a contract generally
requires the cooperation of a variety of
individuals engaged in auxiliary and

related functions beyond direct
production of the goods or provision of
the services that are the object of the
contract. Therefore, OFCCP believes it
reasonable to construe positions
‘‘engaged in carrying out’’ a contract as
including those which perform work
that is necessary to, or that facilitates,
performance of the contract—even if the
work is not directly required by an
express contractual term. OFCCP also
disagrees that the regulation fails to
provide sufficient guidance on the
application of prong A; OFCCP has
attempted to provide contractors with as
much guidance as possible on this issue
in appendix D to the regulations.
Finally, the commenters’ concerns
regarding increased burdens have been
rendered moot in that the coverage
determination requirement has been
omitted in the final rule.

Section 60–741.4(a)(3) Contracts and
Subcontracts for Indefinite Quantities

One commenter raised a concern that
paragraph (a)(3) of this section will
result in undue burdens on contractors
in that it would require the
incorporation of the equal opportunity
clause (see § 60–741.5) into existing
indefinite quantity contracts whenever
an individual order under such
contracts meets the jurisdictional
amount for coverage. This concern is
unwarranted. This provision does not
require that an existing contract be
revised or reissued to incorporate the
clause physically in the contract in such
a situation; it simply provides that the
requirements of the clause shall apply to
the contract (irrespective of whether the
clause is physically incorporated into
the contract).

Section 60–741.4(a)(4) Work Within
the United States (Proposed)

Proposed § 60–741.4(a)(4) stated that
the regulations apply only to
‘‘employment within the United States.’’
(For the sake of clarity, the final rule
revises this section to substitute the
phrase ‘‘employment activities within
the United States’’ for the above
language.)

Under current § 60–741.4(a)(3), the
regulations are made applicable to work
performed abroad by employees
recruited within the United States. The
final rule narrows the scope of that
coverage. As discussed in the NPRM,
the proposed narrowing was a response
to the Supreme Court’s decision in
EEOC v. Aramco, 111 S. Ct. 1227 (1991),
which held that title VII of the Civil
Rights Act of 1964 (title VII) does not
apply to United States citizens
employed abroad by United States
employers. OFCCP concluded that a

similar coverage limitation applies to
section 503. Upon reconsideration,
OFCCP believes that proposal failed to
clearly reflect OFCCP’s policy with
respect to the coverage of employment
decisions made within the United States
affecting employment opportunities
abroad (issues which were not
addressed by the Aramco decision).
Accordingly, the final rule revises this
section to clarify that the regulations
cover decisions of the contractor made
within the United States, pertaining to
the contractor’s applicants and
employees who are within the United
States, regarding employment
opportunities abroad. OFCCP’s
established policy is to treat these
particular employment decisions as
covered by section 503.

In the Civil Rights Act of 1991,
Congress amended title VII and the ADA
to provide expressly for extraterritorial
application of those laws. We
considered whether it is possible to
apply a similar rule under section 503,
and concluded that it is not. Although
the Civil Rights Act of 1991 reversed the
result of Aramco with respect to title VII
and the ADA, it did not erase the
longstanding legal principle repeated in
that case that, absent contrary intent,
legislation applies only within the
borders of the United States. We are
unaware of any such expressed intent
regarding section 503.

Section 60–741.5 Equal Opportunity
Clause

Section 60–741.5(a) Government
Contracts

Proposed paragraph 4 of this section
(one of the provisions of the equal
opportunity clause, which must be
included in all covered contracts and
subcontracts) stated that the contractor
agrees to post, in a form to be prescribed
by the Director (now the Deputy
Assistant Secretary for Federal Contract
Compliance Programs), a notice
regarding the rights of applicants and
employees under section 503. The final
rule revises this section to require the
contractor to ensure that applicants and
employees with disabilities are
informed of the contents of the notice.
In part, this revision responds to a
suggestion by a disability rights group
that the regulations be revised to require
that the posting mandated by proposed
§ 60–741.80 (the contractor’s equal
opportunity policy statement) be
accessible to persons with vision
impairments. (As discussed below, this
posting requirement has been
transferred to § 60–741.44(a).) OFCCP
believes that such an accessibility
requirement should apply both to this
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posting and the posting mandated by
§ 60–741.5(a) (paragraph 4); therefore,
the final rule makes the requirement
applicable to both notices. OFCCP
concludes that the contractor must
ensure that these notices are accessible
to applicants and employees with
disabilities to satisfy its duty to provide
a reasonable accommodation. A
contractor may make these notices
accessible, for example, by having the
notice read to a visually disabled
individual or by lowering the posted
notice so that it may be read by a person
in a wheelchair.

Section 60–741.5(f) Duties of
Contracting Agencies

The proposal provided in part that
contracting agencies are required to
cooperate with the Director (now
Deputy Assistant Secretary for Federal
Contract Compliance Programs) in the
performance of his or her
responsibilities under the act, including
taking such actions for noncompliance
as set forth in § 60–741.66 (Sanctions
and penalties) as may be ordered by the
Director (now Deputy Assistant
Secretary). The final rule revises this
section by incorporating references to
the Secretary of Labor (in addition to the
reference to the Deputy Assistant
Secretary for Federal Contract
Compliance Programs); this revision is
intended to accurately reflect the role of
the Secretary in the enforcement of the
act.

Section 60–741.21(g) Prohibitions
The text of this subsection has been

altered slightly from the proposal, to
provide that exclusionary selection
criteria that ‘‘concern only marginal
functions of the job,’’ rather than those
that ‘‘do not concern an essential
function of the job,’’ would not be
consistent with business necessity. This
subtle distinction allows for the
possibility that there may be selection
criteria that do not relate to either
essential or marginal functions, which
are consistent with business necessity.
Conforming changes have been made to
§§ 60–741.44(c)(1) and (2).

Section 741.21(h) Administration of
Tests

In the proposed rule this paragraph
contained broader language than the
comparable ADA provision. The NPRM
specified that contractors must
administer employment tests in an
appropriate format to individuals with
impaired ‘‘sensory, manual, speaking,
mobility or other skills.’’ The ADA rule
does not reference ‘‘mobility and other
skills.’’ Our stated intent in including
the additional language was to clarify

that individuals with disabilities may
not be excluded from a job that they can
actually perform merely because they
are hampered in the ability to complete
or succeed on a test as a result of their
impaired skills (resulting from their
disability)—no matter what the
impaired skills may be. Upon further
consideration, we have decided to track
more strictly the wording of the EEOC
regulation, which in turn strictly tracks
the wording of the ADA. We have added
to appendix A on reasonable
accommodation additional guidance on
the administration of tests that is
consistent with our proposed rule.

Section 741.23 Medical Examinations
and Inquiries

Section 60–741.23(b) Permitted
Medical Examinations and Inquiries

One commenter suggested that the
regulations clarify that OFCCP will
follow EEOC’s interpretative guidance
(relating to § 1630.14(a) of the ADA
regulations) which provides that
physical agility tests are not medical
examinations, and thus may be given at
any point in the application or
employment process. OFCCP does
indeed intend to follow this
interpretation. As stated earlier, the
EEOC’s interpretative guidance is
equally applicable with respect to the
counterpart provisions of this rule, and
it may be relied upon for guidance. See
§ 60–741.1(c)(1). Further, a phrase was
deleted from the final rule as redundant.

Section 60–741.23(c) Invitation to Self-
Identify

This paragraph of the NPRM stated
that the contractor may invite applicants
and employees to self-identify as
individuals with disabilities as specified
in § 60–741.42. This paragraph has been
revised to reflect changes made by the
final rule to § 60–741.42 (see discussion
below).

Section 60–741.23(d) Confidentiality
and Use of Medical Information

One commenter raised the concern
that the requirement contained in
proposed § 60–741.23(d), that
information regarding the medical
condition or history of an applicant or
employee be treated as a confidential
record, conflicts with an employer’s
obligation under the Railway Labor Act
to provide such information to
bargaining representatives under
specified circumstances. OFCCP has not
yet taken a position on this issue. The
EEOC will be addressing similar issues
under the ADA in future Compliance
Manual sections and policy guidance.
OFCCP intends to coordinate its policy
under section 503 relating to this issue

with the EEOC at an appropriate time in
the future.

Further, to ensure greater
confidentiality OFCCP has narrowed the
scope of the requirement that
confidential medical information be
made available to Government officials.
As revised, the rule provides access to
Government officials enforcing the laws
administered by OFCCP (i.e., section
503, Executive Order 11246, and the
affirmative action provisions of the
Vietnam Era Veterans’ Readjustment
Assistance Act (38 U.S.C. § 4212)), and
those enforcing the ADA. A
corresponding revision has been made
in appendix B, which contains a sample
invitation to self identify.

Section 60–741.25 Health Insurance,
Life Insurance and Other Benefit Plans

One commenter recommended that
the regulations provide additional
clarification regarding permissible
coverage restrictions under benefit
plans. OFCCP intends to develop future
guidance on this and related issues in
coordination with EEOC.

Subsection (a) has been slightly
revised to refer to ‘‘[a]n insurer * * *,
or any agent or entity that administers
benefit plans * * *.’’ The proposal had
erroneously deviated from the
corresponding ADA provision, using the
word ‘‘contractor’’ rather than ‘‘entity.’’

Subpart C—Affirmative Action
Program

Several commenters made
observations concerning this subpart as
a whole. One, for example,
recommended that the final rule clarify
that nondiscrimination and affirmative
action are separate and distinct
concepts, and that affirmative action
does not mean that an employer is
required to grant a preference.
Affirmative action and
nondiscrimination are separate, but
related, concepts. The duty to undertake
affirmative action subsumes the duty to
refrain from discrimination. Thus, for
example, a contractor that is
discriminating is not fulfilling its
affirmative action obligations to
identify, prevent and remedy
discrimination. OFCCP also wishes to
clarify that section 503 and these
implementing regulations do not require
employers to grant a preference to
individuals with disabilities.

Subpart C requires covered
contractors to institute a system of
proactive measures designed to ensure
equal employment opportunity for
individuals with disabilities. For
example, contractors are required to
ensure that their personnel processes
provide for careful consideration of the
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job qualifications of known disabled
individuals (§ 60–741.44(b));
periodically review job qualification
standards to ensure that, to the extent
they tend to screen out qualified
persons with disabilities, such
requirements are consistent with
business necessity (§ 60–741.44(c)); and
take appropriate efforts to effectively
recruit workers with disabilities (§ 60–
741.44(f)). These measures do not
require the contractor to extend a
preference for individuals with
disabilities; rather, they are designed to
create a working environment that
actively welcomes qualified persons
with disabilities at all levels in the
contractor’s work force.

Section 60–741.40 Applicability of the
Affirmative Action Program
Requirement

The NPRM contained a proposal (in
paragraph (a)) to raise the threshold for
the application of the written
affirmative action program (AAP)
requirement from the current (§ 60–
741.5(a)) 50 or more employees and a
Government contract of $50,000 or
more, to 150 or more employees and a
contract of $150,000 or more. Several
commenters expressed approval of the
NPRM proposal, one expressed
disapproval, and two favored a higher
threshold—250 employees and a
Federal contract of $250,000 or more.

Upon further consideration, OFCCP
believes it is in the public interest to
maintain the threshold requirements
imposed at current § 60–741.5(a).
Raising the threshold as proposed
would remove nearly two million
workers from the protection of a Section
503 affirmative action program. Further,
since a large proportion of new jobs are
created in companies with fewer than
150 employees, relieving such
companies from the affirmative action
program requirement would have a
significant impact on the employment
opportunities of individuals with
disabilities. Finally, OFCCP wishes to
maintain consistency in its affirmative
action program threshold among its
three programs, and that threshold
under both its Executive Order 11246
program (§§ 60–1.40(a), 60–2.1(a)) and
38 U.S.C. 4212 program (§ 60–250.5(a))
is 50 or more employees and a
Government contract of $50,000 or
more. Accordingly, the corresponding
threshold in the current Section 503
regulations is carried forward in this
final rule without change.

A number of commenters expressed
concern regarding proposed paragraph
(b) insofar as it requires contractors to
prepare and maintain an AAP at each
establishment. These commenters

asserted that it would be overly
burdensome to comply with this
requirement at establishments which
employ very few people. Although this
paragraph, which is virtually identical
to current § 60–741.5(a), does not define
‘‘establishment,’’ OFCCP has applied
that term flexibly in order to
accommodate small establishment
issues. The Secretary of Labor’s decision
in OFCCP v. Coldwell, Banker and Co.,
78–OFCCP–12 (August 14, 1987), an
Executive Order 11246 case, recognized
that the term ‘‘establishment’’ generally
means a physically distinct place of
business or location. However, he also
recognized that there may be
circumstances where it is appropriate
for OFCCP to approve the grouping of
separate facilities for AAP purposes.
Factors that may be relevant include
whether there is centralized authority
for personnel decisions, whether the
facilities are in the same labor market or
recruiting area, and the number of
employees at the facilities. Contractors
may request that OFCCP approve the
grouping of particular facilities for AAP
purposes.

Section 60–741.42 Invitation to Self-
Identify

This section addresses a contractor’s
obligation to invite applicants and
employees with disabilities to self-
identify in order to benefit from the
contractor’s affirmative action program.
Under the current regulations (41 CFR
60–741.5(c)(1)) contractors are required
to invite employees and applicants to
self-identify. Under paragraph (a) of the
NPRM contractors would be permitted,
but not required, to invite self-
identification. The final rule differs
from the proposed version, and is
similar to the current rule, in that it
makes the obligation to extend the
invitation mandatory. The final rule
takes a different approach from the
current rule, however, in that it
specifies that except in limited
circumstances the invitation is to be
extended after an employment offer has
been made and before the applicant
begins work.

OFCCP had explained in the preamble
to the NPRM that it believed the
invitation to self-identify should be
permissive, rather than mandatory, in
light of other proposed provisions
(§§ 60–741.44(b) and (d)) which provide
comparable protections. However, upon
reconsideration, OFCCP believes that
these provisions (which are carried
forward in the final rule) do not provide
protections comparable to a mandatory
invitation to self-identify. Sections 60–
741.44(b) and (d) are intended to ensure
that the contractor will afford

individuals with a known disability
proper consideration for employment
opportunities and reasonable
accommodations. In contrast, the
mandatory invitation to self-identify is
designed to afford persons whose
disabilities may not be known to the
contractor a full opportunity to come
forward to request an accommodation.
Further, the mandatory invitation
ensures that notice is provided of the
contractor’s obligations with respect to
individuals with disabilities.
Accordingly, the final rule carries
forward the mandatory requirement
from the current regulations.

Further, the proposed permissive
invitation provision was based in part
on the concern that a mandatory
requirement might result in inadvertent
violations of the ADA regulatory
prohibitions regarding medical inquiries
by employers subject to both laws.
Those regulations generally prohibit
inquiries (such as those required by
§ 60–741.42) whether an applicant or
employee is an individual with a
disability or as to the nature or severity
of the disability but specify that such
inquiries are permitted if required to
satisfy the affirmative action
requirements of section 503 (see
§ 1630.13 of the ADA regulations and
the interpretative guidance relating to
§ 1630.14). At the time the NPRM was
published, OFCCP was concerned that a
contractor might inadvertently extend
the invitation to workers who are not
covered by section 503—and thus, such
an invitation arguably would not fall
within this exception to the medical
inquiries prohibition. (As is discussed
above, prior to the act’s amendment by
the 1992 legislation only employees
who were employed in, or applicants
for, positions that are engaged in
carrying out a Government contract
were covered.) OFCCP believed that a
permissive invitation would permit the
contractor to avoid extending the
invitation where an applicant’s or
employee’s coverage under section 503
was unclear. In view of the amendment
extending coverage under the act to all
of the contractor’s positions, this issue
no longer presents a significant concern.

The revised provision is intended to
comport with EEOC regulations and
guidance on pre-employment inquiries.
Paragraph (a) of the rule requires the
contractor to issue the invitation after
making an offer of employment and
before the applicant begins his or her
employment duties. This approach is
consistent with § 1630.14(b) of the
EEOC’s regulations, which provides that
an employer may require a medical
inquiry after making an offer of
employment to a job applicant and
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before the applicant begins his or her
job duties, if all entering employees in
the same job category are subjected to
such an inquiry regardless of disability.
Inviting an applicant to self-identify
before an offer of employment has been
made is permitted only in two limited
circumstances: If the invitation is made
when the contractor actually is
undertaking affirmative action at the
pre-offer stage; and if the invitation is
made pursuant to a Federal, state or
local law requiring affirmative action for
individuals with disabilities. EEOC’s
October 10, 1995, ‘‘ADA Enforcement
Guidance: Preemployment Disability-
Related Questions and Medical
Examinations’’ authorizes pre-
employment inquiries in these
circumstances. Furthermore, in order to
ensure consistency between the
requirements of section 503 and the
Vietnam Era Veterans’ Readjustment
Assistance Act (VEVRAA), OFCCP plans
to issue an Interim Final Rule
conforming the invitation to self-
identify provision of VEVRAA with that
in this rule.

Further, the rule has been revised
(paragraph (b) of the final rule;
paragraph (a) of the proposal) to require
that the invitation inform the individual
that the request to benefit under the
contractor’s affirmative action program
may be made immediately or at any
time in the future. This revision is
intended to help ensure that the
individual is aware that he or she is not
precluded from making the request at
any time in the future merely because
an initial request was made or because
he or she failed to make the request
immediately in response to the
invitation. For example, an individual
with a disability simply may not choose
to self-identify before beginning work,
but may wish to do so later; after
beginning work an individual may
develop a disability; or a pre-existing
minor disability may become more
severe. Proposed paragraph (b), which
set forth a similar clarification—but did
not require that it be included in the
invitation itself—has been omitted in
the final rule.

Section 60–741.44 Required Contents of
Affirmative Action Programs

Section 60–741.44(a) Policy Statement

Paragraph (a) of the proposal, which
provided that the contractor shall
include its equal opportunity policy
statement in its affirmative action
program, has been revised for clarity. As
revised, this section states that the
contractor shall post the policy
statement on company bulletin boards,
and specifies the type of information

that should be included in the policy
statement—both suggested (relevant
information about the contractor’s
policy) and required (notification that
the contractor is obligated, as specified
in § 60–741.69, to refrain from
harassment or intimidation). In this
part, OFCCP uses the term ‘‘shall’’ when
material is mandatory and ‘‘should’’
when the material is encouraged but not
required. This revision largely conforms
the provision to the counterpart
Executive Order regulation (41 CFR 60–
2.20(a)). The notice posting requirement
was set out in proposed subpart E
(Ancillary Matters) at § 60–741.80; that
section also provided that the posting
shall include a notification regarding
the contractor’s obligation to refrain
from harassment or intimidation. For
the sake of clarity, the substance of
these provisions has been transferred to
§ 60–741.44(a). (Proposed §§ 60–741.81
through 60–741.85 have been
redesignated as §§ 60–741.80 through
60–741.84, respectively.) OFCCP
believes that the revisions establishing
suggested guidance on the contents of
equal opportunity notices, will simplify
the process of preparing such notices.
Additionally, as discussed in
connection with § 60–741.5(a), the final
rule revises this section to require the
contractor to ensure that applicants and
employees with disabilities are
informed of the contents of the policy
statement.

Section 60–741.44(d) Reasonable
Accommodation to Physical and Mental
Limitations

A few commenters objected to
paragraph (d) of the proposal insofar as
it provides that where an employee with
a known disability is having difficulty
performing his or her job, the contractor
shall confidentially inquire whether the
employee is in need of a reasonable
accommodation. The preamble to the
proposal stated that the contractor is
required to make the inquiry only in
situations where it is reasonable to
conclude that a performance problem
may be related to a disability. These
commenters asserted that it may be
difficult to determine with certainty
whether the employee’s performance
problem is the result of a disability.
Consequently, the commenters argued,
the requirement may compel some
contractors to make potentially
offensive inquiries regarding needed
accommodations (i.e., inquiries based
on unfounded and stereotypical
assumptions).

In order to address this concern,
paragraph (d) has been revised in the
final rule to require the contractor to
make an initial inquiry as to whether

the performance problem has any
connection to the employee’s disability,
and that a second inquiry about needed
accommodations only be made where
the individual indicates that the
problem does have such a connection.
Moreover, paragraph (d) has been
revised to require the contractor to make
the initial inquiry only where the
employee is having significant difficulty
performing the job and it is reasonable
to conclude that the performance
problem may be related to the known
disability.

The revision requiring the contractor
to make the initial inquiry only where
the employee is having a significant job
performance problem is intended to
minimize the burden placed on the
contractor while also helping to ensure
that the accommodation issue is fully
explored by both the employee and the
contractor before the employee may be
subject to adverse action.

One commenter suggested that, rather
than imposing a requirement on
contractors to inquire about the need for
a reasonable accommodation where an
individual with a known disability is
having a job performance problem,
OFCCP should encourage contractors to
ensure that individuals with disabilities
are aware of their rights under section
503, including their right to request a
reasonable accommodation. The
difficulty with this approach is that,
notwithstanding a contractor’s efforts to
disseminate this information, some
individuals with disabilities may
remain unaware of their right to request
a reasonable accommodation. Moreover,
many individuals with disabilities may
not perceive the need for an
accommodation (for instance, a person
with narcolepsy might fail to recognize
the fact that his or her disability is so
severe as to interfere with the
performance of the job).

Section 60–741.44(f) External
Dissemination of Policy, Outreach and
Positive Recruitment

Some commenters viewed paragraph
(f) as imposing too many burdensome
requirements. OFCCP disagrees.
Proposed paragraph (f), which is
generally consistent with current § 60–
741.6(f), does not impose any new
appreciable obligations. It simply
specifies that a contractor is required to
engage in such outreach and
recruitment activities—as appropriate to
its circumstances (such as size,
resources, and the adequacy of current
procedures)—that are reasonably
designed to effectively recruit qualified
individuals with disabilities. The
methods for doing so that are specified
in paragraphs (f)(1) through (f)(7) are
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suggested, rather than mandatory. This
provision is carried forward in the final
rule without change.

Section 60–741.60 Compliance
Reviews

OFCCP did not receive any comments
during the comment period regarding
the proposed provision relating to
compliance reviews. However,
questions subsequently have arisen
regarding whether this provision gives
OFCCP new authority to conduct
reviews or simply clarifies existing
authority under section 503 and the
present regulations. This provision
simply reaffirms more clearly OFCCP’s
existing authority under the act and the
regulations (see current § 60–741.25) to
conduct compliance reviews to evaluate
contractors’ compliance with the law.

Section 60–741.61 Complaint
Procedures

Section 60–741.61(b) Place and Time
of Filing

OFCCP’s paragraph (b) proposal to
extend the current 180 day complaint
filing period to 300 days is adopted in
this final rule. The final rule provides a
uniform national standard which will
not be shorter than the complaint filing
period under the ADA. Section 107(a) of
the ADA, which incorporates the
procedural requirements of section 706
of title VII, requires the EEOC to defer
for 60 days to State or local agency
processing of an ADA complaint if a
State or local law prohibits the
employment practice alleged to be
unlawful, and the agency is authorized
to grant or seek relief. In such
jurisdictions, an ADA complaint may be
filed with the EEOC within 30 days of
the conclusion of the State or local
agency processing or within 300 days of
the date of the alleged violation,
whichever occurs earlier. However,
where there is no deferral (no State or
local law prohibits the employment
practice at issue, or no State or local
agency is authorized to grant or seek
relief), an ADA complaint must be filed
with the EEOC within 180 days of the
alleged violation.

The proposed 300 day filing period
under section 503 thus ensured that in
deferral jurisdictions a complaint
covered by both section 503 and the
ADA would be timely under both
statutes. As discussed in the preamble
to the NPRM, however, the 300 day
section 503 period also would mean that
in nondeferral jurisdictions complaints
covered by both statutes and filed
between 181 and 300 days of the alleged
violation would be timely under section
503 but not under ADA. In such cases,

the complainant would lose rights
unique to ADA (such as the private right
to file a law suit).

Some commenters objected to a
blanket 300 day period because
witnesses may not still be available, and
if available, may no longer have a fresh
recollection of pertinent events—
particularly in the construction
industry, where many projects are
completed within 300 days. However,
inasmuch as the ADA 300 day filing
period in deferral jurisdictions is a
statutory requirement (as it has been
under title VII), contractors would
encounter any such problem under the
ADA irrespective of the time period
adopted under section 503.

Another commenter objected to the
proposal because, in its view, the 300
day period was developed for the
convenience of the states rather than the
Federal enforcement agencies, and thus
it offers no support for extension of the
filing period under section 503.
However, OFCCP does not rely on the
ADA filing period as legal support for
extending the section 503 period to 300
days. Rather, OFCCP’s decision to
extend the period is based upon a desire
to establish a uniform national standard
which will be at least as long as the
complaint filing period under the ADA.
Because no frequently updated list of
deferral jurisdictions is published and
readily available, complainants and
contractors may not know whether they
are in a deferral jurisdiction. Therefore,
a uniform national standard will result
in ease of administration and public
certainty regarding the filing deadline.

Section 60–741.61(c)(2) Contents of
Complaints—Third Party Complaints

Five commenters objected to this
paragraph, which provides in part that
a complaint filed by an authorized
representative need not identify by
name the person on whose behalf the
complaint is filed. The purpose of this
provision, which is derived from the
analogous ADA regulation (29 CFR
1601.7(a)), is to help prevent retaliation
against persons seeking to exercise their
rights under the act. The commenters
asserted that in some cases contractors
would have difficulty responding to the
allegations of a complaint without
knowing the identity of the person on
whose behalf it is filed. OFCCP wishes
to emphasize that in many cases it
would not be necessary to disclose the
individual’s identity to enable the
contractor to respond effectively. For
example, where the complaint alleges a
broad contractor policy or practice (such
as the rejection of all applicants who
have had a back injury or the use of an
application form that requests pre-offer

medical information), the contractor
will be able to respond fully without
knowing the name of the person(s) on
whose behalf the complaint was filed.
However, OFCCP acknowledges that
where the complaint involves practices
with limited applicability (such as a
failure to provide reasonable
accommodation for a specific disability
in a specific job), it may not be possible
to protect the individual’s
confidentiality. Therefore, the final rule
reflects that confidentiality will be
protected where possible, given the facts
and circumstances in the complaint.

Additionally, the proposal stated that
‘‘during the investigation’’ of a third-
party complaint OFCCP shall verify the
authorization of the complaint by the
person on whose behalf the complaint is
made. The phrase ‘‘during the
investigation’’ is omitted in the final
rule. This revision is intended to permit
OFCCP to verify the complaint’s
authorization at an earlier stage of its
processing of the complaint—that is,
before the contractor is provided notice
that the complaint has been filed.

Section 60–741.61(f) Resolution of
Matters

Paragraph (f)(1) has been revised to
clarify that the notification required
thereunder shall be provided to the
contractor as well as to the complainant.
This reflects current OFCCP practice.

Section 60–741.66 Sanctions and
Penalties

Section 60–741.66(c) Debarment

The proposed paragraph authorizes
OFCCP to impose fixed-term
debarments. A few commenters objected
to the fixed-term debarment concept.
These commenters were concerned that
fixed-term debarment is too harsh a
measure, especially if it is used in
response to what the commenters
termed ‘‘paper’’ violations, that is,
violations of recordkeeping or
affirmative action requirements which
do not involve discrimination. OFCCP
does not view fixed-term debarments as
too harsh a measure, and OFCCP does
not intend to seek a fixed term
debarment for minor, technical
violations of the law. Explicit regulatory
authority to impose debarment for a
minimum fixed-term is necessary to
ensure the continued future compliance
of some contractors.

OFCCP believes the fixed-term
debarment sanction will be particularly
effective in encouraging compliance
among the recalcitrant contractors who
repeatedly break their promises of
future compliance with respect to
affirmative action and recordkeeping
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requirements. OFCCP views affirmative
action and recordkeeping requirements
as fundamental to section 503
compliance. These requirements
provide the foundation for the
contractor’s affirmative action efforts
and provide the basis for monitoring the
contractor’s compliance by both the
contractor and OFCCP.

The current regulations (at § 60–
741.50) require a showing that a
debarred contractor will carry out
employment policies and practices in
compliance with section 503 and its
regulations as one of the conditions of
reinstatement. OFCCP has traditionally
accepted a contractor’s promise of
future compliance as sufficient to meet
this requirement. Unfortunately, OFCCP
has found that, for some contractors, a
promise is not enough. The sanction of
debarment for a fixed-term of not less
than six months but no more than three
years establishes a minimum trial
period during which a contractor can
demonstrate its commitment and ability
to establish personnel practices that will
ensure continuing compliance with its
section 503 obligations. See, e.g.,
OFCCP v. Disposable Safety Wear, 92–
OFC–11 (Decision and Final
Administrative Order of the Secretary of
Labor, September 29, 1992). The express
recognition of fixed-term debarment in
the regulations is designed to put
contractors on notice that an empty
promise of future compliance will not
be a sufficient premise for continued
contracting with the Federal
Government. Express regulatory
recognition of the sanction of fixed-term
debarment will strengthen the section
503 enforcement scheme by deterring
contractors from engaging in violations
‘‘based on a cold weighing of the costs
and benefits of noncompliance.’’ Janik
Paving & Construction v. Brock, 828
F.2d 84 (2d Cir. 1987).

Accordingly, OFCCP has determined
to retain in this final rule the authority
to impose fixed-term debarments.
However, after further consideration,
OFCCP has decided to remove reference
to willful or aggravated from the fixed-
term debarment provision. Although a
few commenters expressed concern that
the proposal would fail to provide
sufficient guidance as to the types of
violations that would trigger the
sanction, OFCCP believes that it is
neither practicable nor necessary to
precisely define the types of violations
for which it would impose a fixed-term
debarment, and declines to do so.
Rather, OFCCP will retain discretion to
make determinations on a case-by-case
basis. In making such determinations,
OFCCP will consider, among other
factors, the severity of the violation,

whether the violation can be fully
remedied in the absence of a fixed-term
debarment and the contractor’s
compliance history.

Section 60–741.69 Intimidation and
Interference

One commenter objected to the
references to state and local laws in
paragraph (a) as exceeding OFCCP’s
jurisdiction. The objective of this
provision is not, as the commenter
suggests, to enforce a state or local law,
but to proscribe activities which
interfere with a person’s exercise of his
or her rights under a state or local law.
OFCCP may seek the same range of
sanctions for a violation of this
provision (such as debarment and/or
back pay) as it does for other violations
of section 503.

Section 60–741.80 Posting of Notices
(Proposed)

As discussed in connection with § 60–
741.44(a), proposed § 60–741.80 is not
carried forward in the final rule.
Subsequent sections have been
redesignated accordingly.

Section 60–741.80 Recordkeeping

Section 60–741.80(a) General
Requirements

A number of commenters raised
concerns regarding paragraph (a) of this
section. This paragraph revises the
current record retention obligation—
which at § 60–741.52(a) provides that
contractors are required to maintain for
one year records relating to complaints
against the contractor—by making it
applicable to any personnel or
employment record made or kept by the
contractor. This revision conforms the
obligation to the analogous requirement
under EEOC’s recordkeeping regulations
(29 CFR 1602.14(a)) issued pursuant to
title VII and the ADA. Paragraph (a) also
specifies that when a contractor has
been notified that a complaint has been
filed, that a compliance review has been
initiated or that an enforcement action
has commenced, the contractor shall
preserve all relevant personnel records
until the final disposition of the action.
Again, this requirement parallels the
corresponding EEOC regulation issued
pursuant to title VII and the ADA.

Paragraph (a) of the final rule varies
slightly from the corresponding
provision contained in the NPRM. The
final rule does not carry forward the
reference to records regarding coverage
determinations contained in the
provision’s listing of examples of the
types of records that must be preserved,
inasmuch as contractors are no longer
required to make such coverage
determinations (see discussion

regarding § 60–741.4(a)(2)). Further, the
recordkeeping obligation in the final
rule remains at one year for smaller
contractors, instead of being increased
to two years for all contractors as had
been proposed. In order to provide
regulatory relief for smaller contractors,
only contractors that have 150 or more
employees and a Government contract
of $150,000 or more are required to
maintain records for two years.

One commenter was concerned that
paragraph (a) unjustifiably expands the
types of records that must be kept
beyond those required by EEOC. This
concern is misplaced and was
apparently based on the fact that the
listing in paragraph (a) of examples of
the types of personnel records that must
be maintained varies somewhat from the
corresponding listing contained in the
EEOC regulation. OFCCP intends that
this requirement apply to the same
records as does the EEOC regulation—
that is, to any personnel or employment
record made or kept by the employer.

A number of commenters objected to
the extension of the retention period on
the grounds that it is inconsistent with
the one-year retention period under
EEOC’s regulations applicable to title
VII and the ADA. Some commenters
objected that it would impose
unreasonable record storage burdens on
large companies that have many
thousands of applicants and employees,
and others stated that it would burden
small and medium size contractors that
have fewer personnel department
resources, including small construction
firms that have a fluid workforce and
high turnover. With respect to the first
concern, the longer retention period is
justified by differences between the
enforcement activities of OFCCP and
EEOC. As explained in the proposal, a
two year retention period provides
greater assurance that relevant records
will be available during OFCCP
compliance reviews (during which the
agency generally reviews employment
practices and activity going back two
years). In contrast, EEOC’s enforcement
of title VII and the ADA is triggered
exclusively by charges—which must be
filed within 180 days (or, in deferral
jurisdictions, 300 days) of an alleged
violation. Thus, EEOC’s one-year
retention period is adequate to ensure
that relevant records are not discarded
before the expiration of the filing
period.

Turning to the second concern,
OFCCP believes that overall there will
be only a minimal increase in burden
imposed on the larger contractors as a
result of the extended record retention
period. (EEOC reached a similar
conclusion in 1991 (see 56 FR 35753
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(July 26, 1991)) when it doubled its
existing six-month retention period
under title VII to one year—an
obligation that applies to a significantly
larger universe of employers than does
the obligation under section 503, which
applies only to contractors that have 150
or more employees and a Government
contract of $150,000 or more.) Many
large employers, and some small
employers as well, are increasingly
maintaining electronic records. Where
this is the case, compliance with the
requirement will impose little or no
additional burden. Moreover, the
decision to reduce the record retention
period for small contractors to one
year—the same period required by
EEOC—will provide relief to small
companies that are less likely to
maintain electronic records.

Section 60–741.80(b) Failure to
Preserve Records

Proposed paragraph (b) provided in
part that where a contractor has
destroyed or failed to preserve the
records that it is required to preserve
under paragraph (a), there shall be a
presumption that such records would
have been unfavorable to the contractor.
However, proposed paragraph (b)
contained a proviso which stated that
the presumption shall not apply where
the contractor shows that the
destruction or failure to preserve
records results from circumstances that
are outside of its control. A number of
commenters objected to this adverse
inference provision on the grounds that
it would deny due process and would
be unduly harsh, especially, they
asserted, because records are frequently
misplaced or destroyed inadvertently
through clerical error. One commenter
requested that OFCCP clarify that the
failure to preserve records must be
willful.

OFCCP believes that this requirement
is necessary to prevent OFCCP’s
compliance monitoring and
enforcement efforts from being
frustrated by the destruction or failure
to preserve records. OFCCP intends to
invoke the presumption selectively
where the facts warrant (and reserves
the right to do so, when warranted, even
in cases where the contractor claims but
cannot substantiate that the destruction
or failure to preserve records was
inadvertent). In recognition of this
discretionary approach, the final rule
revises this section to state that the
presumption ‘‘may’’ be invoked.
Contractors will have a full opportunity
to submit evidence to rebut the
inference.

Section 60–741.80(c)

The final rule changes the effective
date of this section from the proposed
30 days after the date of publication to
120 days after the date of publication.
This change in the effective date is due
to amendments that altered the
requirements of the Paperwork
Reduction Act after OFCCP published
the NPRM. OFCCP anticipates obtaining
and publishing an OMB control number
during the 120 day period.

Section 60–741.82 Labor
Organizations and Recruiting and
Training Agencies

One commenter expressed concern
that this section may authorize OFCCP
to compel the parties to a collective
bargaining agreement to make
modifications to the agreement. The
commenter contended that such a
position may be inconsistent with that
of the EEOC under its regulations
implementing the ADA. Section 60–
741.82 does not make any substantive
changes to the section 503 regulation
that it replaces, and that regulation has
been in effect since the first section 503
regulations were promulgated in 1976.
Moreover, the regulation parallels an
Executive Order 11246 regulation (§ 60–
1.9) that has been in effect since 1968.
Section 60–741.82 does not on its face
require such modifications to collective
bargaining agreements, and OFCCP
normally does not have jurisdiction over
the union.

The EEOC will be addressing various
issues under the ADA related to
collective bargaining agreements in
future Compliance Manual sections and
policy guidance. OFCCP, to the extent
possible, intends to coordinate its policy
under section 503 relating to collective
bargaining agreements with the EEOC at
an appropriate time in the future.

Section 60–741.84 Effective Date

The final rule was modified slightly to
clarify that contractors presently
holding Government contracts are
required to update their affirmative
action programs within 120 days of the
effective date of these regulations only
as required to comply with the changes
made by the final rule. A complete
annual updating of the programs is not
required within 120 days. The proposal
also had stated that the effective date
would be 30 days after publication.
However, OFCCP must display a valid
OMB control number before the
recordkeeping provisions in the final
rule can become effective. Therefore, the
effective date of the rule will be when
OFCCP publishes the OMB control
number in the Federal Register, which

OFCCP anticipates will be between 90
and 120 days after publication of this
final rule.

Appendix D to Part 60–741—Guidelines
Regarding Positions Engaged in
Carrying Out a Contract (Proposed as
Appendix A)

Proposed appendix A was included in
the NPRM to provide guidance on the
application of proposed § 60–
741.4(a)(2)(i)(A)—prong A of the
regulatory test for determining which of
the contractor’s positions are engaged in
‘‘carrying out’’ a Government contract—
and to assist contractors in making the
coverage determinations required under
proposed § 60–741.4(a)(2)(iii) (see
discussion regarding § 60–741.4(a)(2)
above). As noted above, as a result of an
amendment to section 503, the issue
whether the contractor’s positions were
engaged in carrying out a Government
contract is relevant only with respect to
the contractor’s employment decisions
and practices which occurred before
October 29, 1992. On that date, the act,
which had applied only insofar as the
contractor was employing persons to
carry out a contract, was amended to
extend coverage thereunder to all of the
contractor’s positions—irrespective of
their relation to the contract.
Consequently, the proposed coverage
determination requirement, which was
intended to be applied prospectively to
define the scope of the contractor’s
obligations under section 503, is
omitted from the final rule as
unnecessary. OFCCP has nevertheless
determined to retain the appendix in the
final rule to provide guidance on its
policy relating to coverage with respect
to the contractor’s employment
decisions and practices occurring before
the act’s amendment, and has revised
the appendix to make this clarification.

This appendix still has practical
utility because, as noted above, there are
a number of pending section 503
complaints involving alleged violations
of the act which occurred before the
amendment. Moreover, it is OFCCP’s
general practice during its compliance
reviews to examine the contractor’s
employment practices dating back two
years immediately preceding the
compliance review and, as applicable,
to assess liability for violations
occurring during that period. Once all
matters involving employment practices
and decisions occurring before October
29, 1992, are finally resolved, OFCCP
will withdraw this appendix. In order to
preserve the continuity of the letter
designations for the appendices to the
regulations at the time of the
withdrawal, proposed appendix A has
been redesignated as appendix D, and
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proposed appendices B, C, and D have
been redesignated as appendices A, B
and C, respectively.

Proposed appendix A stated that a
contract is not deemed covered unless,
among other things, it is performed
within the United States. This statement
is omitted from the final rule to reflect
the revision to § 60–741.1(b) (see
discussion above). Also, the paragraphs
of the appendix have been numbered for
ease of reference.

Appendix A to Part 60–741—Guidelines
on a Contractor’s Duty To Provide
Reasonable Accommodation (Proposed
as Appendix B)

The discussions of §§ 60–741.42 and
741.44(d) contained in paragraph 2 of
proposed appendix B have been revised
to reflect the revisions to those sections
in the final rule (see discussion above
regarding those sections). Additionally,
the appendix has been renamed, and a
paragraph of introductory text has been
added, to clarify the differences between
reasonable accommodation and
affirmative action under section 503. As
discussed above, this final rule
redesignates this appendix as appendix
A.

Appendix B to Part 60–741—Invitation
to Self-Identify (Proposed as Appendix
C)

Paragraph 1 has been revised to
incorporate a clarification that the
individual may make a request—
immediately in response to the
invitation or at any time in the future—
to benefit under the contractor’s
affirmative action program (see
discussion above regarding § 60–
741.42). As discussed above, this final
rule redesignates this appendix as
appendix B. The appendix is renamed
to clarify that it is a ‘‘sample’’ invitation.
Finally, a note has been added at the
beginning of the appendix to state that
when the invitation to self-identify is
being extended prior to an offer of
employment, sample text relating to
identification of reasonable
accommodations should be omitted.
This will avoid a conflict with the
EEOC’s ADA Guidance, which generally
precludes asking a job applicant (prior
to a job offer being made) about
potential reasonable accommodations.

Appendix C to Part 60–741—Review of
Personnel Processes (Proposed as
Appendix D)

As discussed above, this final rule
redesignates this appendix as appendix
C.

Regulatory Procedures

Executive Order 12866
The Department is issuing this rule in

conformance with Executive Order
12866. This rule has been determined to
be significant for purposes of Executive
Order 12866 and therefore has been
reviewed by OMB. This rule does not
meet the criteria of section 3(f)(1) of
Executive Order 12866 and therefore the
information enumerated in section
6(a)(3)(C) of that Order is not required.

Regulatory Flexibility Act
The final rule clarifies existing

requirements for Federal contractors. In
view of this fact and because the final
rule does not substantively change
existing obligations for Federal
contractors, the rule will not have a
significant economic impact on a
substantial number of small business
entities. The Secretary has certified to
the Chief Counsel for Advocacy of the
Small Business Administration to this
effect. Therefore, a regulatory flexibility
analysis under the Regulatory
Flexibility Act is not required.

Unfunded Mandates Reform Act
This final rule does not include any

Federal mandate that may result in the
expenditure by state, local and tribal
governments in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year.

Paperwork Reduction Act
This final rule establishes new

recordkeeping provisions that did not
previously exist. The rule extends the
current one-year record retention period
to two years for those larger contractors
that have 150 or more employees and a
Government contract of $150,000 or
more, and it makes this retention
obligation applicable to a broader range
of records. It requires that, for purposes
of confidentiality, information obtained
by contractors regarding the medical
condition or history of any applicant or
employee be collected and maintained
on separate forms and in separate
medical files. Lastly, it requires
contractors to maintain a separate file
regarding applicants who have
identified themselves as individuals
with disabilities.

The NPRM projected an increase of
1.1 million paperwork burden hours
associated with contractors determining
which positions carry out Government
contracts. As discussed above, the 1992
legislation, by striking this jurisdictional
limitation from Section 503, eliminates
the need for contractors to determine
which positions are covered. Therefore,
contractors will not need to incur the

estimated 1.1 million paperwork burden
hours mentioned in the proposal. As
stated in the NPRM, OFCCP does not
believe the other recordkeeping
requirements created by this rule will
result in a net increase in burden hours
as compared to the current regulation.

These recordkeeping requirements
have been submitted to the Office of
Management and Budget for clearance
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.). OFCCP solicits
comments concerning these
recordkeeping requirements to: (i)
evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Written comments on the
recordkeeping requirements should be
sent to Joe N. Kennedy, Deputy Director,
OFCCP, Room C–3325, 200 Constitution
Ave., N.W., Washington, D.C. 20210. To
be assured of consideration, comments
must be in writing and must be received
on or before July 1, 1996. As a
convenience to commenters, OFCCP
will accept public comments
transmitted by facsimile (FAX) machine.
The telephone number of the FAX
receiver is (202) 219–6195. To assure
access to the FAX equipment, only
public comments of six or fewer pages
will be accepted via FAX transmittal.
Receipts of FAX transmittals will not be
acknowledged, except that the sender
may request confirmation of receipt by
calling OFCCP at (202) 219–9430
(voice), 1(800) 326–2577 (TDD).

These new recordkeeping
requirements are not effective until
OFCCP displays a currently valid OMB
control number. Upon receipt of that
number, which OFCCP anticipates will
take between 90 and 120 days, OFCCP
will publish a document in the Federal
Register.

List of Subjects in 41 CFR Part 60–741
Administrative practice and

procedure, Civil rights, Employment,
Equal employment opportunity,
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Government contracts, Government
procurement, Individuals with
disabilities, Investigations, Reporting
and recordkeeping requirements.

Signed at Washington, D.C., this 12th day
of April, 1996.
Robert B. Reich,
Secretary of Labor.
Bernard E. Anderson,
Assistant Secretary for Employment
Standards.
Shirley J. Wilcher,
Deputy Assistant Secretary for Federal
Contract Compliance.

Accordingly, with respect to the rule
amending 41 CFR chapter 60 published
on December 30, 1980 (45 FR 86216),
which was suspended indefinitely at 46
FR 42865, the revision of part 60–741 is
withdrawn, and in parts 60–1 and 60–
30, all references to section 503 of the
Rehabilitation Act are withdrawn; with
respect to title 41 of the Code of Federal
Regulations, chapter 60 is amended as
set forth below.

Part 60–741 is revised to read as
follows:

PART 60–741—AFFIRMATIVE ACTION
AND NONDISCRIMINATION
OBLIGATIONS OF CONTRACTORS
AND SUBCONTRACTORS
REGARDING INDIVIDUALS WITH
DISABILITIES

Subpart A—Preliminary Matters, Equal
Opportunity Clause
Sec.
60–741.1 Purpose, applicability and

construction.
60–741.2 Definitions.
60–741.3 Exceptions to the definitions of

‘‘individual with a disability’’ and
‘‘qualified individual with a disability.’’

60–741.4 Coverage and waivers.
60–741.5 Equal opportunity clause.

Subpart B—Discrimination Prohibited

60–741.20 Covered employment activities.
60–741.21 Prohibitions.
60–741.22 Direct threat defense.
60–741.23 Medical examinations and

inquiries.
60–741.24 Drugs and alcohol.
60–741.25 Health insurance, life insurance

and other benefit plans.

Subpart C—Affirmative Action Program

60–741.40 Applicability of the affirmative
action program requirement.

60–741.41 Availability of affirmative action
program.

60–741.42 Invitation to self-identify.
60–741.43 Affirmative action policy.
60–741.44 Required contents of affirmative

action programs.
60–741.45 Sheltered workshops.

Subpart D—General Enforcement and
Complaint Procedures

60–741.60 Compliance reviews.
60–741.61 Complaint procedures.

60–741.62 Conciliation agreements and
letters of commitment.

60–741.63 Violation of conciliation
agreements and letters of commitment.

60–741.64 Show cause notices.
60–741.65 Enforcement proceedings.
60–741.66 Sanctions and penalties.
60–741.67 Notification of agencies.
60–741.68 Reinstatement of ineligible

contractors.
60–741.69 Intimidation and interference.
60–741.70 Disputed matters related to

compliance with the act.

Subpart E—Ancillary Matters

60–741.80 Recordkeeping.
60–741.81 Access to records.
60–741.82 Labor organizations and

recruiting and training agencies.
60–741.83 Rulings and interpretations.
60–741.84 Effective date.
Appendix A To Part 60–741—Guidelines on

a Contractor’s Duty To Provide
Reasonable Accommodation

Appendix B To Part 60–741—Sample
Invitation to Self-Identify

Appendix C To Part 60–741—Review of
Personnel Processes

Appendix D To Part 60–741—Guidelines
Regarding Positions Engaged in Carrying
Out a Contract

Authority: 29 U.S.C. 706 and 793; and E.O.
11758 (3 CFR, 1971–1975 Comp., p. 841).

Subpart A—Preliminary Matters, Equal
Opportunity Clause

§ 60–741.1 Purpose, applicability, and
construction.

(a) Purpose. The purpose of this part
is to set forth the standards for
compliance with section 503 of the
Rehabilitation Act of 1973, as amended
(29 U.S.C. 793), which requires
Government contractors and
subcontractors to take affirmative action
to employ and advance in employment
qualified individuals with disabilities.

(b) Applicability. This part applies to
all Government contracts and
subcontracts in excess of $10,000 for the
purchase, sale or use of personal
property or nonpersonal services
(including construction): Provided, That
subpart C of this part applies only as
described in § 60–741.40(a). Compliance
by the contractor with the provisions of
this part will not necessarily determine
its compliance with other statutes, and
compliance with other statutes will not
necessarily determine its compliance
with this part: Provided, That
compliance shall also satisfy the
employment provisions of the
Department of Labor’s regulations
implementing section 504 of the
Rehabilitation Act of 1973 (see 29 CFR
32.2(b)) when the contractor is also
subject to those requirements.

(c) Construction—(1) In general.
Except as otherwise provided in this
part, this part does not apply a lesser

standard than the standards applied
under title I of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12101
et seq.), or the regulations issued by the
Equal Employment Opportunity
Commission pursuant to that title (29
CFR part 1630). The Interpretive
Guidance on Title I of the Americans
with Disabilities Act set out as an
appendix to 29 CFR part 1630 issued
pursuant to that title may be relied upon
for guidance in interpreting the parallel
provisions of this part.

(2) Relationship to other laws. This
part does not invalidate or limit the
remedies, rights, and procedures under
any Federal law or the law of any State
or political subdivision that provides
greater or equal protection for the rights
of individuals with disabilities as
compared to the protection afforded by
this part. It may be a defense to a charge
of violation of this part that a challenged
action is required or necessitated by
another Federal law or regulation, or
that another Federal law or regulation
prohibits an action (including the
provision of a particular reasonable
accommodation) that would otherwise
be required by this part.

§ 60–741.2 Definitions.
(a) Act means the Rehabilitation Act

of 1973, Pub. L. 93–112 (29 U.S.C 706
and 793), as amended by sec. 111, Pub.
L. 93–516; sec. 103(d)(2)(B), Pub. L. 99–
506; sec. 9, Pub. L. 100–259; sec. 512,
Pub. L. 101–336 ; and secs. 102 and 505,
Pub. L. 102–569.

(b) Equal opportunity clause means
the contract provisions set forth in § 60–
741.5, ‘‘Equal opportunity clause.’’

(c) Secretary means the Secretary of
Labor, United States Department of
Labor, or his or her designee.

(d) Deputy Assistant Secretary means
the Deputy Assistant Secretary for
Federal Contract Compliance of the
United States Department of Labor, or
his or her designee.

(e) Government means the
Government of the United States of
America.

(f) United States, as used herein, shall
include the several States, the District of
Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Commonwealth of
the Northern Mariana Islands, and Wake
Island.

(g) Recruiting and training agency
means any person who refers workers to
any contractor, or who provides or
supervises apprenticeship or training for
employment by any contractor.

(h) Contract means any Government
contract or subcontract.

(i) Government contract means any
agreement or modification thereof
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1 People have a range of abilities with regard to
many major life activities such as walking, lifting,
and bending, and a range of such abilities may be
considered average. Thus, the term ‘‘average’’
person in the general population does not indicate
a need to determine a precise average ability, but
rather reflects that a range of abilities may be
considered average.

between any contracting agency and any
person for the purchase, sale or use of
personal property or nonpersonal
services (including construction). The
term Government contract does not
include agreements in which the parties
stand in the relationship of employer
and employee, and federally assisted
contracts.

(1) Modification means any alteration
in the terms and conditions of a
contract, including supplemental
agreements, amendments and
extensions.

(2) Contracting agency means any
department, agency, establishment or
instrumentality of the United States,
including any wholly owned
Government corporation, which enters
into contracts.

(3) Person, as used in paragraphs (i)
and (l) of this section, means any
natural person, corporation, partnership
or joint venture, unincorporated
association, State or local government,
and any agency, instrumentality, or
subdivision of such a government.

(4) Nonpersonal services, as used in
paragraphs (i) and (l) of this section,
includes, but is not limited to, the
following: Utility, construction,
transportation, research, insurance, and
fund depository.

(5) Construction, as used in
paragraphs (i) and (l) of this section,
means the construction, rehabilitation,
alteration, conversion, extension,
demolition, or repair of buildings,
highways, or other changes or
improvements to real property,
including facilities providing utility
services. The term also includes the
supervision, inspection, and other on-
site functions incidental to the actual
construction.

(6) Personal property, as used in
paragraphs (i) and (l) of this section,
includes supplies and contracts for the
use of real property (such as lease
arrangements), unless the contract for
the use of real property itself constitutes
real property (such as easements).

(j) Contractor means, unless otherwise
indicated, a prime contractor or
subcontractor holding a contract in
excess of $10,000.

(k) Prime contractor means any
person holding a contract in excess of
$10,000, and, for the purposes of
subpart D of this part, ‘‘General
Enforcement and Complaint
Procedures,’’ includes any person who
has held a contract subject to the act.

(l) Subcontract means any agreement
or arrangement between a contractor
and any person (in which the parties do
not stand in the relationship of an
employer and an employee):

(1) For the purchase, sale or use of
personal property or nonpersonal
services (including construction) which,
in whole or in part, is necessary to the
performance of any one or more
contracts; or

(2) Under which any portion of the
contractor’s obligation under any one or
more contracts is performed,
undertaken, or assumed.

(m) Subcontractor means any person
holding a subcontract in excess of
$10,000 and, for the purposes of subpart
D of this part, ‘‘General Enforcement
and Complaint Procedures,’’ any person
who has held a subcontract subject to
the act.

(n)(1) Individual with a disability
means any person who:

(i) Has a physical or mental
impairment which substantially limits
one or more of such person’s major life
activities;

(ii) Has a record of such an
impairment; or

(iii) Is regarded as having such an
impairment.

(2) See § 60–741.3 for exceptions to
the definition in paragraph (n)(1) of this
section.

(o) Physical or mental impairment
means:

(1) Any physiological disorder, or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
neurological, musculoskeletal, special
sense organs, respiratory (including
speech organs), cardiovascular,
reproductive, digestive, genito-urinary,
hemic and lymphatic, skin, and
endocrine; or

(2) Any mental or psychological
disorder, such as mental retardation,
organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.

(p) Major life activities means
functions such as caring for oneself,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.

(q) Substantially limits—(1) The term
substantially limits means:

(i) Unable to perform a major life
activity that the average person in the
general population can perform; 1 or

(ii) Significantly restricted as to the
condition, manner or duration under
which an individual can perform a
particular major life activity as

compared to the condition, manner, or
duration under which the average
person in the general population can
perform that same major life activity.

(2) The following factors should be
considered in determining whether an
individual is substantially limited in a
major life activity:

(i) The nature and severity of the
impairment;

(ii) The duration or expected duration
of the impairment; and

(iii) The permanent or long term
impact, or the expected permanent or
long term impact of or resulting from
the impairment.

(3) With respect to the major life
activity of working—

(i) The term substantially limits
means significantly restricted in the
ability to perform either a class of jobs
or a broad range of jobs in various
classes as compared to the average
person having comparable training,
skills, and abilities. The inability to
perform a single, particular job does not
constitute a substantial limitation in the
major life activity of working.

(ii) In addition to the factors listed in
paragraph (q)(2) of this section, the
following factors may be considered in
determining whether an individual is
substantially limited in the major life
activity of working:

(A) The geographic area to which the
individual has reasonable access;

(B) The job from which the individual
has been disqualified because of an
impairment, and the number and types
of jobs utilizing similar training,
knowledge, skills or abilities, within
that geographic area, from which the
individual is also disqualified because
of the impairment (class of jobs); and/
or

(C) The job from which the individual
has been disqualified because of an
impairment, and the number and types
of other jobs not utilizing similar
training, knowledge, skills or abilities,
within that geographic area, from which
the individual is also disqualified
because of the impairment (broad range
of jobs in various classes).

(r) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activities.

(s) Is regarded as having such an
impairment means:

(1) Has a physical or mental
impairment that does not substantially
limit major life activities but is treated
by the contractor as constituting such
limitation;

(2) Has a physical or mental
impairment that substantially limits
major life activities only as a result of
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2 A contractor’s duty to provide a reasonable
accommodation with respect to applicants with
disabilities is not limited to those who ultimately
demonstrate that they are qualified to perform the
job in issue. Applicants with disabilities must be
provided a reasonable accommodation with respect
to the application process if they are qualified with
respect to that process (e.g., if they present
themselves at the correct location and time to fill
out an application).

3 Contractors must engage in such an interactive
process with an individual with disabilities
whether or not a reasonable accommodation
ultimately is identified. Contractors must engage in
the interactive process because, until they have
done so, they may be unable to determine whether
a reasonable accommodation exists that will result
in the person being qualified.

the attitudes of others toward such
impairment; or

(3) Has none of the impairments
defined in paragraph (o)(1) or (2) of this
section, but is treated by the contractor
as having a substantially limiting
impairment.

(t) Qualified individual with a
disability means an individual with a
disability who satisfies the requisite
skill, experience, education and other
job-related requirements of the
employment position such individual
holds or desires, and who, with or
without reasonable accommodation, can
perform the essential functions of such
position. (See § 60–741.3 for exceptions
to this definition.)

(u) Essential functions—(1) In general.
The term essential functions means
fundamental job duties of the
employment position the individual
with a disability holds or desires. The
term essential functions does not
include the marginal functions of the
position.

(2) A job function may be considered
essential for any of several reasons,
including but not limited to the
following:

(i) The function may be essential
because the reason the position exists is
to perform that function;

(ii) The function may be essential
because of the limited number of
employees available among whom the
performance of that job function can be
distributed; and/or

(iii) The function may be highly
specialized so that the incumbent in the
position is hired for his or her expertise
or ability to perform the particular
function.

(3) Evidence of whether a particular
function is essential includes, but is not
limited to:

(i) The contractor’s judgment as to
which functions are essential;

(ii) Written job descriptions prepared
before advertising or interviewing
applicants for the job;

(iii) The amount of time spent on the
job performing the function;

(iv) The consequences of not requiring
the incumbent to perform the function;

(v) The terms of a collective
bargaining agreement;

(vi) The work experience of past
incumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(v) Reasonable accommodation—(1)
The term reasonable accommodation
means:

(i) Modifications or adjustments to a
job application process that enable a
qualified applicant with a disability to

be considered for the position such
applicant desires; 2 or

(ii) Modifications or adjustments to
the work environment, or to the manner
or circumstances under which the
position held or desired is customarily
performed, that enable a qualified
individual with a disability to perform
the essential functions of that position;
or

(iii) Modifications or adjustments that
enable the contractor’s employee with a
disability to enjoy equal benefits and
privileges of employment as are enjoyed
by the contractor’s other similarly
situated employees without disabilities.

(2) Reasonable accommodation may
include but is not limited to:

(i) Making existing facilities used by
employees readily accessible to and
usable by individuals with disabilities;
and

(ii) Job restructuring; part-time or
modified work schedules; reassignment
to a vacant position; acquisition or
modifications of equipment or devices;
appropriate adjustment or modifications
of examinations, training materials, or
policies; the provision of qualified
readers or interpreters; and other similar
accommodations for individuals with
disabilities.

(3) To determine the appropriate
reasonable accommodation it may be
necessary for the contractor to initiate
an informal, interactive process with the
qualified individual with a disability in
need of the accommodation.3 This
process should identify the precise
limitations resulting from the disability
and potential reasonable
accommodations that could overcome
those limitations. (Appendix A of this
part provides guidance on a contractor’s
duty to provide reasonable
accommodation.)

(w) Undue hardship—(1) In general.
Undue hardship means, with respect to
the provision of an accommodation,
significant difficulty or expense
incurred by the contractor, when
considered in light of the factors set
forth in paragraph (w)(2) of this section.

(2) Factors to be considered. In
determining whether an accommodation
would impose an undue hardship on
the contractor, factors to be considered
include:

(i) The nature and net cost of the
accommodation needed, taking into
consideration the availability of tax
credits and deductions, and/or outside
funding;

(ii) The overall financial resources of
the facility or facilities involved in the
provision of the reasonable
accommodation, the number of persons
employed at such facility, and the effect
on expenses and resources;

(iii) The overall financial resources of
the contractor, the overall size of the
business of the contractor with respect
to the number of its employees, and the
number, type and location of its
facilities;

(iv) The type of operation or
operations of the contractor, including
the composition, structure and
functions of the work force of such
contractor, and the geographic
separateness and administrative or fiscal
relationship of the facility or facilities in
question to the contractor; and

(v) The impact of the accommodation
upon the operation of the facility,
including the impact on the ability of
other employees to perform their duties
and the impact on the facility’s ability
to conduct business.

(x) Qualification standards means the
personal and professional attributes
including the skill, experience,
education, physical, medical, safety and
other requirements established by the
contractor as requirements which an
individual must meet in order to be
eligible for the position held or desired.

(y) Direct threat means a significant
risk of substantial harm to the health or
safety of the individual or others that
cannot be eliminated or reduced by
reasonable accommodation. The
determination that an individual with a
disability poses a ‘‘direct threat’’ shall
be based on an individualized
assessment of the individual’s present
ability to perform safely the essential
functions of the job. This assessment
shall be based on a reasonable medical
judgment that relies on the most current
medical knowledge and/or on the best
available objective evidence. In
determining whether an individual
would pose a direct threat, the factors to
be considered include:

(1) The duration of the risk;
(2) The nature and severity of the

potential harm;
(3) The likelihood that the potential

harm will occur; and
(4) The imminence of the potential

harm.
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§ 60–741.3 Exceptions to the definitions of
‘‘individual with a disability’’ and ‘‘qualified
individual with a disability.’’

(a) Current illegal use of drugs—(1) In
general. The terms individual with a
disability and qualified individual with
a disability do not include individuals
currently engaging in the illegal use of
drugs, when the contractor acts on the
basis of such use.

(2) ‘‘Drug’’ defined. The term drug
means a controlled substance, as
defined in schedules I through V of
section 202 of the Controlled Substances
Act (21 U.S.C. 812).

(3) ‘‘Illegal use of drugs’’ defined. The
term illegal use of drugs means the use
of drugs, the possession or distribution
of which is unlawful under the
Controlled Substances Act, as updated
pursuant to that act. Such term does not
include the use of a drug taken under
supervision by a licensed health care
professional, or other uses authorized by
the Controlled Substances Act or other
provisions of Federal law.

(4) Construction. (i) Nothing in
paragraph (a)(1) of this section shall be
construed to exclude as an ‘‘individual
with a disability’’ or as a ‘‘qualified
individual with a disability’’ an
individual who:

(A) Has successfully completed a
supervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been
rehabilitated successfully and is no
longer engaging in the illegal use of
drugs;

(B) Is participating in a supervised
rehabilitation program and is no longer
engaging in such use; or

(C) Is erroneously regarded as
engaging in such use, but is not
engaging in such use.

(ii) In order to be protected by section
503 and this part, an individual
described in paragraph (a)(4)(i) of this
section must satisfy the requirements of
the definition of qualified individual
with a disability.

(5) Drug testing. It shall not be a
violation of this part for the contractor
to adopt or administer reasonable
policies or procedures, including but
not limited to drug testing, designed to
ensure that an individual described in
paragraphs (a)(4)(i)(A) and (B) of this
section is no longer engaging in the
illegal use of drugs. (See § 60–
741.24(b)(1).)

(b) Alcoholics—(1) In general. The
terms individual with a disability and
qualified individual with a disability do
not include an individual who is an
alcoholic whose current use of alcohol
prevents such individual from
performing the essential functions of the
employment position such individual

holds or desires or whose employment,
by reason of such current alcohol abuse,
would constitute a direct threat to
property or to the health or safety of the
individual or others.

(2) Duty to provide reasonable
accommodation. Nothing in paragraph
(b)(1) of this section shall relieve the
contractor of its obligation to provide a
reasonable accommodation for an
individual described in paragraph (b)(1)
of this section when such an
accommodation will enable the
individual to perform the essential
functions of the employment position
such individual holds or desires, or
when the accommodation will eliminate
or reduce the direct threat to property or
the health or safety of the individual or
others posed by such individual,
provided that such individual satisfies
the requisite skill, experience, education
and other job-related requirements of
such position.

(c) Contagious disease or infection—
(1) In general. The terms individual with
a disability and qualified individual
with a disability do not include an
individual who has a currently
contagious disease or infection and
who, by reason of such disease or
infection, would constitute a direct
threat to the health or safety of the
individual or others or who, by reason
of the currently contagious disease or
infection, is unable to perform the
essential functions of the employment
position such individual holds or
desires.

(2) Duty to provide reasonable
accommodation. Nothing in paragraph
(c)(1) of this section shall relieve the
contractor of its obligation to provide a
reasonable accommodation for an
individual described in paragraph (c)(1)
of this section when such an
accommodation will enable the
individual to perform the essential
functions of the employment position
such individual holds or desires, or
when the accommodation will eliminate
or reduce the direct threat to the health
or safety of the individual or others
posed by such individual, provided that
such individual satisfies the requisite
skill, experience, education and other
job-related requirements of such
position.

(d) Homosexuality or bisexuality. The
term impairment as defined in this part
does not include homosexuality or
bisexuality, and therefore the term
individual with a disability as defined in
this part does not include an individual
on the basis of homosexuality or
bisexuality.

(e) Other conditions. The term
individual with a disability does not
include an individual on the basis of:

(1) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(2) Compulsive gambling,
kleptomania, or pyromania; or

(3) Psychoactive substance use
disorders resulting from current illegal
use of drugs.

§ 60–741.4 Coverage and waivers.
(a) Coverage—(1) Contracts and

subcontracts in excess of $10,000.
Contracts and subcontracts in excess of
$10,000 are covered by this part. No
contracting agency or contractor shall
procure supplies or services in less than
usual quantities to avoid the
applicability of the equal opportunity
clause.

(2) Positions engaged in carrying out
a contract. (i) With respect to the
contractor’s employment decisions and
practices occurring before October 29,
1992, this part applies only to
employees who were employed in, and
applicants for, positions that were
engaged in carrying out a Government
contract; with respect to employment
decisions and practices occurring on or
after October 29, 1992, this part applies
to all of the contractor’s positions
irrespective of whether the positions are
or were engaged in carrying out a
Government contract. A position shall
be considered to have been engaged in
carrying out a contract if:

(A) The duties of the position
included work that fulfilled a
contractual obligation, or work that was
necessary to, or that facilitated,
performance of the contract or a
provision of the contract; or

(B) The cost or a portion of the cost
of the position was allowable as a cost
of the contract under the principles set
forth in the Federal Acquisition
Regulation at 48 CFR Ch. 1, part 31:
Provided, That a position shall not be
considered to have been covered by this
part by virtue of this provision if the
cost of the position was not allocable in
whole or in part as a direct cost to any
Government contract, and only a de
minimis (less than 2%) portion of the
cost of the position was allocable as an
indirect cost to Government contracts,
considered as a group.

(ii) Application. Where a contractor or
a division or establishment of a
contractor was devoted exclusively to
Government contract work, all positions
within the contractor, division, or
establishment shall be considered to
have been covered by this part.
(Appendix D of this part provides
guidance on positions engaged in
carrying out a contract.)
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(3) Contracts and subcontracts for
indefinite quantities. With respect to
indefinite delivery-type contracts and
subcontracts (including, but not limited
to, open end contracts, requirement-type
contracts, Federal Supply Schedule
contracts, ‘‘call-type’’ contracts, and
purchase notice agreements), the equal
opportunity clause shall be included
unless the contracting agency has reason
to believe that the amount to be ordered
in any year under such contract will not
be in excess of $10,000. The
applicability of the equal opportunity
clause shall be determined at the time
of award for the first year, and annually
thereafter for succeeding years, if any.
Notwithstanding the above, the equal
opportunity clause shall be applied to
such contract whenever the amount of
a single order exceeds $10,000. Once the
equal opportunity clause is determined
to be applicable, the contract shall
continue to be subject to such clause for
its duration, regardless of the amounts
ordered, or reasonably expected to be
ordered in any year.

(4) Employment activities within the
United States. This part applies only to
employment activities within the
United States and not to employment
activities abroad. The term employment
activities within the United States
includes actual employment within the
United States, and decisions of the
contractor made within the United
States, pertaining to the contractor’s
applicants and employees who are
within the United States, regarding
employment opportunities abroad (such
as recruiting and hiring within the
United States for employment abroad, or
transfer of persons employed in the
United States to contractor
establishments abroad).

(5) Contracts with State or local
governments. The requirements of the
equal opportunity clause in any contract
or subcontract with a State or local
government (or any agency,
instrumentality or subdivision thereof)
shall not be applicable to any agency,
instrumentality or subdivision of such
government which does not participate
in work on or under the contract or
subcontract.

(b) Waivers—(1) Specific contracts
and classes of contracts. The Deputy
Assistant Secretary may waive the
application to any contract of the equal
opportunity clause in whole or part
when he or she deems that special
circumstances in the national interest so
require. The Deputy Assistant Secretary
may also grant such waivers to groups
or categories of contracts: where it is in
the national interest; where it is found
impracticable to act upon each request
individually; and where such waiver

will substantially contribute to
convenience in administration of the
act. When a waiver has been granted for
any class of contracts, the Deputy
Assistant Secretary may withdraw the
waiver for a specific contract or group
of contracts to be awarded, when in his
or her judgment such action is necessary
or appropriate to achieve the purposes
of the act. The withdrawal shall not
apply to contracts awarded prior to the
withdrawal, except that in
procurements entered into by formal
advertising, or the various forms of
restricted formal advertising, such
withdrawal shall not apply unless the
withdrawal is made more than 10
calendar days before the date set for the
opening of the bids.

(2) National security. Any
requirement set forth in the regulations
of this part shall not apply to any
contract whenever the head of the
contracting agency determines that such
contract is essential to the national
security and that its award without
complying with such requirements is
necessary to the national security. Upon
making such a determination, the head
of the contracting agency will notify the
Deputy Assistant Secretary in writing
within 30 days.

(3) Facilities not connected with
contracts. The Deputy Assistant
Secretary may waive the requirements
of the equal opportunity clause with
respect to any of a contractor’s facilities
which he or she finds to be in all
respects separate and distinct from
activities of the contractor related to the
performance of the contract, provided
that he or she also finds that such a
waiver will not interfere with or impede
the effectuation of the act. Such waivers
shall be considered only upon the
request of the contractor.

§ 60–741.5 Equal opportunity clause.
(a) Government contracts. Each

contracting agency and each contractor
shall include the following equal
opportunity clause in each of its
covered Government contracts or
subcontracts (and modifications,
renewals, or extensions thereof if not
included in the original contract):

Equal Opportunity for Workers With
Disabilities

1. The contractor will not discriminate
against any employee or applicant for
employment because of physical or mental
disability in regard to any position for which
the employee or applicant for employment is
qualified. The contractor agrees to take
affirmative action to employ, advance in
employment and otherwise treat qualified
individuals with disabilities without
discrimination based on their physical or
mental disability in all employment
practices, including the following:

i. Recruitment, advertising, and job
application procedures;

ii. Hiring, upgrading, promotion, award of
tenure, demotion, transfer, layoff,
termination, right of return from layoff and
rehiring;

iii. Rates of pay or any other form of
compensation and changes in compensation;

iv. Job assignments, job classifications,
organizational structures, position
descriptions, lines of progression, and
seniority lists;

v. Leaves of absence, sick leave, or any
other leave;

vi. Fringe benefits available by virtue of
employment, whether or not administered by
the contractor;

vii. Selection and financial support for
training, including apprenticeship,
professional meetings, conferences, and other
related activities, and selection for leaves of
absence to pursue training;

viii. Activities sponsored by the contractor
including social or recreational programs;
and

ix. Any other term, condition, or privilege
of employment.

2. The contractor agrees to comply with the
rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.

3. In the event of the contractor’s
noncompliance with the requirements of this
clause, actions for noncompliance may be
taken in accordance with the rules,
regulations, and relevant orders of the
Secretary of Labor issued pursuant to the act.

4. The contractor agrees to post in
conspicuous places, available to employees
and applicants for employment, notices in a
form to be prescribed by the Deputy Assistant
Secretary for Federal Contract Compliance
Programs, provided by or through the
contracting officer. Such notices shall state
the rights of applicants and employees as
well as the contractor’s obligation under the
law to take affirmative action to employ and
advance in employment qualified employees
and applicants with disabilities. The
contractor must ensure that applicants and
employees with disabilities are informed of
the contents of the notice (e.g., the contractor
may have the notice read to a visually
disabled individual, or may lower the posted
notice so that it might be read by a person
in a wheelchair).

5. The contractor will notify each labor
organization or representative of workers
with which it has a collective bargaining
agreement or other contract understanding,
that the contractor is bound by the terms of
section 503 of the Rehabilitation Act of 1973,
as amended, and is committed to take
affirmative action to employ and advance in
employment individuals with physical or
mental disabilities.

6. The contractor will include the
provisions of this clause in every subcontract
or purchase order in excess of $10,000,
unless exempted by the rules, regulations, or
orders of the Secretary issued pursuant to
section 503 of the act, as amended, so that
such provisions will be binding upon each
subcontractor or vendor. The contractor will
take such action with respect to any
subcontract or purchase order as the Deputy
Assistant Secretary for Federal Contract
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Compliance Programs may direct to enforce
such provisions, including action for
noncompliance.
[End of Clause]

(b) Subcontracts. Each contractor
shall include the equal opportunity
clause in each of its subcontracts subject
to this part.

(c) Adaption of language. Such
necessary changes in language may be
made to the equal opportunity clause as
shall be appropriate to identify properly
the parties and their undertakings.

(d) Inclusion of the equal opportunity
clause in the contract. It is not necessary
that the equal opportunity clause be
quoted verbatim in the contract. The
clause may be made a part of the
contract by citation to 41 CFR 60–
741.5(a).

(e) Incorporation by operation of the
act. By operation of the act, the equal
opportunity clause shall be considered
to be a part of every contract and
subcontract required by the act and the
regulations in this part to include such
a clause, whether or not it is physically
incorporated in such contract and
whether or not there is a written
contract between the agency and the
contractor.

(f) Duties of contracting agencies.
Each contracting agency shall cooperate
with the Deputy Assistant Secretary and
the Secretary in the performance of their
responsibilities under the act. Such
cooperation shall include insuring that
the equal opportunity clause is included
in all covered Government contracts and
that contractors are fully informed of
their obligations under the act and this
part, providing the Deputy Assistant
Secretary with any information which
comes to the agency’s attention that a
contractor is not in compliance with the
act or this part, responding to requests
for information from the Deputy
Assistant Secretary, and taking such
actions for noncompliance as are set
forth in § 60–741.66 as may be ordered
by the Secretary or the Deputy Assistant
Secretary.

Subpart B—Discrimination Prohibited

§ 60–741.20 Covered employment
activities.

The prohibition against
discrimination in this part applies to the
following employment activities:

(a) Recruitment, advertising, and job
application procedures;

(b) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return from
layoff, and rehiring;

(c) Rates of pay or any other form of
compensation and changes in
compensation;

(d) Job assignments, job
classifications, organizational
structures, position descriptions, lines
of progression, and seniority lists;

(e) Leaves of absence, sick leave, or
any other leave;

(f) Fringe benefits available by virtue
of employment, whether or not
administered by the contractor;

(g) Selection and financial support for
training, including apprenticeships,
professional meetings, conferences and
other related activities, and selection for
leaves of absence to pursue training;

(h) Activities sponsored by the
contractor including social and
recreational programs; and

(i) Any other term, condition, or
privilege of employment.

§ 60–741.21 Prohibitions.
The term discrimination includes, but

is not limited to, the acts described in
this section and § 60–741.23.

(a) Disparate treatment. It is unlawful
for the contractor to deny an
employment opportunity or benefit or
otherwise to discriminate against a
qualified individual with a disability
because of that individual’s disability.

(b) Limiting, segregating and
classifying. Unless otherwise permitted
by this part, it is unlawful for the
contractor to limit, segregate, or classify
a job applicant or employee in a way
that adversely affects his or her
employment opportunities or status on
the basis of disability. For example, the
contractor may not segregate qualified
employees with disabilities into
separate work areas or into separate
lines of advancement.

(c) Contractual or other
arrangements—(1) In general. It is
unlawful for the contractor to
participate in a contractual or other
arrangement or relationship that has the
effect of subjecting the contractor’s own
qualified applicant or employee with a
disability to the discrimination
prohibited by this part.

(2) Contractual or other arrangement
defined. The phrase contractual or other
arrangement or relationship includes,
but is not limited to, a relationship with:
an employment or referral agency; a
labor organization, including a
collective bargaining agreement; an
organization providing fringe benefits to
an employee of the contractor; or an
organization providing training and
apprenticeship programs.

(3) Application. This paragraph (c)
applies to the contractor, with respect to
its own applicants or employees,
whether the contractor offered the
contract or initiated the relationship, or
whether the contractor accepted the
contract or acceded to the relationship.

The contractor is not liable for the
actions of the other party or parties to
the contract which only affect that other
party’s employees or applicants.

(d) Standards, criteria or methods of
administration. It is unlawful for the
contractor to use standards, criteria, or
methods of administration, that are not
job-related and consistent with business
necessity, and that:

(1) Have the effect of discriminating
on the basis of disability; or

(2) Perpetuate the discrimination of
others who are subject to common
administrative control.

(e) Relationship or association with
an individual with a disability. It is
unlawful for the contractor to exclude or
deny equal jobs or benefits to, or
otherwise discriminate against, a
qualified individual because of the
known disability of an individual with
whom the qualified individual is known
to have a family, business, social or
other relationship or association.

(f) Not making reasonable
accommodation. (1) It is unlawful for
the contractor to fail to make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified applicant or employee with a
disability, unless such contractor can
demonstrate that the accommodation
would impose an undue hardship on
the operation of its business.

(2) It is unlawful for the contractor to
deny employment opportunities to an
otherwise qualified job applicant or
employee with a disability based on the
need of such contractor to make
reasonable accommodation to such an
individual’s physical or mental
impairments.

(3) A qualified individual with a
disability is not required to accept an
accommodation, aid, service,
opportunity or benefit which such
qualified individual chooses not to
accept. However, if such individual
rejects a reasonable accommodation,
aid, service, opportunity or benefit that
is necessary to enable the individual to
perform the essential functions of the
position held or desired, and cannot, as
a result of that rejection, perform the
essential functions of the position, the
individual will not be considered a
qualified individual with a disability.

(g) Qualification standards, tests and
other selection criteria—(1) In general. It
is unlawful for the contractor to use
qualification standards, employment
tests or other selection criteria that
screen out or tend to screen out an
individual with a disability or a class of
individuals with disabilities, on the
basis of disability, unless the standard,
test or other selection criterion, as used
by the contractor, is shown to be job-related
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for the position in question and is
consistent with business necessity.
Selection criteria that concern an
essential function may not be used to
exclude an individual with a disability
if that individual could satisfy the
criteria with provision of a reasonable
accommodation. Selection criteria that
exclude or tend to exclude an
individual with a disability or a class of
individuals with disabilities because of
disability but concern only marginal
functions of the job would not be
consistent with business necessity. The
contractor may not refuse to hire an
applicant with a disability because the
applicant’s disability prevents him or
her from performing marginal functions.

(2) The Uniform Guidelines on
Employee Selection Procedures, 41 CFR
part 60–3, do not apply to the
Rehabilitation Act and are similarly
inapplicable to this part.

(h) Administration of tests. It is
unlawful for the contractor to fail to
select and administer tests concerning
employment in the most effective
manner to ensure that, when a test is
administered to a job applicant or
employee who has a disability that
impairs sensory, manual, or speaking
skills, the test results accurately reflect
the skills, aptitude, or whatever other
factor of the applicant or employee that
the test purports to measure, rather than
reflecting the impaired sensory, manual,
or speaking skills of such employee or
applicant, except where such skills are
the factors that the test purports to
measure.

(i) Compensation. In offering
employment or promotions to
individuals with disabilities, it is
unlawful for the contractor to reduce the
amount of compensation offered
because of any income based upon a
disability-related pension or other
disability-related benefit the applicant
or employee receives from another
source.

§ 60–741.22 Direct threat defense.
The contractor may use as a

qualification standard the requirement
that an individual be able to perform the
essential functions of the position held
or desired without posing a direct threat
to the health or safety of the individual
or others in the workplace. (See § 60–
741.2(y) defining direct threat.)

§ 60–741.23 Medical examinations and
inquiries.

(a) Prohibited medical examinations
or inquiries. Except as stated in
paragraphs (b) and (c) of this section, it
is unlawful for the contractor to require
a medical examination of an applicant
or employee or to make inquiries as to

whether an applicant or employee is an
individual with a disability or as to the
nature or severity of such disability.

(b) Permitted medical examinations
and inquiries—(1) Acceptable pre-
employment inquiry. The contractor
may make pre-employment inquiries
into the ability of an applicant to
perform job-related functions, and/or
may ask an applicant to describe or to
demonstrate how, with or without
reasonable accommodation, the
applicant will be able to perform job-
related functions.

(2) Employment entrance
examination. The contractor may
require a medical examination (and/or
inquiry) after making an offer of
employment to a job applicant and
before the applicant begins his or her
employment duties, and may condition
an offer of employment on the results of
such examination (and/or inquiry), if all
entering employees in the same job
category are subjected to such an
examination (and/or inquiry) regardless
of disability.

(3) Examination of employees. The
contractor may require a medical
examination (and/or inquiry) of an
employee that is job-related and
consistent with business necessity. The
contractor may make inquiries into the
ability of an employee to perform job-
related functions.

(4) Other acceptable examinations
and inquiries. The contractor may
conduct voluntary medical
examinations and activities, including
voluntary medical histories, which are
part of an employee health program
available to employees at the work site.

(5) Medical examinations conducted
in accordance with paragraphs (b)(2)
and (b)(4) of this section do not have to
be job-related and consistent with
business necessity. However, if certain
criteria are used to screen out an
applicant or applicants or an employee
or employees with disabilities as a
result of such examinations or inquiries,
the contractor must demonstrate that the
exclusionary criteria are job-related and
consistent with business necessity, and
that performance of the essential job
functions cannot be accomplished with
reasonable accommodations as required
in this part.

(c) Invitation to self-identify. The
contractor shall invite the applicant to
self-identify as an individual with a
disability as specified in § 60–741.42.

(d) Confidentiality and use of medical
information. (1) Information obtained
under this section regarding the medical
condition or history of any applicant or
employee shall be collected and
maintained on separate forms and in

separate medical files and treated as a
confidential medical record, except that:

(i) Supervisors and managers may be
informed regarding necessary
restrictions on the work or duties of the
applicant or employee and necessary
accommodations;

(ii) First aid and safety personnel may
be informed, when appropriate, if the
disability might require emergency
treatment; and

(iii) Government officials engaged in
enforcing the laws administered by
OFCCP, including this part, or enforcing
the Americans with Disabilities Act,
shall be provided relevant information
on request.

(2) Information obtained under this
section regarding the medical condition
or history of any applicant or employee
shall not be used for any purpose
inconsistent with this part.

§ 60–741.24 Drugs and alcohol.
(a) Specific activities permitted. The

contractor:
(1) May prohibit the illegal use of

drugs and the use of alcohol at the
workplace by all employees;

(2) May require that employees not be
under the influence of alcohol or be
engaging in the illegal use of drugs at
the workplace;

(3) May require that all employees
behave in conformance with the
requirements established under the
Drug-Free Workplace Act of 1988 (41
U.S.C. 701 et seq.);

(4) May hold an employee who
engages in the illegal use of drugs or
who is an alcoholic to the same
qualification standards for employment
or job performance and behavior to
which the contractor holds its other
employees, even if any unsatisfactory
performance or behavior is related to the
employee’s drug use or alcoholism;

(5) May require that its employees
employed in an industry subject to such
regulations comply with the standards
established in the regulations (if any) of
the Departments of Defense and
Transportation, and of the Nuclear
Regulatory Commission, and other
Federal agencies regarding alcohol and
the illegal use of drugs; and

(6) May require that employees
employed in sensitive positions comply
with the regulations (if any) of the
Departments of Defense and
Transportation, and of the Nuclear
Regulatory Commission, and other
Federal agencies that apply to
employment in sensitive positions
subject to such regulations.

(b) Drug testing—(1) General policy.
For purposes of this part, a test to
determine the illegal use of drugs is not
considered a medical examination.
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Thus, the administration of such drug
tests by the contractor to its job
applicants or employees is not a
violation of § 60–741.23. Nothing in this
part shall be construed to encourage,
prohibit, or authorize the contractor to
conduct drug tests of job applicants or
employees to determine the illegal use
of drugs or to make employment
decisions based on such test results.

(2) Transportation employees.
Nothing in this part shall be construed
to encourage, prohibit, or authorize the
otherwise lawful exercise by contractors
subject to the jurisdiction of the
Department of Transportation of
authority to test employees in, and
applicants for, positions involving
safety-sensitive duties for the illegal use
of drugs or for on-duty impairment by
alcohol; and remove from safety-
sensitive positions persons who test
positive for illegal use of drugs or on-
duty impairment by alcohol pursuant to
paragraph (b)(1) of this section.

(3) Any information regarding the
medical condition or history of any
employee or applicant obtained from a
test to determine the illegal use of drugs,
except information regarding the illegal
use of drugs, is subject to the
requirements of §§ 60–741.23(b)(5) and
(c).

§ 60–741.25 Health insurance, life
insurance and other benefit plans.

(a) An insurer, hospital, or medical
service company, health maintenance
organization, or any agent or entity that
administers benefit plans, or similar
organizations may underwrite risks,
classify risks, or administer such risks
that are based on or not inconsistent
with State law.

(b) The contractor may establish,
sponsor, observe or administer the terms
of a bona fide benefit plan that are based
on underwriting risks, classifying risks,
or administering such risks that are
based on or not inconsistent with State
law.

(c) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(d) The contractor may not deny a
qualified individual with a disability
equal access to insurance or subject a
qualified individual with a disability to
different terms or conditions of
insurance based on disability alone, if
the disability does not pose increased
risks.

(e) The activities described in
paragraphs (a), (b) and (c) of this section
are permitted unless these activities are
used as a subterfuge to evade the
purposes of this part.

Subpart C—Affirmative Action
Program

§ 60–741.40 Applicability of the affirmative
action program requirement.

(a) The requirements of this subpart
apply to every Government contractor
that has 50 or more employees and a
contract of $50,000 or more.

(b) Contractors described in paragraph
(a) of this section shall, within 120 days
of the commencement of a contract,
prepare and maintain an affirmative
action program at each establishment.
The affirmative action program shall set
forth the contractor’s policies and
procedures in accordance with this part.
This program may be integrated into or
kept separate from other affirmative
action programs.

(c) The affirmative action program
shall be reviewed and updated
annually.

(d) The contractor shall submit the
affirmative action program within 30
days of a request from OFCCP, unless
the request provides for a different time.
The contractor also shall make the
affirmative action program promptly
available on-site upon OFCCP’s request.

§ 60–741.41 Availability of affirmative
action program.

The full affirmative action program
shall be available to any employee or
applicant for employment for inspection
upon request. The location and hours
during which the program may be
obtained shall be posted at each
establishment.

§ 60–741.42 Invitation to self-identify.
(a) The contractor shall, after making

an offer of employment to a job
applicant and before the applicant
begins his or her employment duties,
invite the applicant to inform the
contractor whether the applicant
believes that he or she may be covered
by the act and wishes to benefit under
the affirmative action program. The
contractor may invite self-identification
prior to making a job offer only when:

(1) The invitation is made when the
contractor actually is undertaking
affirmative action for individuals with
disabilities at the pre-offer stage; or

(2) The invitation is made pursuant to
a Federal, state or local law requiring
affirmative action for individuals with
disabilities.

(b) The invitation referenced in
paragraph (a) of this section shall state
that a request to benefit under the
affirmative action program may be made
immediately and/or at any time in the
future. The invitation also shall
summarize the relevant portions of the
act and the contractor’s affirmative

action program. Furthermore, the
invitation shall state that the
information is being requested on a
voluntary basis, that it will be kept
confidential, that refusal to provide it
will not subject the applicant to any
adverse treatment, and that it will not be
used in a manner inconsistent with the
act. If an applicant so identifies himself
or herself, the contractor should also
seek the advice of the applicant
regarding proper placement and
appropriate accommodation, after a job
offer has been extended. The contractor
also may make such inquiries to the
extent they are consistent with the ADA
(e.g., in the context of asking applicants
to describe or demonstrate how they
would perform the job). The contractor
shall maintain a separate file on persons
who have self-identified and provide
that file to OFCCP upon request. This
information may be used only in
accordance with this part. (An
acceptable form for such an invitation is
set forth in Appendix B of this part.
Because a contractor usually may not
seek advice from an applicant regarding
placement and accommodation until
after a job offer has been extended, the
invitation set forth in Appendix B of
this part contains instructions regarding
modifications to be made if it is used at
the pre-offer stage.)

(c) Nothing in this section shall
relieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees of whose
disability the contractor has knowledge.

(d) Nothing in this section shall
relieve the contractor from liability for
discrimination under the act.

§ 60–741.43 Affirmative action policy.
Under the affirmative action

obligations imposed by the act
contractors shall not discriminate
because of physical or mental disability
and shall take affirmative action to
employ and advance in employment
qualified individuals with disabilities at
all levels of employment, including the
executive level. Such action shall apply
to all employment activities set forth in
§ 60–741.20.

§ 60–741.44 Required contents of
affirmative action programs.

Acceptable affirmative action
programs shall contain, but not
necessarily be limited to, the following
ingredients:

(a) Policy statement. The contractor
shall include an equal opportunity
policy statement in its affirmative action
program, and shall post the policy
statement on company bulletin boards.
The contractor must ensure that
applicants and employees with
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disabilities are informed of the contents
of the policy statement (for example, the
contractor may have the statement read
to a visually disabled individual, or may
lower the posted notice so that it may
be read by a person in a wheelchair).
The policy statement should indicate
the chief executive officer’s attitude on
the subject matter, provide for an audit
and reporting system (see paragraph (h)
of this section) and assign overall
responsibility for the implementation of
affirmative action activities required
under this part (see paragraph (i) of this
section). Additionally, the policy should
state, among other things, that the
contractor will: recruit, hire, train and
promote persons in all job titles, and
ensure that all other personnel actions
are administered, without regard to
disability; and ensure that all
employment decisions are based only
on valid job requirements. The policy
shall state that employees and
applicants shall not be subjected to
harassment, intimidation, threats,
coercion or discrimination because they
have engaged in or may engage in any
of the following activities:

(1) Filing a complaint;
(2) Assisting or participating in an

investigation, compliance review,
hearing, or any other activity related to
the administration of section 503 of the
Rehabilitation Act of 1973, as amended
(section 503) or any other Federal, State
or local law requiring equal opportunity
for disabled persons;

(3) Opposing any act or practice made
unlawful by section 503 or its
implementing regulations in this part or
any other Federal, State or local law
requiring equal opportunity for disabled
persons; or

(4) Exercising any other right
protected by section 503 or its
implementing regulations in this part.

(b) Review of personnel processes.
The contractor shall ensure that its
personnel processes provide for careful,
thorough, and systematic consideration
of the job qualifications of applicants
and employees with known disabilities
for job vacancies filled either by hiring
or promotion, and for all training
opportunities offered or available. The
contractor shall ensure that its
personnel processes do not stereotype
disabled persons in a manner which
limits their access to all jobs for which
they are qualified. The contractor shall
periodically review such processes and
make any necessary modifications to
ensure that these obligations are carried
out. A description of the review and any
necessary modifications to personnel
processes or development of new
processes shall be included in any
affirmative action programs required

under this part. The contractor must
design procedures that facilitate a
review of the implementation of this
requirement by the contractor and the
Government. (Appendix C of this part is
an example of an appropriate set of
procedures. The procedures in
Appendix C of this part are not required
and contractors may develop other
procedures appropriate to their
circumstances.)

(c) Physical and mental
qualifications. (1) The contractor shall
provide in its affirmative action
program, and shall adhere to, a schedule
for the periodic review of all physical
and mental job qualification standards
to ensure that, to the extent qualification
standards tend to screen out qualified
individuals with disabilities, they are
job-related for the position in question
and are consistent with business
necessity.

(2) Whenever the contractor applies
physical or mental qualification
standards in the selection of applicants
or employees for employment or other
change in employment status such as
promotion, demotion or training, to the
extent that qualification standards tend
to screen out qualified individuals with
disabilities, the standards shall be
related to the specific job or jobs for
which the individual is being
considered and consistent with business
necessity. The contractor shall have the
burden to demonstrate that it has
complied with the requirements of
paragraph (c)(2) of this section.

(3) The contractor may use as a
defense to an allegation of a violation of
paragraph (c)(2) of this section that an
individual poses a direct threat to the
health or safety of the individual or
others in the workplace. (See § 60–
741.2(y) defining direct threat.)

(d) Reasonable accommodation to
physical and mental limitations. The
contractor shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified individual with a disability
unless it can demonstrate that the
accommodation would impose an
undue hardship on the operation of its
business. If an employee with a known
disability is having significant difficulty
performing his or her job and it is
reasonable to conclude that the
performance problem may be related to
the known disability, the contractor
shall confidentially notify the employee
of the performance problem and inquire
whether the problem is related to the
employee’s disability; if the employee
responds affirmatively, the contractor
shall confidentially inquire whether the
employee is in need of a reasonable
accommodation.

(e) Harassment. The contractor must
develop and implement procedures to
ensure that its employees with
disabilities are not harassed because of
disability.

(f) External dissemination of policy,
outreach and positive recruitment. The
contractor shall undertake appropriate
outreach and positive recruitment
activities such as those listed in
paragraphs (f)(1) through (7) of this
section that are reasonably designed to
effectively recruit qualified individuals
with disabilities. It is not contemplated
that the contractor will necessarily
undertake all the activities listed in
paragraphs (f)(1) through (7) of this
section or that its activities will be
limited to those listed. The scope of the
contractor’s efforts shall depend upon
all the circumstances, including the
contractor’s size and resources and the
extent to which existing employment
practices are adequate.

(1) The contractor should enlist the
assistance and support of recruiting
sources (including State employment
security agencies, State vocational
rehabilitation agencies or facilities,
sheltered workshops, college placement
officers, State education agencies, labor
organizations and organizations of or for
individuals with disabilities) for the
contractor’s commitment to provide
meaningful employment opportunities
to qualified individuals with
disabilities. Formal briefing sessions
should be held, preferably on company
premises, with representatives from
recruiting sources. Plant tours, clear and
concise explanations of current and
future job openings, position
descriptions, worker specifications,
explanations of the company’s selection
process, and recruiting literature should
be an integral part of the briefing.
Formal arrangements should be made
for referral of applicants, follow up with
sources, and feedback on disposition of
applicants.

(2) The contractor’s recruitment
efforts at all schools should incorporate
special efforts to reach students with
disabilities. The contractor should
engage in recruitment activities at
educational institutions which
participate in training of individuals
with disabilities, such as schools for the
blind, deaf, or learning disabled. An
effort should be made to participate in
work-study programs with rehabilitation
facilities and schools which specialize
in training or educating individuals
with disabilities.

(3) The contractor should establish
meaningful contacts with appropriate
social service agencies, organizations of
and for individuals with disabilities,
and vocational rehabilitation agencies or
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facilities, for such purposes as advice,
technical assistance and referral of
potential employees. Technical
assistance from the resources described
in this paragraph may consist of advice
on proper placement, recruitment,
training and accommodations
contractors may undertake, but no such
resource providing technical assistance
shall have authority to approve or
disapprove the acceptability of
affirmative action programs.

(4) The contractor should include
individuals with disabilities when
employees are pictured in consumer,
promotional or help wanted advertising.
Individuals with disabilities should be
made available for participation in
career days, youth motivation programs,
and related activities in their
communities.

(5) The contractor should send
written notification of company policy
to all subcontractors, vendors and
suppliers, requesting appropriate action
on their part.

(6) The contractor should take
positive steps to attract qualified
individuals with disabilities not
currently in the work force who have
requisite skills and can be recruited
through affirmative action measures.
These persons may be located through
the local chapters of organizations of
and for individuals with disabilities.

(7) The contractor, in making hiring
decisions, should consider applicants
with known disabilities for all available
positions for which they may be
qualified when the position(s) applied
for is unavailable.

(g) Internal dissemination of policy.
(1) A strong outreach program will be
ineffective without adequate internal
support from supervisory and
management personnel and other
employees, who may have had limited
contact with individuals with
disabilities in the past. In order to
assure greater employee cooperation
and participation in the contractor’s
efforts, the contractor shall develop
internal procedures such as those listed
in paragraph (g)(2) of this section for
communication of its obligation to
engage in affirmative action efforts to
employ and advance in employment
qualified individuals with disabilities. It
is not contemplated that the contractor
will necessarily undertake all the
activities listed in paragraph (g)(2) of
this section or that its activities will be
limited to those listed. These
procedures shall be designed to foster
understanding, acceptance and support
among the contractor’s executive,
management, supervisory and other
employees and to encourage such
persons to take the necessary actions to

aid the contractor in meeting this
obligation. The scope of the contractor’s
efforts shall depend upon all the
circumstances, including the
contractor’s size and resources and the
extent to which existing practices are
adequate.

(2) The contractor should implement
and disseminate this policy internally as
follows:

(i) Include it in the contractor’s policy
manual.

(ii) Periodically inform all employees
and prospective employees of its
commitment to engage in affirmative
action to increase employment
opportunities for qualified individuals
with disabilities. The contractor should
schedule special meetings with all
employees to discuss policy and explain
individual employee responsibilities.

(iii) Publicize it in the company
newspaper, magazine, annual report and
other media.

(iv) Conduct special meetings with
executive, management, and
supervisory personnel to explain the
intent of the policy and individual
responsibility for effective
implementation, making clear the chief
executive officer’s attitude.

(v) Discuss the policy thoroughly in
both employee orientation and
management training programs.

(vi) Meet with union officials and/or
employee representatives to inform
them of the contractor’s policy, and
request their cooperation.

(vii) Include articles on
accomplishments of disabled workers in
company publications.

(viii) When employees are featured in
employee handbooks or similar
publications for employees, include
individuals with disabilities.

(h) Audit and reporting system. (1)
The contractor shall design and
implement an audit and reporting
system that will:

(i) Measure the effectiveness of the
contractor’s affirmative action program.

(ii) Indicate any need for remedial
action.

(iii) Determine the degree to which
the contractor’s objectives have been
attained.

(iv) Determine whether individuals
with known disabilities have had the
opportunity to participate in all
company sponsored educational,
training, recreational and social
activities.

(v) Measure the contractor’s
compliance with the affirmative action
program’s specific obligations.

(2) Where the affirmative action
program is found to be deficient, the
contractor shall undertake necessary
action to bring the program into
compliance.

(i) Responsibility for implementation.
An official of the contractor shall be
assigned responsibility for
implementation of the contractor’s
affirmative action activities under this
part. His or her identity should appear
on all internal and external
communications regarding the
company’s affirmative action program.
This official shall be given necessary top
management support and staff to
manage the implementation of this
program.

(j) Training. All personnel involved in
the recruitment, screening, selection,
promotion, disciplinary, and related
processes shall be trained to ensure that
the commitments in the contractor’s
affirmative action program are
implemented.

§ 60–741.45 Sheltered workshops.

Contracts with sheltered workshops
do not constitute affirmative action in
lieu of employment and advancement of
qualified disabled individuals in the
contractor’s own work force. Contracts
with sheltered workshops may be
included within an affirmative action
program if the sheltered workshop
trains employees for the contractor and
the contractor is obligated to hire
trainees at full compensation when such
trainees become ‘‘qualified individuals
with disabilities.’’

Subpart D—General Enforcement and
Complaint Procedures

§ 60–741.60 Compliance reviews.

(a) OFCCP may conduct compliance
reviews to determine if the contractor
maintains nondiscriminatory hiring and
employment practices and is taking
affirmative action to ensure that
applicants are employed and that
employees are placed, trained,
upgraded, promoted, and otherwise
treated in accordance with this part
during employment. The compliance
review shall consist of a comprehensive
analysis and evaluation of each aspect
of the aforementioned practices,
policies, and conditions resulting
therefrom. Where necessary,
recommendations for appropriate
sanctions shall be made.

(b) Where deficiencies are found to
exist, reasonable efforts shall be made to
secure compliance through conciliation
and persuasion pursuant to § 60–741.62.

§ 60–741.61 Complaint procedures.

(a) Coordination with other agencies.
Pursuant to section 107(b) of the
Americans with Disabilities Act of 1990
(ADA), OFCCP and the Equal
Employment Opportunity Commission
have promulgated regulations setting
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forth procedures governing the
processing of complaints falling within
the overlapping jurisdiction of both the
act and title I of the ADA to ensure that
such complaints are dealt with in a
manner that avoids duplication of effort
and prevents the imposition of
inconsistent or conflicting standards.
Complaints filed under this part will be
processed in accordance with those
regulations, which are found at 41 CFR
part 60–742, and with this part.

(b) Place and time of filing. Any
applicant for employment with a
contractor or any employee of a
contractor may, personally or by an
authorized representative, file a written
complaint with the Deputy Assistant
Secretary alleging a violation of the act
or the regulations in this part. The
complaint may allege individual or
class-wide violation(s). Complaints may
be submitted to the OFCCP, 200
Constitution Avenue, N.W.,
Washington, D.C. 20210, or to any
OFCCP regional, district, or area office.
Such complaint must be filed within
300 days of the date of the alleged
violation, unless the time for filing is
extended by OFCCP for good cause
shown.

(c) Contents of complaints—(1) In
general. A complaint must be signed by
the complainant or his or her authorized
representative and must contain the
following information:

(i) Name and address (including
telephone number) of the complainant;

(ii) Name and address of the
contractor who committed the alleged
violation;

(iii) The facts showing that the
individual is disabled or has a history
of a disability or was regarded by the
contractor as having a disability;

(iv) A description of the act or acts
considered to be a violation, including
the pertinent dates (in the case of an
alleged continuing violation, the earliest
and most recent date that the alleged
violation occurred should be stated);
and

(v) Other pertinent information
available which will assist in the
investigation and resolution of the
complaint, including the name of any
known Federal agency with which the
employer has contracted.

(2) Third party complaints. A
complaint filed by an authorized
representative need not identify by
name the person on whose behalf it is
filed. The person filing the complaint,
however, shall provide OFCCP with the
name, address and telephone number of
the person on whose behalf it is made,
and the other information specified in
paragraph (c)(1) of this section. OFCCP
shall verify the authorization of such a

complaint by the person on whose
behalf the complaint is made. Any such
person may request that OFCCP keep
his or her identity confidential, and
OFCCP will protect the individual’s
confidentiality wherever that is possible
given the facts and circumstances in the
complaint.

(d) Incomplete information. Where a
complaint contains incomplete
information, OFCCP shall seek the
needed information from the
complainant. If the information is not
furnished to OFCCP within 60 days of
the date of such request, the case may
be closed.

(e) Investigations. The Department of
Labor shall institute a prompt
investigation of each complaint.

(f) Resolution of matters. (1) If the
complaint investigation finds no
violation of the act or this part, or if the
Deputy Assistant Secretary decides not
to refer the matter to the Solicitor of
Labor for enforcement proceedings
against the contractor pursuant to § 60–
741.65(a)(l), the complainant and
contractor shall be so notified. The
Deputy Assistant Secretary, on his or
her own initiative, may reconsider his
or her determination or the
determination of any of his or her
designated officers who have authority
to issue Notifications of Results of
Investigation.

(2) The Deputy Assistant Secretary
will review all determinations of no
violation that involve complaints that
are not also cognizable under title I of
the Americans with Disabilities Act.

(3) In cases where the Deputy
Assistant Secretary decides to
reconsider the determination of a
Notification of Results of Investigation,
the Deputy Assistant Secretary shall
provide prompt notification of his or her
intent to reconsider, which is effective
upon issuance, and his or her final
determination after reconsideration, to
the person claiming to be aggrieved, the
person making the complaint on behalf
of such person, if any, and the
contractor.

(4) If the investigation finds a
violation of the act or this part, OFCCP
shall invite the contractor to participate
in conciliation discussions pursuant to
§ 60–741.62.

§ 60–741.62 Conciliation agreements and
letters of commitment.

(a) If a compliance review, complaint
investigation or other review by OFCCP
finds a material violation of the act or
this part, and if the contractor is willing
to correct the violations and/or
deficiencies, and if OFCCP determines
that settlement on that basis (rather than
referral for consideration of formal

enforcement) is appropriate, a written
conciliation agreement shall be
required. The agreement shall provide
for such remedial action as may be
necessary to correct the violations and/
or deficiencies noted, including, where
appropriate (but not necessarily limited
to) such make whole remedies as back
pay and retroactive seniority. The
agreement shall also specify the time
period for completion of the remedial
action; the period shall be no longer
than the minimum period necessary to
complete the action.

(b) The term ‘‘conciliation agreement’’
does not include ‘‘letters of
commitment,’’ which are appropriate for
resolving minor technical deficiencies.

§ 60–741.63 Violation of conciliation
agreements and letters of commitment.

(a) When OFCCP believes that a
conciliation agreement has been
violated, the following procedures are
applicable:

(1) A written notice shall be sent to
the contractor setting forth the violation
alleged and summarizing the supporting
evidence. The contractor shall have 15
days from receipt of the notice to
respond, except in those cases in which
OFCCP asserts that such a delay would
result in irreparable injury to the
employment rights of affected
employees or applicants.

(2) During the 15-day period the
contractor may demonstrate in writing
that it has not violated its commitments.

(b) In those cases in which OFCCP
asserts that a delay would result in
irreparable injury to the employment
rights of affected employees or
applicants, enforcement proceedings
may be initiated immediately without
proceeding through any other
requirement contained in this chapter.

(c) In any proceedings involving an
alleged violation of a conciliation
agreement OFCCP may seek
enforcement of the agreement itself and
shall not be required to present proof of
the underlying violations resolved by
the agreement.

(d) When OFCCP believes that a letter
of commitment has been violated, the
matter shall be handled, where
appropriate, pursuant to § 60–741.64.
The violation may be corrected through
a conciliation agreement, or an
enforcement proceeding may be
initiated.

§ 60–741.64 Show cause notices.
When the Deputy Assistant Secretary

has reasonable cause to believe that the
contractor has violated the act or this
part, he or she may issue a notice
requiring the contractor to show cause,
within 30 days, why monitoring,
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enforcement proceedings or other
appropriate action to ensure compliance
should not be instituted. The issuance
of such a notice is not a prerequisite to
instituting enforcement proceedings (see
§ 60–741.65).

§ 60–741.65 Enforcement proceedings.

(a) General. (1) If a compliance
review, complaint investigation or other
review by OFCCP finds a violation of
the act or this part, and the violation has
not been corrected in accordance with
the conciliation procedures in this part,
or OFCCP determines that referral for
consideration of formal enforcement
(rather than settlement) is appropriate,
OFCCP may refer the matter to the
Solicitor of Labor with a
recommendation for the institution of
enforcement proceedings to enjoin the
violations, to seek appropriate relief,
and to impose appropriate sanctions, or
any of the above in this sentence.
OFCCP may seek back pay and other
make whole relief for aggrieved
individuals identified during a
complaint investigation or compliance
review. Such individuals need not have
filed a complaint as a prerequisite to
OFCCP seeking such relief on their
behalf. Interest on back pay shall be
calculated from the date of the loss and
compounded quarterly at the percentage
rate established by the Internal Revenue
Service for the underpayment of taxes.

(2) In addition to the administrative
proceedings set forth in this section, the
Deputy Assistant Secretary may, within
the limitations of applicable law, seek
appropriate judicial action to enforce
the contractual provisions set forth in
§ 60–741.5, including appropriate
injunctive relief.

(b) Hearing practice and procedure.
(1) In administrative enforcement
proceedings the contractor shall be
provided an opportunity for a formal
hearing. All hearings conducted under
the act and this part shall be governed
by the Rules of Practice for
Administrative Proceedings to Enforce
Equal Opportunity Under Executive
Order 11246 contained in 41 CFR part
60–30 and the Rules of Evidence set out
in the Rules of Practice and Procedure
for Administrative Hearings Before the
Office of Administrative Law Judges
contained in 29 CFR part 18, subpart B:
Provided, That a final administrative
order shall be issued within one year
from the date of the issuance of the
recommended findings, conclusions and
decision of the Administrative Law
Judge, or the submission of any
exceptions and responses to exceptions
to such decision (if any), whichever is
later.

(2) Complaints may be filed by the
Solicitor, the Associate Solicitor for
Civil Rights, Regional Solicitors and
Associate Regional Solicitors.

(3) For the purposes of hearings
pursuant to this part, references in 41
CFR part 60–30 to ‘‘Executive Order
11246’’ shall mean section 503 of the
Rehabilitation Act of 1973, as amended;
to ‘‘equal opportunity clause’’ shall
mean the equal opportunity clause
published at 41 CFR 60–741.5; and to
‘‘regulations’’ shall mean the regulations
contained in this part.

§ 60–741.66 Sanctions and penalties.
(a) Withholding progress payments.

With the prior approval of the Deputy
Assistant Secretary so much of the
accrued payment due on the contract or
any other contract between the
Government contractor and the Federal
Government may be withheld as
necessary to correct any violations of
the provisions of the act or this part.

(b) Termination. A contract may be
canceled or terminated, in whole or in
part, for failure to comply with the
provisions of the act or this part.

(c) Debarment. A contractor may be
debarred from receiving future contracts
for failure to comply with the provisions
of the act or this part subject to
reinstatement pursuant to § 60–741.68.
Debarment may be imposed for an
indefinite period, or may be imposed for
a fixed period of not less than six
months but no more than three years.

(d) Hearing opportunity. An
opportunity for a formal hearing shall be
afforded to a contractor before the
imposition of any sanction or penalty.

§ 60–741.67 Notification of agencies.
The Deputy Assistant Secretary shall

ensure that the heads of all agencies are
notified of any debarments taken against
any contractor.

§ 60–741.68 Reinstatement of ineligible
contractors.

(a) Application for reinstatement. A
contractor debarred from further
contracts for an indefinite period under
the act may request reinstatement in a
letter filed with the Deputy Assistant
Secretary at any time after the effective
date of the debarment; a contractor
debarred for a fixed period may make
such a request following the expiration
of six months from the effective date of
the debarment. In connection with the
reinstatement proceedings, all debarred
contractors shall be required to show
that they have established and will carry
out employment policies and practices
in compliance with the act and this part.
Additionally, in determining whether
reinstatement is appropriate for a

contractor debarred for a fixed period,
the Deputy Assistant Secretary also
shall consider, among other factors, the
severity of the violation which resulted
in the debarment, the contractor’s
attitude towards compliance, the
contractor’s past compliance history,
and whether the contractor’s
reinstatement would impede the
effective enforcement of the act or this
part. Before reaching a decision, the
Deputy Assistant Secretary may conduct
a compliance review of the contractor
and may require the contractor to
supply additional information regarding
the request for reinstatement. The
Deputy Assistant Secretary shall issue a
written decision on the request.

(b) Petition for review. Within 30 days
of its receipt of a decision denying a
request for reinstatement, the contractor
may file a petition for review of the
decision with the Secretary. The
petition shall set forth the grounds for
the contractor’s objections to the Deputy
Assistant Secretary’s decision. The
petition shall be served on the Deputy
Assistant Secretary and the Associate
Solicitor for Civil Rights and shall
include the decision as an appendix.
The Deputy Assistant Secretary may file
a response within 14 days to the
petition. The Secretary shall issue the
final agency decision denying or
granting the request for reinstatement.
Before reaching a final decision, the
Secretary may issue such additional
orders respecting procedure as he or she
finds appropriate in the circumstances,
including an order referring the matter
to the Office of Administrative Law
Judges for an evidentiary hearing where
there is a material factual dispute that
cannot be resolved on the record before
the Secretary.

§ 60–741.69 Intimidation and interference.

(a) The contractor shall not harass,
intimidate, threaten, coerce, or
discriminate against, any individual
because the individual has engaged in
or may engage in any of the following
activities:

(1) Filing a complaint;
(2) Assisting or participating in any

manner in an investigation, compliance
review, hearing, or any other activity
related to the administration of the act
or any other Federal, State or local law
requiring equal opportunity for disabled
persons;

(3) Opposing any act or practice made
unlawful by the act or this part or any
other Federal, State or local law
requiring equal opportunity for disabled
persons; or

(4) Exercising any other right
protected by the act or this part.
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(b) The contractor shall ensure that all
persons under its control do not engage
in such harassment, intimidation,
threats, coercion or discrimination. The
sanctions and penalties contained in
this part may be exercised by the
Deputy Assistant Secretary against any
contractor who violates this obligation.

§ 60–741.70 Disputed matters related to
compliance with the act.

The procedures set forth in the
regulations in this part govern all
disputes relative to the contractor’s
compliance with the act and this part.
Any disputes relating to issues other
than compliance, including contract
costs arising out of the contractor’s
efforts to comply, shall be determined
by the disputes clause of the contract.

Subpart E—Ancillary Matters

§ 60–741.80 Recordkeeping.
(a) General requirements. Any

personnel or employment record made
or kept by the contractor shall be
preserved by the contractor for a period
of two years from the date of the making
of the record or the personnel action
involved, whichever occurs later.
However, if the contractor has fewer
than 150 employees or does not have a
Government contract of at least
$150,000, the minimum record retention
period shall be one year from the date
of the making of the record or the
personnel action involved, whichever
occurs later. Such records include, but
are not necessarily limited to, records
relating to requests for reasonable
accommodation; the results of any
physical examination; job
advertisements and postings;
applications and resumes; tests and test
results; interview notes; and other
records having to do with hiring,
assignment, promotion, demotion,
transfer, lay-off or termination, rates of
pay or other terms of compensation, and
selection for training or apprenticeship.
In the case of involuntary termination of
an employee, the personnel records of
the individual terminated shall be kept
for a period of two years from the date
of the termination, except that
contractors that have fewer than 150
employees or that do not have a
Government contract of at least
$150,000 shall keep such records for a
period of one year from the date of the
termination. Where the contractor has
received notice that a complaint of
discrimination has been filed, that a
compliance review has been initiated, or
that an enforcement action has been
commenced, the contractor shall
preserve all personnel records relevant
to the complaint, compliance review or

action until final disposition of the
complaint, compliance review or action.
The term ‘‘personnel records relevant to
the complaint, compliance review or
action’’ would include, for example,
personnel or employment records
relating to the aggrieved person and to
all other employees holding positions
similar to that held or sought by the
aggrieved person and application forms
or test papers completed by an
unsuccessful applicant and by all other
candidates for the same position as that
for which the aggrieved person applied
and was rejected.

(b) Failure to preserve records. Failure
to preserve complete and accurate
records as required by paragraph (a) of
this section constitutes noncompliance
with the contractor’s obligations under
the act and this part. Where the
contractor has destroyed or failed to
preserve records as required by this
section, there may be a presumption
that the information destroyed or not
preserved would have been unfavorable
to the contractor: Provided, That this
presumption shall not apply where the
contractor shows that the destruction or
failure to preserve records results from
circumstances that are outside of the
contractor’s control.

(c) The requirements of this section
shall apply only to records made or kept
on or after August 29, 1996.

§ 60–741.81 Access to records.
Each contractor shall permit access

during normal business hours to its
places of business for the purpose of
conducting on-site compliance reviews
and complaint investigations and
inspecting and copying such books and
accounts and records, including
computerized records, and other
material as may be relevant to the matter
under investigation and pertinent to
compliance with the act or this part.
Information obtained in this manner
shall be used only in connection with
the administration of the act, the
administration of the Americans with
Disabilities Act of 1990 (ADA) and in
furtherance of the purposes of the act
and the ADA.

§ 60–741.82 Labor organizations and
recruiting and training agencies.

(a) Whenever performance in
accordance with the equal opportunity
clause or any matter contained in the
regulations in this part may necessitate
a revision of a collective bargaining
agreement, the labor organizations
which are parties to such agreement
shall be given an adequate opportunity
to present their views to OFCCP.

(b) OFCCP shall use its best efforts,
directly or through contractors,

subcontractors, local officials,
vocational rehabilitation facilities, and
all other available instrumentalities, to
cause any labor organization, recruiting
and training agency or other
representative of workers who are
employed by a contractor to cooperate
with, and to assist in, the
implementation of the purposes of the
act.

§ 60–741.83 Rulings and interpretations.
Rulings under or interpretations of the

act and this part shall be made by the
Deputy Assistant Secretary.

§ 60–741.84 Effective date.
This part shall become effective

August 29, 1996, and shall not apply
retroactively. Contractors presently
holding Government contracts shall
update their affirmative action programs
as required to comply with this part by
December 27, 1996.

Appendix A to Part 60–741—
Guidelines on a Contractor’s Duty To
Provide Reasonable Accommodation

The guidelines in this appendix are in
large part derived from, and are consistent
with, the discussion regarding the duty to
provide reasonable accommodation
contained in the Interpretive Guidance on
Title I of the Americans with Disabilities Act
(ADA) set out as an appendix to the
regulations issued by the Equal Employment
Opportunity Commission (EEOC)
implementing the ADA (29 CFR part 1630).
Although the following discussion is
intended to provide an independent ‘‘free-
standing’’ source of guidance with respect to
the duty to provide reasonable
accommodation under this part, to the extent
that the EEOC appendix provides additional
guidance which is consistent with the
following discussion, it may be relied upon
for purposes of this part as well. See § 60–
741.1(c). Contractors are obligated to provide
reasonable accommodation and to take
affirmative action. Reasonable
accommodation under section 503, like
reasonable accommodation required under
the ADA, is a part of the nondiscrimination
obligation. See EEOC appendix cited in this
paragraph. Affirmative action is unique to
section 503, and includes actions above and
beyond those required as a matter of
nondiscrimination. An example of this is the
requirement discussed in paragraph 2 of this
appendix that a contractor shall make an
inquiry of an employee with a known
disability who is having significant difficulty
performing his or her job.

1. A contractor is required to make
reasonable accommodations to the known
physical or mental limitations of an
‘‘otherwise qualified’’ individual with a
disability, unless the contractor can
demonstrate that the accommodation would
impose an undue hardship on the operation
of its business. As stated in § 60–741.2(t), an
individual with a disability is qualified if he
or she satisfies all the skill, experience,
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education and other job-related selection
criteria, and can perform the essential
functions of the position with or without
reasonable accommodation. A contractor is
required to make a reasonable
accommodation with respect to its
application process if the individual with a
disability is qualified with respect to that
process. One is ‘‘otherwise qualified’’ if he or
she is qualified for a job, except that, because
of a disability, he or she needs a reasonable
accommodation to be able to perform the
job’s essential functions.

2. Although the contractor would not be
expected to accommodate disabilities of
which it is unaware, the contractor has an
affirmative obligation to provide a reasonable
accommodation for applicants and
employees of whose disability the contractor
has actual knowledge. As stated in § 60–
741.42 (see also Appendix B of this part), the
contractor is required to invite applicants
who have been provided an offer of
employment, before they begin their
employment duties, to indicate whether they
may have a disability and wish to benefit
under the contractor’s affirmative action
program. That section further provides that
the contractor should seek the advice of
individuals who ‘‘self-identify’’ in this way
as to proper placement and appropriate
accommodation. Moreover, § 60–741.44(d)
provides that if an employee with a known
disability is having significant difficulty
performing his or her job and it is reasonable
to conclude that the performance problem
may be related to the disability, the
contractor is required to confidentially
inquire whether the problem is disability
related and if the employee is in need of a
reasonable accommodation.

3. An accommodation is any change in the
work environment or in the way things are
customarily done that enables an individual
with a disability to enjoy equal employment
opportunities. Equal employment
opportunity means an opportunity to attain
the same level of performance, or to enjoy the
same level of benefits and privileges of
employment as are available to the average
similarly situated employee without a
disability. Thus, for example, an
accommodation made to assist an employee
with a disability in the performance of his or
her job must be adequate to enable the
individual to perform the essential functions
of the position. The accommodation,
however, does not have to be the ‘‘best’’
accommodation possible, so long as it is
sufficient to meet the job-related needs of the
individual being accommodated. There are
three areas in which reasonable
accommodations may be necessary: (1)
Accommodations in the application process;
(2) accommodations that enable employees
with disabilities to perform the essential
functions of the position held or desired; and
(3) accommodations that enable employees
with disabilities to enjoy equal benefits and
privileges of employment as are enjoyed by
employees without disabilities.

4. The term ‘‘undue hardship’’ refers to any
accommodation that would be unduly costly,
extensive, substantial, or disruptive, or that
would fundamentally alter the nature or
operation of the contractor’s business. The

contractor’s claim that the cost of a particular
accommodation will impose an undue
hardship requires a determination of which
financial resources should be considered—
those of the contractor in its entirety or only
those of the facility that will be required to
provide the accommodation. This inquiry
requires an analysis of the financial
relationship between the contractor and the
facility in order to determine what resources
will be available to the facility in providing
the accommodation. If the contractor can
show that the cost of the accommodation
would impose an undue hardship, it would
still be required to provide the
accommodation if the funding is available
from another source, e.g., a State vocational
rehabilitation agency, or if Federal, State or
local tax deductions or tax credits are
available to offset the cost of the
accommodation. In the absence of such
funding, the individual with a disability
should be given the option of providing the
accommodation or of paying that portion of
the cost which constitutes the undue
hardship on the operation of the business.

5. Section 60–741.2(v) lists a number of
examples of the most common types of
accommodations that the contractor may be
required to provide. There are any number of
specific accommodations that may be
appropriate for particular situations. The
discussion in this appendix is not intended
to provide an exhaustive list of required
accommodations (as no such list would be
feasible); rather, it is intended to provide
general guidance regarding the nature of the
obligation. The decision as to whether a
reasonable accommodation is appropriate
must be made on a case-by-case basis. The
contractor generally should consult with the
individual with a disability in deciding on
the appropriate accommodation; frequently,
the individual will know exactly what
accommodation he or she will need to
perform successfully in a particular job, and
may suggest an accommodation which is
simpler and less expensive than the
accommodation the contractor might have
devised. Other resources to consult include
the appropriate State vocational
rehabilitation services agency, the Equal
Employment Opportunity Commission (1–
800–669–EEOC (voice), 1–800–800–3302
(TDD)), the Job Accommodation Network
(JAN) operated by the President’s Committee
on Employment of People with Disabilities
(1–800–JAN–7234), private disability
organizations, and other employers.

6. With respect to accommodations that
can permit an employee with a disability to
perform essential functions successfully, a
reasonable accommodation may require the
contractor to, for instance, modify or acquire
equipment. For the visually-impaired such
accommodations may include providing
adaptive hardware and software for
computers, electronic visual aids, braille
devices, talking calculators, magnifiers, audio
recordings and brailled or large print
materials. For persons with hearing
impairments, reasonable accommodations
may include providing telephone handset
amplifiers, telephones compatible with
hearing aids and telecommunications devices
for the deaf (TDDs). For persons with limited

physical dexterity, the obligation may require
the provision of goose neck telephone
headsets, mechanical page turners and raised
or lowered furniture.

7. Other reasonable accommodations of
this type may include providing personal
assistants such as a reader, interpreter or
travel attendant, permitting the use of
accrued paid leave or providing additional
unpaid leave for necessary treatment. The
contractor may also be required to make
existing facilities readily accessible to and
usable by individuals with a disability—
including areas used by employees for
purposes other than the performance of
essential job functions such as restrooms,
break rooms, cafeterias, lounges,
auditoriums, libraries, parking lots and credit
unions. This type of accommodation will
enable employees to enjoy equal benefits and
privileges of employment as are enjoyed by
employees who do not have disabilities.

8. Another of the potential
accommodations listed in § 60–741.2(v) is job
restructuring. This may involve reallocating
or redistributing those nonessential, marginal
job functions which a qualified individual
with a disability cannot perform to another
position. Accordingly, if a clerical employee
is occasionally required to lift heavy boxes
containing files, but cannot do so because of
a disability, this task may be reassigned to
another employee. The contractor, however,
is not required to reallocate essential
functions, i.e., those functions that the
individual who holds the job would have to
perform, with or without reasonable
accommodation, in order to be considered
qualified for the position. For instance, the
contractor which has a security guard
position which requires the incumbent to
inspect identity cards would not have to
provide a blind individual with an assistant
to perform that duty; in such a case, the
assistant would be performing an essential
function of the job for the individual with a
disability. Job restructuring may also involve
allowing part-time or modified work
schedules. For instance, flexible or adjusted
work schedules could benefit persons who
cannot work a standard schedule because of
the need to obtain medical treatment, or
persons with mobility impairments who
depend on a public transportation system
that is not accessible during the hours of a
standard schedule.

9. Reasonable accommodation may also
include reassignment to a vacant position. In
general, reassignment should be considered
only when accommodation within the
individual’s current position would pose an
undue hardship. Reassignment is not
required for applicants. However, in making
hiring decisions, contractors are encouraged
to consider known applicants with
disabilities for all available positions for
which they may be qualified when the
position(s) applied for is unavailable.
Reassignment may not be used to limit,
segregate, or otherwise discriminate against
employees with disabilities by forcing
reassignments to undesirable positions or to
designated offices or facilities. Employers
should reassign the individual to an
equivalent position in terms of pay, status,
etc., if the individual is qualified, and if the



19364 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Rules and Regulations

1 Prior to October 29, 1992, section 503 applied
only insofar as the contractor was ‘‘employing
persons to carry out’’ a Government contract. On
that date, the act was amended to apply to all of
a covered contractor’s work force, irrespective of
whether particular positions are engaged in carrying
out a Government contract. Accordingly, the
guidance contained in this appendix will be relied
on by OFCCP in monitoring and enforcing
compliance with section 503 only with respect to
the contractor’s employment decisions and
practices occurring before October 29, 1992.
(Moreover, prior to that date, section 503 covered
only contractors holding a contract ‘‘in excess of
$2500’’; this figure was amended on October 29,
1992 to ‘‘in excess of $10,000.’’ Consequently, this
appendix makes reference to the $2500 threshold
level.)

position is vacant within a reasonable
amount of time. A ‘‘reasonable amount of
time’’ should be determined in light of the
totality of the circumstances.

10. The contractor may reassign an
individual to a lower graded position if there
are no accommodations that would enable
the employee to remain in the current
position and there are no vacant equivalent
positions for which the individual is
qualified with or without reasonable
accommodation. The contractor may
maintain the reassigned individual with a
disability at the salary of the higher graded
position, and must do so if it maintains the
salary of reassigned employees who are not
disabled. It should also be noted that the
contractor is not required to promote an
individual with a disability as an
accommodation.

11. With respect to the application process,
appropriate accommodations may include
the following: (1) providing information
regarding job vacancies in a form accessible
to the vision or hearing impaired, e.g., by
making an announcement available in braille,
in large print, or on audio tape, or by
responding to job inquiries via TDDs; (2)
providing readers, interpreters and other
similar assistance during the application,
testing and interview process; (3)
appropriately adjusting or modifying
employment-related examinations, e.g.,
extending regular time deadlines, allowing a
blind person or one with a learning disorder
such as dyslexia to provide oral answers for
a written test, and permitting an applicant,
regardless of the nature of his or her
disability, to demonstrate skills through
alternative techniques and utilization of
adapted tools, aids and devices; and (4)
ensuring an applicant with a mobility
impairment full access to testing locations
such that the applicant’s test scores
accurately reflect the applicant’s skills or
aptitude rather than the applicant’s mobility
impairment.

Appendix B to Part 60–741—Sample
Invitation to Self-Identify

Note: When the invitation to self-identify
is being extended prior to an offer of
employment, as is permitted in limited
circumstances under § 60–741.42(a),
paragraph 2(ii) of this appendix, relating to
identification of reasonable accommodations,
should be omitted. This will avoid a conflict
with the EEOC’s ADA Guidance, which in
most cases precludes asking a job applicant
(prior to a job offer being made) about
potential reasonable accommodations.
[Sample Invitation to Self-Identify]

1. This employer is a Government
contractor subject to section 503 of the
Rehabilitation Act of 1973, as amended,
which requires Government contractors to
take affirmative action to employ and
advance in employment qualified individuals
with disabilities. If you have a disability and
would like to be considered under the
affirmative action program, please tell us.
You may inform us of your desire to benefit
under the program at this time and/or at any
time in the future. This information will
assist us in placing you in an appropriate

position and in making accommodations for
your disability. [The contractor should here
insert a brief provision summarizing the
relevant portion of its affirmative action
program.] Submission of this information is
voluntary and refusal to provide it will not
subject you to any adverse treatment.
Information you submit about your disability
will be kept confidential, except that (i)
supervisors and managers may be informed
regarding restrictions on the work or duties
of individuals with disabilities, and
regarding necessary accommodations; (ii)
first aid and safety personnel may be
informed, when and to the extent
appropriate, if the condition might require
emergency treatment; and (iii) Government
officials engaged in enforcing laws
administered by OFCCP or the Americans
with Disabilities Act, may be informed. The
information provided will be used only in
ways that are not inconsistent with section
503 of the Rehabilitation Act.

2. If you are an individual with a disability,
we would like to include you under the
affirmative action program. It would assist us
if you tell us about (i) any special methods,
skills, and procedures which qualify you for
positions that you might not otherwise be
able to do because of your disability so that
you will be considered for any positions of
that kind, and (ii) the accommodations which
we could make which would enable you to
perform the job properly and safely,
including special equipment, changes in the
physical layout of the job, elimination of
certain duties relating to the job, provision of
personal assistance services or other
accommodations.

Appendix C to Part 60–741—Review of
Personnel Processes

The following is a set of procedures which
contractors may use to meet the requirements
of § 60–741.44(b):

1. The application or personnel form of
each known applicant with a disability
should be annotated to identify each vacancy
for which the applicant was considered, and
the form should be quickly retrievable for
review by the Department of Labor and the
contractor’s personnel officials for use in
investigations and internal compliance
activities.

2. The personnel or application records of
each known individual with a disability
should include (i) the identification of each
promotion for which the employee with a
disability was considered, and (ii) the
identification of each training program for
which the individual with a disability was
considered.

3. In each case where an employee or
applicant with a disability is rejected for
employment, promotion, or training, a
statement of the reason should be appended
to the personnel file or application form as
well as a description of the accommodations
considered. This statement should be
available to the applicant or employee
concerned upon request.

4. Where applicants or employees are
selected for hire, promotion, or training and
the contractor undertakes any
accommodation which makes it possible for

him or her to place an individual with a
disability on the job, the application form or
personnel record should contain a
description of that accommodation.

Appendix D to Part 60–741—
Guidelines Regarding Positions
Engaged in Carrying Out a Contract

As stated in § 60–741.4(a)(2), with respect
to the contractor’s employment decisions and
practices occurring before October 29, 1992,
this part 60–741 applies only to employees
who were employed in, and applicants for,
positions that were engaged in carrying out
a Government contract.1 The regulatory
definition has two prongs. Under § 60–
741.4(a)(2)(i)(A) (‘‘prong A’’), positions are
deemed to have been engaged in carrying out
a Government contract if their duties
included work that fulfilled a contractual
obligation, or work that was necessary to, or
that facilitated, performance of the contract
or a provision of the contract. Alternatively,
under § 60–741.4(a)(2)(i)(B) (‘‘prong B’’),
positions are deemed to have been engaged
in carrying out a Government contract if,
pursuant to principles set forth in the Federal
Acquisition Regulation (FAR) at 48 CFR Ch.
1, part 31, the cost of the positions or a
portion of their cost was allocable to a
contract as a direct cost, or 2 percent or more
of the cost was allocable as an indirect cost
to Government contracts considered as a
group. This appendix provides guidance as to
the application of prong A of the definition.

1. The regulatory definition includes
positions whose duties involved work that
fulfilled a contractual obligation. Such work
includes work producing the goods or
providing the services that were the object of
the contract and also work that fulfilled
ancillary contract obligations. For example, if
a contract required the contractor to keep
certain cost records or to meet certain quality
control standards, employees who were
engaged in such functions were fulfilling a
contractual obligation.

2. Positions are also included if their duties
included work that was necessary to or that
facilitated performance of the contract. The
inclusion of work of this character is
intended to reflect the practical reality that
performance of a contract generally requires
the cooperation of a variety of individuals
engaged in auxiliary and related functions
beyond direct production of the goods or
provision of the services that are the object
of the contract.
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3. To give one example, a contract for
production and sale of goods to the
Government commonly requires the work not
only of the production employees assembling
the goods, but also of those engaged in
functions such as repairing the machinery
used in producing the goods; maintaining the
plant and facilities; assuring quality control
and security; storing the goods after
production; delivering them to the
Government; hiring, paying, and providing
personnel services for the employees engaged
in contract-related work; keeping financial
and accounting records; performing related
office and clerical tasks; and supervising or
managing the employees engaged in such
tasks. This list is not intended to be
exhaustive, but only to illustrate that a
variety of functions may commonly be
involved in carrying out a contract.

4. Whether a particular position was
engaged in carrying out a contract depends
on the facts as to the nature of the duties that
were actually performed and their
relationship to contract performance. A
position is included if its duties included
work that furthered or contributed to the
performance of the contract. The work need
not have been essential or indispensable to
performance of the contract. It is sufficient
that it was useful or that it benefitted or
contributed to carrying out the contract.

5. Nor is it material that the work was not
required by an express contract term. For
example, a contract to provide transportation
services may not have explicitly incorporated
terms requiring maintenance and repair of
the means of transportation to keep them in
safe operating condition. Such work,
however, was implicitly necessary to carry
out the contract.

6. It is irrelevant that the contractor could
have performed the contract some other way,
without making use of a particular function
or particular employees, if the way the
contractor chose to carry out the contract
does in fact make use of them. For example,
if a contractor employed three quality control
inspectors, or used three quality control
processes, to monitor the manufacture of
goods for sale to the Government, all three
were involved in carrying out the contract,
notwithstanding any claim that two would
have been sufficient. If a contractor
manufactured goods at its plant in St. Louis
for delivery in Chicago, employees who
transported the goods were carrying out the
contract, regardless whether the contractor
could have made the goods locally at its
plant in Chicago. If a contractor employed
security guards or watchmen to protect its
plant producing goods for the Government
from vandalism or theft of equipment,
because in its business judgment it was
prudent to do so, employees who were
engaged in those tasks were contributing to
performance of the contract and were
covered.

7. If a position’s regular duties included
work that contributed to the performance of
the contract, and the contract met the act’s
dollar threshold for coverage, it is irrelevant
that such work was only a portion of the
position’s total duties or that it took only a
small amount of time. For example, a
Government agency may have contracted to

lease a photocopying machine under terms
that obligated the leasing company to provide
repair and maintenance service. The
technician assigned to provide such service
was ‘‘carrying out the contract’’ regardless
whether he or she provided similar service
for numerous private customers and spent
only a small fraction of his or her time
working on the agency’s machine. Similarly,
individuals who worked on an assembly line
manufacturing automobiles, a portion of
which were sold under contract to the
Government, while the bulk were sold
commercially, were covered. That 95% of the
vehicles they produced were sold elsewhere
does not negate the fact that the individuals
were carrying out the contract to make
vehicles for the Government.

8. A group of employees may also have
performed duties that simultaneously
contributed to performance of both
Government and non-Government contracts.
In this situation, if the contract exceeded
$2500 and the duties of the position in fact
contributed to carrying out the contract, the
position was covered. For example, the
Government may have contracted with
airline carriers to provide transportation to
Federal employees performing official duties.
The contract was performed through the
work of employees including the flight crew,
the ground maintenance crew, the baggage
handlers, the ticketing agents, the airport and
gate staff, and other corporate personnel.
Federal employees probably typically formed
only a small percentage of an airline’s
passengers. Nonetheless, the pilots who flew
the planes and the other staff were carrying
out the terms of the contract.

9. These principles are illustrated by the
final decision of the Department in OFCCP v.
Monongahela Railroad Co., 85–OFC–2
(Administrative Law Judge Recommended
Decision, April 2, 1986), aff’d, (Deputy Under
Secretary for Employment Standards, March
11, 1987). Monongahela involved the
interpretation of the term ‘‘necessary’’ in the
context of the definition of the term
‘‘subcontract’’ under this part 60–741.
‘‘Subcontract’’ is defined in relevant part as
any agreement for the furnishing of supplies
or services ‘‘which in whole or in part is
necessary to the performance of any one or
more [Government] contracts.’’ The decision
held that a railroad company’s transport of
coal that was used by a power company to
generate electricity was ‘‘necessary’’ to the
performance of the power company’s
obligation to supply the Government with
power and that the railroad company was
therefore a covered ‘‘subcontractor’’. The
decision reached this result even though
numerous other carriers also transported coal
to the power company, the coal that the
carrier delivered was used to generate
electricity for the Government and for
nongovernmental customers alike, and the
power company sold only a small fraction
(less than 1%) of its output to the
Government. That is, the decision found that
the crucial factor is whether the activity
contributes to the performance of a
Government contract, regardless of whether
the contractor could have performed the
contract some other way, and regardless of
whether the activity contributes as well, and

predominantly, to carrying out non-
Government contracts.

10. Although the act broadly reached all
positions that contributed to or facilitated the
performance of the Government contract, its
coverage was not limitless. First, positions
were covered only if they bore an appropriate
relationship to a covered contract. The
contract must have been for the purchase,
sale, or use of personal property or
nonpersonal services, must have been for an
amount in excess of $2500, and must not
have been otherwise exempt.

11. Second, the breadth of coverage
depended to a large extent on how the
contractor chose to organize its work force to
perform its contract obligations. A contractor
who segregated contract from noncontract
work necessarily employed fewer persons to
carry out its contracts than one who did not.
To continue the example given above, if a
plant with several assembly lines produced
automobiles, some of which were shipped to
the Government and others sold
commercially, the application of section 503
would have been limited if the Government
contract automobiles were made on only one
of the assembly lines. In that case, employees
who were on the other lines, which never
produced automobiles for the Government,
were outside the act. If, however, the
contractor did not segregate the contract from
noncontract production, the employees on
each of the lines were covered.

12. Third, while the relationship between
the work of a position and the performance
of the contract need not have been direct, the
relationship must have been real and not
hypothetical. For example, a firm may have
done substantial business with both the
Government and private customers.
Individuals who were employed to plan and
design new facilities that were intended for
use with non-Government work would not be
deemed to have been covered merely because
of the possibility that at some point in the
future the facilities would be used to carry
out Government contracts. Again, a firm may
have been partly unionized and partly non-
unionized. Assume the Government contract
was performed exclusively in the non-union
part of the work force. An individual who
was assigned to represent management in
dealing with the union would not have been
covered simply because the arrangements he
or she made with the union might
subsequently influence the personnel
practices followed for the nonunion
employees as well.

13. Coverage depended on the regular or
assigned duties and responsibilities of the
position. A person that held a position did
not go in and out of coverage as she
performed first contract and then noncontract
work if, throughout the period, one of the
duties of the position was to perform
contract-related work as the need or occasion
arose. For example, the photocopy machine
technician who was assigned responsibility
to repair machines leased to the Government
and to private firms was covered throughout
the contract term, including the period before
he or she first repaired the Government’s
machine. Discrimination against the
employee was not permissible simply
because the discrimination was effected on a
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day when the technician was servicing a
private firm. Likewise, workers who were on
an assembly line whose products were
shipped at times to the Government and at
times to private customers were covered, as
were employees of the airline carrier whose
duties included at times helping to transport
Federal employees pursuant to a contract.

14. On the other hand, a person whose
duties were permanently changed may have
gained or lost coverage as a result. For
example, an engineer who had been working
on developing weapons under a contract
with the military, and who accordingly was
covered, may have been transferred to work
on development of civilian aircraft for private
customers. If the new position did not
include any contract-related duties, the
individual lost protection under the act at the
time of the transfer.

15. It is the position’s regular or assigned
duties that were controlling. If a portion,
however small, of a position’s regular duties
was necessary to or facilitated carrying out a
Government contract, the position was
covered. On the other hand, the isolated and
unanticipated performance, outside the
position’s regular duties, of a contract-related
task will not result in a finding of coverage.
For example, suppose another employee of
the photocopy machine company, whose
regular duties were in no way contract-
related, was unexpectedly needed to
substitute for the technician who repaired the
machine leased to the Government.
Assuming substitution in such situations was
not one of the employee’s regular or
foreseeable duties, his or her isolated
performance of the task on a particular
occasion would not result in a finding of
coverage. In some cases, there will be a
formal written position description that will
serve as evidence of the position’s actual
duties and responsibilities. In other cases,
there may not be a written position
description, or the position description may
be inaccurate or incomplete. In all cases,
however, it should be possible to identify the
position’s actual duties, and to make a
determination of coverage on that basis.

16. The fact that a position is deemed not
to have been engaged in carrying out a
Government contract does not affect the
individual’s rights under the Americans with
Disabilities Act of 1990.

[FR Doc. 96–9662 Filed 4–30–96; 8:45 am]
BILLING CODE 4510–27–P

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Part 60–250

RIN 1215–AA62

Affirmative Action Obligations of
Contractors and Subcontractors for
Disabled Veterans and Veterans of the
Vietnam Era; Invitation to Self-Identify

AGENCY: Office of Federal Contract
Compliance Programs (OFCCP), Labor.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule modifies the
OFCCP regulation requiring
Government contractors to invite job
applicants to inform the contractor
whether the applicant believes that he
or she may be covered by the affirmative
action provisions of the Vietnam Era
Veterans’ Readjustment Assistance Act
of 1974, and wishes to benefit under the
contractor’s affirmative action program.
These changes are substantively
identical to OFCCP revisions, published
elsewhere in this issue of the Federal
Register, to the rule requiring
invitations to self-identify under Section
503 of the Rehabilitation Act of 1973.
Issuing identical rule changes will
minimize regulatory burdens, because
Government contractors will not need
separate forms, notices and posters for
inviting self-identification under the
two affirmative action laws.
DATES: This interim rule will take effect
on August 29, 1996.

OFCCP invites comments on this
interim rule. To be assured of
consideration, comments must be in
writing and must be received on or
before July 1, 1996.
ADDRESSES: Comments should be sent to
Joe N. Kennedy, Deputy Director, Office
of Federal Contract Compliance
Programs, Room C—3325–200
Constitution Avenue, N.W.,
Washington, D.C. 20210.

As a convenience to commenters,
OFCCP will accept public comments
transmitted by facsimile (FAX) machine.
The telephone number of the FAX
receiver is (202) 219–6195. Only public
comments of six or fewer pages will be
accepted via FAX transmittal. This
limitation is necessary in order to assure
access to the equipment. Receipt of FAX
transmittals will not be acknowledged,
except that the sender may request
confirmation of receipt by calling
OFCCP at (202) 219–9430 (voice) or 1
(800) 326–2577 (TDD).

Comments received will be available
for public inspection in Room C–3325,
from 9 a.m. to 5 p.m., Monday through
Friday, except legal holidays, from May
15, 1996 until this interim rule is
published in final form. Persons who
need assistance to review the comments
will be provided with appropriate aids
such as readers or print magnifiers. To
schedule an appointment, call (202)
219–9430 (voice) or 1 (800) 326–2577
(TDD).

Copies of this interim rule are
available in the following alternative
formats: large print, electronic file on
computer disk and audio-tape. Copies
may be obtained from OFCCP by calling

(202) 219–9430 (voice) or 1 (800) 326–
2577 (TDD).
FOR FURTHER INFORMATION CONTACT: Joe
N. Kennedy, Deputy Director, Office of
Federal Contract Compliance Programs,
Room C–3325, 200 Constitution Avenue
NW., Washington, D.C. 20210.
Telephone: (202) 219–9475 (voice), 1
(800) 326–2577 (TDD).

SUPPLEMENTARY INFORMATION:

Background
The affirmative action provisions of

the Vietnam Era Veterans’ Readjustment
Assistance Act of 1974, as amended, 38
U.S.C. 4212 (Section 4212, VEVRAA, or
the Act), require parties holding
Government contracts and subcontracts
of $10,000 or more, to ‘‘take affirmative
action to employ and advance in
employment qualified special disabled
veterans and veterans of the Vietnam
era.’’ OFCCP enforces Section 4212 and
has published implementing regulations
at 41 CFR Part 60–250. Covered disabled
veterans include persons entitled to
disability compensation under the laws
administered by the Department of
Veterans Affairs for disability rated at 30
percent or more, and persons whose
discharge or release from active duty
was for a disability incurred or
aggravated in the line of duty. 41 CFR
250.2.

Today’s interim rule regarding the
invitation to self-identify in 41 CFR 60–
250.5(d), described in detail below, is
prompted by OFCCP’s publication,
elsewhere in today’s Federal Register,
of a final rule revising the regulations at
41 CFR Part 60–741 implementing
Section 503 of the Rehabilitation Act of
1973. Section 503 requires that
Government contractors and
subcontractors take affirmative action to
employ and advance in employment
qualified individuals with disabilities.

Because of the close similarity
between VEVRAA and Section 503 in
terms of their substantive protections
and jurisdictional requirements, these
two laws have been treated in tandem
by OFCCP and often by Government
contractors as well. For instance,
OFCCP’s regulations implementing the
two laws historically have been parallel.
Many contractors use the same notices
and forms to comply with their
regulatory duties under each law. One
such obligation is that contractors
extend to their employees and
applicants an invitation to identify
themselves as being covered under the
law and wishing to benefit under the
contractor’s affirmative action program.
Under the existing VEVRAA regulation
at 41 CFR 60–250.5(d), contractors must
extend the invitation to all job
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applicants. By contrast, the new Section
503 rule at 41 CFR 60–741.42(a)
explicitly requires contractors to invite
applicants to self-identify after making
offers of employment and before
applicants begin their employment
duties. The new Section 503 rule, which
is consistent with standards set under
the Americans with Disabilities Act of
1990 (ADA) (42 U.S.C. 12112(d); 29 CFR
1630.13–.14), permits inviting an
applicant to self-identify before a job
offer is made only in two limited
circumstances: (i) if the invitation is
made when the contractor actually is
undertaking affirmative action at the
pre-offer stage; and (ii) if the invitation
is made pursuant to a Federal, state or
local law requiring affirmative action for
individuals with disabilities.

Representatives of Government
contractors have expressed concern that
if contractors are faced with a self-
identification requirement under
VEVRAA that is different than the
requirement under Section 503, each
contractor will have to revise its forms,
notices, and posters when the Section
503 final regulations take effect, and
then change these same forms, notices,
and posters again when OFCCP
promulgates its contemplated revisions
to the VEVRAA regulations. Consistent
with suggestions by the regulated
community, this interim rule modifies
the VEVRAA self-identification
regulation to mirror the parallel
regulation under Section 503 and makes
these changes effective at the same time
as the new Section 503 regulations.

The Department believes that there is
good cause under the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), to issue today’s interim rule
without first issuing a proposed rule
and undergoing rulemaking procedures.
As noted above, if this interim rule is
not effective at the same time as the
Section 503 regulations, covered
contractors will need to have separate
forms, notices and posters for inviting
self-identification under the two laws.
Delaying uniformity among these
OFCCP rules, as well as with the ADA,
will waste resources within the
regulated community and confuse the
public as to the law. In addition, the
issues concerning Government
contractors’ inviting individuals with
disabilities to self-identify to obtain the
benefits of affirmative action programs,
and conformance with the Equal
Employment Opportunity Commission’s
(EEOC) implementation of the ADA,
were already subject to public scrutiny
during the Section 503 rulemaking. See,
e.g., 57 FR 48084, 48095, 48097, Oct. 21,
1992. The modifications made to § 60–
250.5(d) are in accordance with the

Congressional mandate expressed in the
ADA regarding pre-employment
inquiries of the existence of disabilities.

For these reasons, publication of this
interim rule in proposed form prior to
the effective date of the Section 503
invitation to self-identify regulation is
impracticable, unnecessary and contrary
to the public interest. Thus, good cause
exists under the APA to dispense with
notice of proposed rulemaking.

Summary of the Interim Rule
This interim rule, 41 CFR 60–

250.5(d), is substantively the same as
the new Section 503 regulation at 41
CFR 60–741.42; it adopts the standards
contained in the ADA implementing
regulations regarding disability
discrimination, but applies these
standards to covered disabled veterans
and veterans of the Vietnam era. Much
of § 60–250.5(d), however, will remain
the same as it has been since it was
published 20 years ago. (41 FR 26386,
26389, June 25, 1976.) A summary of the
major changes to the previous rule
follows.

Paragraph (d)(1) of the interim rule
mirrors language in the Section 503
final rule at § 60–741.42(a). Paragraph
(d)(1) requires the contractor, after
making an offer of employment and
before the applicant begins his or her
employment duties, to invite applicants
to self-identify in order to benefit from
the contractor’s affirmative action
program for disabled veterans and
veterans of the Vietnam era. This
approach is consistent with the ADA
and the EEOC regulation at 29 CFR
1630.14(b), which provides that an
employer may require a medical inquiry
after making an offer of employment to
a job applicant and before the applicant
begins his or her job duties, if all
entering employees in the same job
category are subjected to such an
inquiry regardless of disability.

Paragraphs (d)(2) and (d)(3) provide
limited exceptions to the general
requirement of paragraph (d)(1). In
paragraph (d)(2), contractors are
permitted to invite disabled veterans to
self-identify before an employment offer
has been made only in two limited
circumstances: (i) if the invitation is
made when the contractor actually is
undertaking affirmative action for
disabled veterans at the pre-offer stage;
or (ii) if the invitation is made under a
Federal, state or local law requiring
affirmative action for disabled veterans.
EEOC’s October 10, 1995, ‘‘ADA
Enforcement Guidance: Preemployment
Disability-Related Questions and
Medical Examinations’’ also authorizes
pre-employment inquiries in these
circumstances. In paragraph (d)(3),

contractors are similarly permitted to
make pre-offer invitations to Vietnam-
era veterans to self-identify in limited
circumstances: (i) if the invitation is
made when the contractor actually is
undertaking affirmative action for
Vietnam-era veterans at the pre-offer
stage; or (ii) if the invitation is made
under a Federal, state or local law
requiring affirmative action for Vietnam-
era veterans.

Paragraph (d)(4) of the interim rule
requires that the invitation inform the
individual that the request to benefit
under the contractor’s affirmative action
program may be made immediately or at
any time in the future. This revision
will help ensure that the individual is
aware that he or she is not precluded
from making the request at a later time
whether or not an initial request was
made. For example, a covered veteran
simply may choose not to self-identify
before beginning work, but may wish to
do so later.

Paragraph (d)(4) also requires that the
contractor maintain a separate file on
applicants and employees who have
identified themselves as covered
disabled veterans or Vietnam-era
veterans and provide that file to OFCCP
upon request. This requirement
parallels 41 CFR § 60–741.42(b), and is
consistent with separate file
requirements already existing under the
ADA (42 U.S.C. 12112(d)(3)(B); 29 CFR
1630.14(b)(1)). For many years, the
VEVRAA regulations have required
contractors to maintain the
confidentiality of this information, and
the explicit requirement for separate
files of such information aids in the
protection of the records’
confidentiality.

Paragraph (d)(5) of the interim rule
mirrors § 60–741.42(c). This provision
clarifies that nothing in this section
relieves the contractor of its obligation
to take affirmative action with respect to
those applicants or employees who are
known to the contractor to be disabled
veterans or Vietnam-era veterans. The
invitation to self-identify is not the only
affirmative action requirement under
VEVRAA. This provision merely helps
to ensure that contractors are not
confused about this important point. For
example, as stated in current § 60–
250.6(b), ‘‘[c]ontractors shall review
their personnel processes to determine
whether their present procedures assure
careful, thorough and systematic
consideration of the job qualifications of
known disabled veteran applicants and
Vietnam era veteran applicants for job
vacancies filled either by hiring or
promotion, and for all training
opportunities offered or available.’’
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Paragraph (d)(6) provides that nothing
in this section relieves the contractor
from liability for discrimination under
the Act. This provision is identical to
language in the current VEVRAA
regulation and to the language in § 60–
741.42(d), and is merely organized into
its own subparagraph.

The contractor may develop its own
invitation for complying with § 60–
250.5(d), although an acceptable form of
such invitation is set forth in revised
Appendix A to Part 60–250. This
amended appendix is substantially
similar to the current Appendix A, but
incorporates a number of changes to the
appendix to conform it to the
requirements of revised § 60–250.5(d).
For instance, amended Appendix A
clarifies that the information submitted
to the contractor will be used to assist
it in placing the individual in an
appropriate position and in making
appropriate accommodations, and that
the information will be used only in
accordance with the Act and the
regulations. New Appendix A also
specifies that the contractor should
incorporate into the invitation a brief
summary of the relevant portion of its
affirmative action program.

Regulatory Procedures

Executive Order 12866

This interim rule is issued in
conformance with Executive Order
12866. This interim rule has been
determined not to be significant for
purposes of Executive Order 12866 and
therefore need not be reviewed by OMB.
This interim rule does not meet the
criteria of Section 3(f)(1) of Executive
Order 12866 and therefore the
information listed in Section 6(a)(3)(C)
of that Order is not required.

This conclusion is based on the fact
that this interim rule does not
substantively change the existing
obligation of Federal contractors to
apply a policy of nondiscrimination and
affirmative action in their employment
of qualified special disabled veterans
and veterans of the Vietnam era.
Although the rule generally conforms
the existing Section 4212 regulation
regarding the invitation to self-identify
to the new Section 503 rule, it does not
significantly alter the substance of the
existing provisions.

Regulatory Flexibility Act

The interim rule will retain
consistency, and avoid confusion and
conflict, between the Section 4212
regulation requiring larger Government
contractors to provide an invitation to
self-identify and the parallel Section
503 regulation. Moreover, these two

regulations conform to the ADA
nondiscrimination requirements
applicable to private and State and local
government employers with 15 or more
employees. In view of this regulatory
consistency and because the interim
rule does not substantively change
existing obligations for Federal
contractors, we certify that the rule will
not have a significant economic impact
on a substantial number of small
business entities. Therefore, under the
Regulatory Flexibility Act, 5 U.S.C.
605(b), a regulatory flexibility analysis
is not required.

Unfunded Mandates Reform Act

This interim rule does not include
any Federal mandate that may result in
the expenditure by State, local and
tribal governments in the aggregate, or
by the private sector, of $100,000,000 or
more in any one year.

Paperwork Reduction Act

The interim rule requires those
contractors who, for affirmative action
purposes, invite applicants and
employees to identify themselves as
covered disabled veterans or veterans of
the Vietnam era to maintain a separate
file on such applicants and employees.
This recordkeeping provision is the
same as that contained in the Section
503 final rule, 41 CFR § 60–741.42(b).
Approximately 89,000 Federal service
and supply contractors and 100,000
Federal construction contractors are
subject to VEVRAA and Section 503.

OFCCP does not believe that this
requirement will result in increased
recordkeeping burdens for contractors.
OFCCP believes that a number of
contractors may already have
maintained separate files on such
applicants and employees in order to
implement the VEVRAA confidentiality
requirements. In addition, the ADA
presently requires employers with 15 or
more employees to maintain on separate
forms and in separate medical files
information obtained regarding the
medical condition or history of
applicants and to treat this information
as confidential medical records (42
U.S.C. 12112(d)(3)(B); 29 CFR
1630.14(b)(1)). Furthermore, because the
invitation to self-identify is only
required by the interim rule to occur
after a job offer has been made, and not
to all applicants, there will be fewer
records of self-identification being
generated than in the past. Therefore,
although the recordkeeping language in
the interim rule is more expansive than
that in the current VEVRAA regulations,
OFCCP does not believe it will result in
increased recordkeeping burdens.

As noted above, OFCCP believes that
by issuing this interim rule to be
effective at the same time as the Section
503 regulations, the covered contractors’
paperwork requirements will be
minimized because there will not be a
need to have separate forms, notices and
posters for inviting self-identification
under VEVRAA and Section 503.
Uniformity among the implementing
regulations of VEVRAA, Section 503
and the ADA, will also minimize
confusion and, therefore, help to ensure
the greatest public benefit associated
with these Federal programs.

It is also important to note that the
interim rule retains a sample invitation
in Appendix A to Part 60–250. Thus, the
interim rule minimizes the burden on
contractors of designing their own
invitations, while preserving flexibility
for those contractors who currently use,
or decide to develop, different but
otherwise effective and appropriate
forms of invitation.

Information collection under the
VEVRAA regulations, and under the
Section 503 regulations, is covered by
OMB control numbers 1215–0072 and
1215–0163. The interim rule’s
recordkeeping requirements have been
submitted to OMB under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501.
OFCCP solicits comments concerning
the interim rule’s collection of
information to: (i) evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
methodology and assumptions used;
(iii) enhance the quality, utility and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. The new recordkeeping
requirement in the interim rule is not
effective until OFCCP displays a
currently valid OMB control number.
Upon receipt of that number, which
OFCCP anticipates will take between 90
and 120 days, OFCCP will publish a
document in the Federal Register.

Request for Public Comments
OFCCP requests public comment on

the provisions of the interim rule.
OFCCP invites written views from all
interested parties, including public and
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private disability organizations, veterans
representatives, private and State and
local government contractors with the
Federal Government, Federal
contracting agencies, and concerned
individuals. OFCCP will consider the
public comments in developing a final
rule.

List of Subjects in 41 CFR Part 60–250

Administrative practice and
procedure, Civil rights, Employment,
Equal employment opportunity,
Government contracts, Government
procurement, Investigations, Reporting
and recordkeeping requirements,
Veterans.

Signed at Washington, D.C. this 12th day
of April, 1996.
Robert B. Reich,
Secretary of Labor.
Bernard E. Anderson,
Assistant Secretary for Employment
Standards.
Shirley J. Wilcher,
Deputy Assistant Secretary for Federal
Contract Compliance.

For the reasons set forth above, 41
CFR Part 60–250 is amended as set forth
below.

PART 60–250—AFFIRMATIVE ACTION
OBLIGATIONS OF CONTRACTORS
AND SUBCONTRACTORS FOR
DISABLED VETERANS AND
VETERANS OF THE VIETNAM ERA

1. The authority citation for Part 60–
250 is revised to read as follows:

Authority: 29 U.S.C. 793; 38 U.S.C. 4211
and 4212; Executive Order 11758 (3 CFR,
1971–1975 Comp., p. 841).

2. Section 60–250.5 is amended by
revising paragraph (d) to read as
follows:

§ 60–250.5 Applicability of the affirmative
action program requirement.

* * * * *
(d) Invitation to self-identify. (1)

Except as provided in paragraphs (d) (2)
and (3) of this section, the contractor
shall, after making an offer of
employment to a job applicant and
before the applicant begins his or her
employment duties, invite the applicant
to inform the contractor whether the
applicant believes that he or she may be
covered by the Act and wishes to benefit
under the affirmative action program.

(2) The contractor may invite disabled
veterans to self-identify prior to making
a job offer only when:

(i) The invitation is made when the
contractor actually is undertaking
affirmative action for disabled veterans
at the pre-offer stage; or

(ii) The invitation is made pursuant to
a Federal, state or local law requiring
affirmative action for disabled veterans.

(3) The contractor may invite veterans
of the Vietnam era to self-identify prior
to making a job offer only when:

(i) The invitation is made when the
contractor actually is undertaking
affirmative action for veterans of the
Vietnam era at the pre-offer stage; or

(ii) The invitation is made pursuant to
a Federal, state or local law requiring
affirmative action for veterans of the
Vietnam era.

(4) The invitation referenced in
paragraphs (d)(1) through (3) of this
section shall state that a request to
benefit under the affirmative action
program may be made immediately and/
or at any time in the future. The
invitation also shall summarize the
relevant portions of the Act and the
contractor’s affirmative action program.
Furthermore, the invitation shall state
that the information is being requested
on a voluntary basis, that it will be kept
confidential, that refusal to provide it
will not subject the applicant to any
adverse treatment, and that it will not be
used in a manner inconsistent with the
Act. If an applicant so identifies himself
or herself, the contractor should also
seek the advice of the applicant
regarding proper placement and
appropriate accommodation, after a job
offer has been extended. The contractor
also may make such inquiries to the
extent they are consistent with the
Americans with Disabilities Act of 1990
(ADA), 42 U.S.C. 12101, (e.g., in the
context of asking applicants to describe
or demonstrate how they would perform
the job). The contractor shall maintain
a separate file on persons who have self-
identified and provide that file to
OFCCP upon request. This information
may be used only in accordance with
this part. (An acceptable form for such
an invitation is set forth in Appendix A
of this part. Because a contractor usually
may not seek advice from an applicant
regarding placement and
accommodation until after a job offer
has been extended, the invitation set
forth in Appendix A of this part
contains instructions regarding
modifications to be made if it is used at
the pre-offer stage.)

(5) Nothing in this section shall
relieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees who are
known to the contractor be disabled
veterans or veterans of the Vietnam era.

(6) Nothing in this section shall
relieve the contractor from liability for
discrimination under the Act.

3. Appendix A to Part 60–250 is
revised to read as follows:

Appendix A to Part 60–250—Sample
Invitation to Self-Identify

Note: When the invitation to self-identify
is being extended prior to an offer of
employment, as is permitted in limited
circumstances under § 60–250.5(d)(2) and (3),
paragraph 2(ii) of this appendix, relating to
identification of reasonable accommodations,
should be omitted. This will avoid a conflict
with the EEOC’s Americans with Disabilities
Act (ADA) Guidance, which in most cases
precludes asking a job applicant (prior to a
job offer being made) about potential
reasonable accommodations.

[Sample Invitation to Self-Identify]

1. This employer is a Government
contractor subject to the Vietnam Era
Veterans’ Readjustment Assistance Act of
1974, as amended, which requires
Government contractors to take affirmative
action to employ and advance in
employment qualified disabled veterans and
veterans of the Vietnam era covered by the
Act. If you are a disabled veteran or veteran
of the Vietnam era covered by the Act and
would like to be considered under the
affirmative action program, please tell us.
You may inform us of your desire to benefit
under the program at this time and/or at any
time in the future. This information will
assist us in placing you in an appropriate
position and in making accommodations for
your disability if you are a disabled veteran.
[The contractor should here insert a brief
provision summarizing the relevant portion
of its affirmative action program.]
Submission of this information is voluntary
and refusal to provide it will not subject you
to any adverse treatment. Information you
submit will be kept confidential, except that
(i) supervisors and managers may be
informed regarding restrictions on the work
or duties of disabled veterans, and regarding
necessary accommodations; (ii) first aid and
safety personnel may be informed, when and
to the extent appropriate, if the condition
might require emergency treatment; and (iii)
Government officials engaged in enforcing
laws administered by OFCCP or the
Americans with Disabilities Act, may be
informed. The information provided will be
used only in ways that are not inconsistent
with the Vietnam Era Veterans’ Readjustment
Assistance Act of 1974, as amended.

2. If you are a disabled veteran or a veteran
of the Vietnam era covered by the Act, we
would like to include you under the
affirmative action program. If you are a
disabled veteran it would assist us if you tell
us about (i) any special methods, skills, and
procedures which qualify you for positions
that you might not otherwise be able to do
because of your disability so that you will be
considered for any positions of that kind, and
(ii) the accommodations which we could
make which would enable you to perform the
job properly and safely, including special
equipment, changes in the physical layout of
the job, elimination of certain duties relating
to the job, provision of personal assistance
services or other accommodations.

[FR Doc. 96–9661 Filed 4–30–96; 8:45 am]
BILLING CODE 4510–27–P
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Library of Congress
Copyright Office

Copyright Restoration of Works in
Accordance With the Uruguay Round
Agreements Act; Notice
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1 The URAA’s amendment of 17 U.S.C. 104A
replaces section 104A under the North American
Free Trade Agreement Implementation Act (Pub. L.
No. 103–182, 107 Stat. 2057, 2115 (1993)). The
Uruguay Round Trade Agreements, Texts of
Agreements, Implementing Bill, Statement of
Administrative Action, and Required Supporting
Statements, H.R. Doc. No. 316, 103d Cong., 2d Sess.
324 (1994). See 60 FR 50414 (Sept. 29, 1995).

2 Certain works that were owned or administered
by the Alien Property Custodian are excepted from
protection as a restored work. 17 U.S.C. 104A(b).

LIBRARY OF CONGRESS

Copyright Office

[Docket No. 96–1]

Copyright Restoration of Works In
Accordance With the Uruguay Round
Agreements Act; List Identifying
Copyrights Restored Under the
Uruguay Round Agreements Act for
Which Notices of Intent To Enforce
Restored Copyrights Were Filed in the
Copyright Office

AGENCY: Copyright Office, Library of
Congress.
ACTION: Publication of List of Notices of
Intent to Enforce Copyrights Restored
Under the Uruguay Round Agreements
Act.

SUMMARY: The Copyright Office is
publishing a list of restored copyrights
for which it has received and processed
Notices of Intent to Enforce a copyright
restored under the Uruguay Round
Agreements Act. Publication of this list
creates a record for the public
identifying restored copyright owners
and works for which Notices of Intent
to Enforce have been filed with the
Copyright Office.
EFFECTIVE DATE: May 1, 1996.
FOR FURTHER INFORMATION CONTACT:
Marilyn J. Kretsinger, Acting General
Counsel, or Charlotte Douglass,
Principal Legal Advisor to the General
Counsel, Copyright GC/I&R, Post Office
Box 70400, Southwest Station,
Washington, D.C. 20024. Telephone:
(202) 707–8380. Telefax: (202) 707–
8366.
SUPPLEMENTARY INFORMATION: The
Uruguay Round General Agreement on
Tariffs and Trade and the Uruguay
Round Agreements Act (URAA) (Pub. L.
No. 103–465; 108 Stat. 4809 (1994))
provide for the restoration of copyright
in certain works that were in the public
domain in the United States. Under a
new section 104A of title 17 1 of the
United States Code as provided by the
URAA, copyright protection was
restored on January 1, 1996, in certain
works by foreign nationals or
domiciliaries of World Trade
Organization (WTO) or Berne countries
that entered the public domain for
failure to comply with certain
requirements prescribed by U.S.

copyright law. 17 U.S.C. 104A (1994).
Specifically, to qualify for restoration, a
work must be an original work of
authorship that

(B) is not in the public domain in its source
country through expiration of term of
protection;

(C) is in the public domain in the United
States due to:

(i) noncompliance with formalities
imposed at any time by United States
copyright law, including failure of renewal,
lack of proper notice, or failure to comply
with any manufacturing requirements;

(ii) lack of subject matter protection in the
case of sound recordings fixed before
February 15, 1972; or

(iii) lack of national eligibility; and
(D) has at least one author or rightholder

who was, at the time the work was created,
a national or domiciliary of an eligible
country, and if published, was first published
in an eligible country and not published in
the United States during the 30-day period
following publication in such eligible
country.

17 U.S.C. 104A(h)(6).2 A work meeting
these requirements is protected ‘‘for the
remainder of the term of copyright that
the work would have otherwise been
granted in the United States if the work
never entered the public domain in the
United States.’’ 17 U.S.C. 104A(a)(1)(B).

Unlike the procedure for restoration
under the North American Free Trade
Agreement Implementation Act, under
the URAA, copyright in restored works
vests automatically on the date of
restoration, without any need for
notification of the Copyright Office. 17
U.S.C. 104A(a)(1)(A). The copyright
owner may immediately enforce the
restored copyright against individuals
who infringe his or her rights on or after
the effective date of restoration. That
date is the later of January 1, 1996, or
the date of a particular nation’s
adherence to membership in the WTO
or the Berne Convention, or the date of
a Presidential Proclamation restoring
copyright protection to a nation. The
copyright owner, however, may not
enforce the restored copyright against
reliance parties, those who were already
using the work or acquired copies of the
work before the date of enactment of the
URAA, until after the copyright owner
files a Notice of Intent to Enforce (NIE)
a restored copyright in the Copyright
Office or serves an NIE on the
individual reliance party.

Pursuant to the URAA, the Copyright
Office issued final regulations governing
the procedures for filing NIEs on
September 29, 1995. In those
regulations, published in the Federal
Register, the Office stated that it would

subsequently publish lists of works for
which Notices of Intent to Enforce a
restored copyright were filed with the
Copyright Office. The URAA directs that

The Register of Copyrights shall publish in
the Federal Register, commencing not later
than 4 months after the date of restoration for
a particular nation and every 4 months
thereafter for a period of 2 years, lists
identifying restored works and the ownership
thereof if a notice of intent to enforce a
restored copyright has been filed.

U.S.C. 104A(e)(1)(B). The first list was
to be published on May 1, 1996.

Section 104A(d) of the URAA permits
a reliance party to continue to use a
restored copyright which it acquired
before the date of enactment of the
URAA, December 8, 1994, for a 12-
month period beginning on the date of
publication of the list identifying the
restored work in the Federal Register.
17 U.S.C. 104A(d)(2). When a notice of
intent is both filed with the Copyright
Office and served on an individual
reliance party, the 12-month period of
immunity from suit for continued use of
the restored copyright begins to run
from the date of publication or the date
of service of the notice, whichever date
is earlier. Filing of an NIE with the
Copyright Office is effective as to all
reliance parties, while service on an
individual reliance party is effective as
to that reliance party and any other
reliance parties with actual knowledge
of such service and of the contents of
that notice. 17 U.S.C. 104A(c).

This list identifying restored works
and their owners is also available for
public inspection in the Public
Information Office of the U.S. Copyright
Office, Library of Congress, Room 401,
James Madison Building, 101
Independence Avenue, S.E.,
Washington, D.C. Additionally, the
images of the complete NIEs are
available for inspection and copying in
the Copyright Office Card Catalog, LM–
459. Records of these NIEs have been
indexed by the English title, the foreign
title, the name of the author, and the
name of the copyright owner. These
records are available both online in the
Copyright Office and via the Internet.
Internet site addresses are: World Wide
Web: http://lcweb.loc.gov/copyright; the
gopher address is: marvel.loc.gov; and
the telnet address is: locis.loc.gov. The
Copyright Office will perform a search
of these records upon the receipt of a
written request and the statutory search
fee of $20.00 per hour or fraction
thereof. Also, for a fee, the Copyright
Office will also make copies of NIEs or
the list identifying restored works and
their owners. The following restored
works, from NIEs processed in the
Copyright Office by April 19, 1996, are
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listed alphabetically by copyright
owner; multiple works owned by a
particular copyright owner are listed
alphabetically by title.

Abbey, Trustees of the late J.R.

Abbey collection of colour plate books
in aquatint and lithography

Life in England
Scenery of Great Britain and Ireland
Travel I
Travel II

Alameda Films, SA

Los amores de una viuda
El ataud del vampiro
El aviador fenomeno
Una bala es mi testigo
El baron del terror
La cabeza viviente
Cadena de mentiras
Casi casados
El caso de la mujer asesinadita
Chabelo y Pepito detectives
Chabelo y Pepito vs. los Monstruos
La cinco advertencias de Satanas
Cinco asesinos esperan
Cinco mil dolares de recompensa
Comicos y canciones
Corona de lagrimas
El crepusculo de un dios
Cuando acaba la noche
Cuando regrese mama
Cucurrucucu paloma
Del suelo no paso
El diablo no es tan diablo
Los diablos del terror
Un dorado de Pancho Villa
La edad de la tentacion
El espejo de la bruja
La flecha envenenada
Futbol Mexico 70
Una gringuita en Mexico
El grito de la muerte
Los hermanos Diablo
El hombre de la ametralladora
El hombre y el monstruo
Hora y media de balazos
El indomable
Jovenes y bellas
Juego peligroso
La maldicion de la llorona
Manana seran hombres
Manos arriba
La marca del muerto
El mariachi canta
Me ha besado un hombre
Mi desconocida esposa
Mi esposa y la otra
Misterios de ultratumba
La muerte es puntual
El mundo de los vampiros
My vida es una cancion
Nadie muere dos veces
Negra consentida
El pantano de las animas
El pecado de Laura
Pension de artistas
Pepito y la lampara maravillos

Pistoleros del oeste
Policias y ladrones
El potro salvaje
Principio y fin
Punos de roca
Raffles Mexicano
Los recuerdos del porvenir
El renegado blanco
Rio hondo
El robo al tren correo
Rosario
Serenata en Mexico
Los sheriffs de la frontera
Soy un golfo
Te vi en television
Tiempo de morir
Los tres amores de Lola
Tres Hermanos
Triangulo
Twist locura de juventud
Vacaciones en Acapulco
El vampiro
Venganza apache
Las visitaciones del diablo
Una viuda sin sosten
Yo quiero ser mala
Yo quiero ser torero
El Zorro vengador

Arrow Film Distributors, Ltd.

Millionairess
Trial and error

Babington-Smith, Constance

Pleasures of ruins

Badin Zacarias, Anuar

Claudia y el deseo

Boosey & Hawkes, Inc.

4 etudes pour piano d’apres les suites
pour violincelle de Bach

48 sinfonietta in A (revised) op. 5
7 melodies, op. 93
7 poems de Pouchkine, op. 29
L’ abeille no. 6, op. 66
L’ abeille, op. 66
Agwanijah
Air de mere
Air du rossignol et marche Chinoise
L’ amour des trois oranges, op. 33
Andante from Quartet no. 1, op. 50 bis
Apollon musagete
Autumnal sketch, op. 8
Aux temps heureux (1–3), op. 64
Ave Maria
Baiser de la fee
Ballade, op. 15
Berceuse
Bizareries six equisses, op. 25
Le bon abri, op. 92
Le bouffon, op. 21 bis chout
Le bouffon, op. 21 chout
Canzona et etude
Capriccio
Cello concerto in E minor, op. 58
Chanson de Parcha
Chanson Russe
Chant du rossignol

Chant symphonique, op. 57
Chose en soi, op. 45
Cinq melodies (sans parol) op. 35
Cinq melodies populares Hebraiques
Cinq melodies, opus 35 bis
Cinq poesies de C. Balmont, op. 36
Cinq poesies de Pouchkine
Cinq poesies, op. 23
Cinq posies d’Anna Aklumatova, op. 27
Cinq preludes
Coeur de Don Quichotte
Collectionneur d’echoes
Concerto for piano & orchestra
Concerto for piano & orchestra—2

pianos, 4 hands
Concerto in F sharp mineur, op. 1
Concerto no. 3 en ut majeur, op. 26
Concerto pour violin en re majeur, op.

19
Concerto
Contes de la vieille grand’mere, op. 31
Contrastes et developpements
La couveuse, op. 85
Credo
Danse boirde
Danse du Bariram, danse oriental
Danse Russe
Deux chansons Ruses
Deux danses ironiques
Deux melodies
Deux sonatinas, op. 54
Deux tableau
Divertimento
Divertissement, op. 43
Divertissement, op. 43 bis
Duo concertante
Elegie, op. 26
L’enfant prodique, op. 46
Epitaph (on death of Diaghilev)
Etude toccata
Flute a travers le violin
Formes en l’air
Gavotte tiree de la Symphonique

classique, op. 25
Gavotte, op. 77 bis
Golf fox trot
Intermezzo
Introduction & scherzo
Introduction, chant du pecheur
Le jouer, op. 24
Komm susser tod
Letters a moi meme
Liturgia domestica, op. 79
March and scherzo from The love for

three oranges, op. 33ter
Marche Chinoise, tiree du Conte lyrique

rossignol
Marva
Moment lyriques, op. 78
Musiques d’Enfants, op. 65
Nocturne
Nuits d’Egypte, op. 61
Octour pour instruments a vent
Ode
Oedipus Rex
Opus 14, nos. 1–7
Opus 14, no. 12
Opus 14, nos. 8, 11
Opus 14, nos. 9, 10



19374 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

Opus 21, nos. 1, 4, 5, 7, 12
Opus 21, nos. 2, 9, 11
Opus 21, nos. 3, 6, 10
Opus 21, no. 8
Opus 26, nos. 1–5, 8, 11, 14
Opus 26, nos. 3, 9, 15
Opus 34, nos. 1, 7, 10
Opus 34, no. 13
Opus 34, nos. 2, 6, 8
Opus 34, nos. 3–4
Opus 34, nos. 5, 8, 9, 11, 12
Opus 38, nos. 1–6
Opus 4, nos. 1, 2, 4, 6
Opus 4, nos. 3, 5
Opus 8, nos. 1, 2, 3, 5, 6
Opus 8, no. 4
Opus 9
Ouverture sur des themes Juifs, op. 34
Overture in B flat, op. 42
Overture Russe, op. 72
Le pas d’acier, op. 41
Le pas d’acier, op. 41 bis
Pater noster, credo et chant des

cherubins, op. 29
Pensees, op. 62
Persephone
Petrouchka
Piano concerto no. 2 pour piano en sol

minor, op. 16
Piano concerto no. 3 in C major, op. 26
Piano concerto no. 5 in G, op. 55
Piano gosse
Piano sonata no. 5 en ut majeur, op. 38
Polka Italienne
Prelude and fugue for organ by

Buxtehude
Printemps
Procession
Pulcinella
Quatre contes, op. 34
Quatre contes, op. 35
Quatre etudes pour orchestra
Quatre melodies
Quatre morceau
Quatre pieces, op. 32
Quatre portraits from ‘‘Le jouer’’, op. 49
Quatuor cordes no. 3, op. 75
Quintette for oboe, clarinet, violin,

viola, double bass, op. 39
Rachmaninoff 5 etudes tableau
Romance et troika from Lieutenant Kije,

112 op. 60
Le sacre du printemps
Scythian suite (Ala et Lolly), op. 20
Le sente, op. 89
Sept ils sont sept, op. 30
Serenade in three movements
Six morceau, op. 52
Six poesies de Pouchkine, op. 32
Sonata no. 2, op. 36
Sonata no. 3 d’apres des vieux cahiers,

op. 28
Sonata no. 4 in do mineur, op. 29
Sonata pour deux violins in C, op. 56
Sonate
Sonate en la mineur, op. 30
Sonate en re majeur, op. 87
Sonatine
String quartet no. 1 in B minor, op. 50

Suite d’apres des themes Pergolesi
Suite de Pulcinella
Suite from Lieutenant Kije, op. 60
Suite from The prodigal son, op. 46 bis

Suite Italienne
Suite symphonique from The love for

three oranges, op. 33 bis
Suite, op. 86
Suite
A summer day, childrens suite, op. 65

bis Sur le borysthene, op. 51
Symphone de psaumes
Symphonie de psaumes
Symphonies pour instruments a vent
Symphonique classique no. 1, op. 25
Symphony no. 1, F major
Symphony no. 2 in D minor, op. 40
Symphony no. 2, D flat major
Symphony no. 3 in C minor, op. 44
Symphony no. 4 in C—first version, op.

47
Symphony no. 4 in C—second version,

op. 112
Tango
Toccata
Transcriptions pour la jeunesse, cah. 1
Trio
Trois danses
Trois melodies, op. 73
Trois morceau, op. 31
Trois petite chansons
Trois pieces pour quatour a cordes
Trois pieces, op. 59
Trois poesies de H. Bogdanovitch
Valses de Schubert
Varietude
Le vilain petit canard, op. 18
Violin concerto no. 2 in G minor, op. 63
Visions fugatives, op. 22
Visions fugatives, op. 22, no. 7
Vocalise, op. 34, no. 14
Zephire et Flore

Brown & Williamson Tobacco
Corporation

Hilton crown design
Hilton package design

Burrage, Julian Simon Field

Between the minute and the hour
Some ghost stories
Someone in the room

Campbell, Jerrold Alfred

I need you dear
I’ll be good to you
Most of my tears are gone now
My lover has gone away
Spring’s here
Tiny little turned up nose

Chester Music, Ltd.

3 postludia na orkiestre
6 piosenek dziecinnych na glos i fort
A coz to za dziencina
Aniol pasterzom mowil
Ask me no more
The beacon barn
Bog sie rodzi

Capricios
Les cinq doigts
Concerto for two pianos
Concerto in B flat
Divertimento in B flat
Domino est terra
Dziecina mala
Elegy
The festival anthem
Five short pieces
Five songs de la mare
Four poems of St. Theresa of Avila
Gdy sie Chrystus rodzil
Gdy slienza panna
Hej w dzien narodzenia
Hej, jeh lelija panna Maryja
Hej, weselmy sie
L’ histoire du soldat
Hola, hola pasterze z pola
Introduction and allegro
Jesu, silezny kwiesie
Jezus malusienki
Jonah
Lacrimosa na chor i orkiestre
Lord, when the sense of thy sweet grace

Lulajze Jezuniu
Mala suita na orkiestre
My tez pastuszkowie
Najswietsza panienka po swiecie chodiz
Les noces
Nocturne
Nocturne
Ode du premier jour de mai
Pan Tralalinski
Pasterze mili
Piereczko
Poinoc juz byla
Pozegnani wakacji
Przybiezeli do Bethejem
Recitative e arioso na skrzypce i fort
Scherzo
Serenade for strings
Sinfonietta
Sinfoniettta, op. 34
Six preludes
Sonata in D minor
Sonata, no. 2
Sonata
Sonatina
Spozniony stowik
Spring at this hour
Stabat mater
Stomkowy tancuszek i inne piosenki
String quartet no. 2
String trio
Suite for orchestra I
Suite for orchestra II
Symphony no. 1
Theme and variations
Three Greek songs
Three mazurkas
Toccata
Tryptyk slaski
W ziobie lezy
Wariacje na temat Paganiniego
Wianki
Wrobelek
Z narodzenia pana
Zaslyszana melodyjka
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Cima Films, SA de CV

El albanil
Dios los cria
Entre monjas anda el diablo
El hijo del pueblo
El hijo prodigo
Hoy he sonado con dios
Jalisco nunca pierde
Juan Armenta el repatriado
Lauro Punales
La ley del monte
La loca de los milagros
Lucio Vazquez
Rosas blancas para mi hermana negra
Tu camino y el mio
La valentina

Cinematografica Jalisco, SA

Al rojo vivo
Aprendiendo a vivir
Atras de las nubes
Audaz y bravero
El ausente
Los aventureros
Ay chaparros come abundan
El boxeador
Los Bravos de California
El cachorro
Cargando con el muerto
Carnaval en mi barrio
El cinico
Contra viento y marea
Dos valientes
Echenme al gato
En la vieja California
Esta noche no
Falsificadores y asesinos
Fugitivos
La furia de los karatecas
Un gallo con espolones
El gallo giro
El gran pillo
El jinete
La justicia del lobo
El lobo solitario
El mal
Mas alla de la violencia
Los novios
El puno de la muerte
Quietos todos
Rapto al sol
Rio salvaje
La risa de la ciudad
Suerte te de dios
Tampico
El temerario
Tres amigos
Tres bribones
Tres tristes tigres
Un trio de tres
Vaya tipos
Vuelve el lobo
Ya somos hombres
El yaqui
Yo el valiente

Cinematografica Rodriguez, SA

Actos de posesion

La alacrana
Las aventuras de dos galleras
La bandida
La barranca sangrienta
Caperucita roja
Caperucita y pulgarcito contra los

montruos
Caperucita y sus tres amigos
Los cuates de la Rosenda
La culpa de los hombres
Los demonios del desierto
El dengue del amor
El diario de mi madre
Los dos cuatreros
Los dos matones
Los encapuchados del infierno
Encuentro con la muerte
Los espadachines de la reina
Esquina Bajan
Extrano matrimonio
El gato con botas
Hay lugar para dos
Hay que parar la delantera
Las hermanas X o las aventuras de las

hermanas X
La hija del payaso
Las hijas del Zorro
Los hijos ajenos
Los hijos del condenado
Los hombres de Lupe Alvirez
Las invencibles
El juego de la muerte
El latigo Negro
El latigo Negro en el anima del ahorcado
La locura del rock and roll
Luna caliente
El manatial de las fieras
Matanza en matamoros
Mi caballo prieto rebelde
Mi cancion eres tu
Mis secretaria privadas
El misterio del latigo Negro
La muerte es un buen negocio
Mujeres enganadas
Las nenas del siete
Nosotros los jovenes
Operacion marihuana
Pedro el de Guadalajara
Pintame angelitos blancos
Primavera en el corazon
Lo que no se puede perdonar
Ratas de la frontera
Sangre en el Rio Bravo
Santo contra el cerebro diabolico
Santo contra el rey del crimen
Santo contra los zombies
Santo en el hotel de la muerte
Se rifa una mujer
Una senora estupenda
La sonrisa de la virgen
Suave carino, muy suave
Taxi mortal
Tres balas perdidas
Los tres villalobos
El ultimo asalto
Las vengadoras enmascaradas
La venganza de la coyota
La venganza de los villalobos
La venganza del resucitado

Venganza en el circo
Vivir a todo dar
Y ahora que senor fiscal?
Zandunga para tres

Cineproducciones Internacionales, SA
de CV

El arte de enganar
Burlesque
Comezon a la Mexicana
Las computadoras
Conexion criminal
El deseo en otono
Festival del humor
Goza conmigo
El homicida
Jovenes perversos
El mala onda
El muerto al hoyo
Pancho el sancho
Placeres divertidos
La portera ardiente
El preso no. 9
El sargento Perez
La taquera picante
El trinquetero
Vagabunda
Viva la risa 2

Cinevision, SA

Anacleto se divorcia
El ardiente deseo
Cafe de chinos
Carrona
Con su amable permiso
Corazon de nino
Duelo al atardecer
La gatita
La hija del panadero
Jalisco nunca pierde
Juan sin miedo
Juegos de alcoba
Juntos pero no revueltos
Maria del mar
Los millones del chaflan
Pobre diablo
Y murio por nosotros

Clasa Films Mundiales SA de CV

A media luz
Las abandonadas
La abuelita
Las adorables mujercitas
Ahi vienen los argumedo
Al son de la marimba
Alas doradas
Los amantes frios
Amapola del camino
La amargura de mi raza
Amok
Amor de una vida
El amor las vuelve locas
El amor no es ciego
El amor tiene cara de mujer
Amor y sexo
Amor, amor, amor
El angel negro
Angela Morante, crimen o suicidio
Angelica o un dia de lluvia
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Anoche sone contigo
El apando
Aquellos anos
El as Negro
El Asaltacaminos
El Asesino se embarca
Asi se quiere en jalisco
Atacan los karatecas
Ave sin nido
Las aventuras de chucho el roto
Aventuras de la pandilla
Ay, palillo, no te rajes!
Ay, que tiempos, senor Don Simon!
Bajo el ardiente sol
Bala perdida
Balun canan
El barbero prodigioso
Barrio de campeones
El Bastardo
Besame mucho
Besito a papa
Un beso en la noche
Los bienamados
Bodas de oro
Bodas tragicas
Bugambilia
Cabalgando a la luna
Caballeria del imperio
Caballo a caballo
Caballo prieto azabache
Cada loco con su tema
La cama de piedra
El camino de los gatos
Canta y no llores
La captura de chucho el roto
El cara parchada
Cargamento prohibido
La casa de la troya
La casa del pelicano
La casa del rencor
La casa del sur
Casate y veras
El caudillo
Las cenizas del diputado
La chamaca
El charro del cristo
Chicano
Chilam balam
La China poblana
Chistelandia
Las chivas rayadas
Chucho el roto l
El ciclon de jalisco
La ciguena dijo si
Cinco fueron escogidos
Las cinco noches de adan
Cinco rostros de mujer
Clandestino destino
La cobarde
El complot mongol
Con el dedo en el gatillo I
Con el dedo en el gatillo II
Con el dedo en el gatillo III
Con el dedo en el gatillo IV
Con la misma moneda
Corazon salvaje
Coronacion
El corsario negro
La corte del faraon

Crepusculo
Crimen en la alcoba
El criollo
La cripta
Cristo te ama
Cronica roja
Cuando baja la marea
Cuando los hijos se van
Cuando tejen las aranas
Cuando viajan las estrellas
El cuarto chino
Cuba Baila
Cuchillo
El cumpleanos del perro
La dama del alba
La dama del velo
De carne somos
De que color es el viento?
En defensa propia
Deseos
El desquite
Dias de combate
Dias de otono
La diosa arrodillada
La diosa impura
Distinto amanecer
Divinas palabras
Divorciadas
Los doce malditos
Dona Barbara
Dona Herlinda y su hijo
Dona Macabra
Los dos pilletes
Duelo en las montanas
Duelo indio
Enamorada
Encuentro inesperado
Los enredos de una gallega
Enterrado vivo
La entrega de chucho el roto
El esperado amor desesperado
La estrella del rey
Eva y Dario
Una extrana mujer
La familia Ruffino I
La familia Ruffino II
La familia Ruffino III
La familia Ruffino IV
Familiaridades
Fantoche
Felipe de Jesus
El fistol del diablo I
El fistol del diablo II
El fistol del diablo III
El fistol del diablo IV
Flor de cana
Flor silvestre
Flores de papel
Frida, naturaleza viva
Fruto prohibido
Fuga en la noche
La furia de un dios
Furias desatadas
Futbolista fenomeno
Gabino barrera
Una gallega en la habana
El gallero
La gallina clueca
El gallo de oro

La generala
El globo de cantolla
El gran calavera
Las grandes aguas
La guerra de los pasteles
Hay que bonitas piernas! (calabacitas

tiernas)
Herencia tragica
La hermana impura
Hermanos del viento
La hija del engano
La hija del penal
La hija del regimiento
Las hijas de Don Laureano
El hijo de Gabino Barrera
Los hijos que yo sone
Historia de un abrigo de mink
Historia de un canalla
Historia de un gran amor
El hombre y la bestia
Los hombres no lloran
Huellas del pasado
La ilusion viaja en tranvia
Las infieles
Internado para senoritas
El intruso
Los jaguares contra el invasor misterioso
El jaguey de las ruinas
Los Japoneses no esperan
El jardin de la tia Isabel
El jardin de los cerezos
El jinete enmascarado
Jinetes de la llanura
El jinette Negro
El jorobado
Una joven de 16 anos
El joven juarez
El juego de la guitarra
Juego de pasiones
Karla contra los Jaguares
Lagrimas de mi barrio
El latigo Negro contra los farsantes
Los leones del ring
Los leones del ring vs. la Cosa Nostra
La leyenda de Rodrigo
La liga de las canciones
La liga de las muchachas
El llanto de la tortuga
Las lupitas
Macario
La manzana de la discordia
El mar
Maravillas del toreo
La marca del cuervo
La marca del gavilan
Maria
Maria Candelaria
Maria Eugenia
Maria Pistolas
Las mariposas disecadas
Martin Fierro
Mas alla del amor
El mas valiente del mundo
Las medias de seda
Lo mejor de Teresa
El Mexicano
Mexicano ... tu puedes
Mexico norte
Mi esposa me comprende
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Mi querido capitan
La miel se fue de la luna
Miente y seras feliz
Miercoles de ceniza
Mil estudiantes y una muchacha
Mina, viento y libertad
Un minuto de bondad
La monja Alferez
El monje blanco
La muerte en el desfiladero
La muerte pasa lista
La mujer perfecta
La mujer que tu quieres
La mujer sin lagrimas
Mujercitas
La mulata de Cordoba
Un mulatto llamado Martin
Mundo magico
Nacida para amar
Narada o el verano
Natacha
Nazarin
El nino y el tiburon
No mataras
No tiene la culpa el indio
La noche y tu
Las noches de paloma
Nocturno de amor
El norteno
Nosotras las taquigrafas
Nostradamus I
Nostradamus II
Nostradamus III
Nostradamus IV
Nuestros buenos vecinos de yucatan
Nuestros odiosos maridos
Nueva chistelandia
Nunca me hagan eso
Oficio de tinieblas
Los olvidados
Orinoco
Otra primavera
El pacto
La pajarera
La palomilla al rescate
La palomilla en vacaciones misteriosas
La panchita
La pandilla en accion
La pandilla se divierte
El pandillero
Para usted jefa
Paradiso robado
El pasajero diez mil
Pata de palo
Pedro Paramo
El penon de las animas
Pepita Jimenez
La pequena senora De Perez
Los pequenos gigantes
Los pequenos privilegios
Peregrina
Los Perez Garcia
La perla
Persiguelas y alcanzalas
Pistoleros del la fontera
Pito Perez se va de bracero
La playa vacia
La plaza de Puerto Santo
Pobre nino rico

Las poquianchis
El primer paso . . . de la mujer
El proceso de cristo
El profeta mimi
Pueblerina
El puente del castigo
Pulgarcito
Que bravas son las solteras
Que hacer con mis hijos . . .
Que hombre tan simpatico
El que tenga un amor
Que viene mi marido!
Quiereme porque me muero
Quiero vivir mi vida!
Raices
Rancho solo
El rapido de las 9:15
El rebelde
Renuncia por motivos de salud
Resurreccion
El reventon
El rio y la muerte
El Ropavejero
Rosa blanca
Rosa del Caribe
Rosenda
Rostros Olvidados
Salon Mexico
San Simon de los Magueyes
Satanas de todos los horrores
Secreto eterno
Secuestro diabolico
La senora de enfrente
Una senora movida
La sentencia
El sexo fuerte
Si usted no puede, yo si
Si yo fuera millonario
El Sinverguenza
El socio
Sol y sombra
Soledad
Sonatas
La sonrisa de los pobres
Sor ye-ye
Spree
Subida al cielo
La tarea
La tarea prohibida
Te quiero
Tentacion
Tequila
La tercera palabra
Tercio de quites
El testamento
La tia de las muchachas
Tiempo y destiempo
En tiempos de Don Porfirio
Tierra brava
Los tigres del ring
Torero
El torneo de la muerte
La trepadora
Los tres calaveras
Tres mujeres en la hoguera
El trio de gracia
Triunfa la pandilla
Tu hijo debe nacer
Los ultimos dias de Pompeyo

Un yucateco honoris causa
Uno y medio contra el mundo
Vainilla, bronce y morir
Vals sin fin
El verdugo de Sevilla
Vertigo
El viaje
Viaje al paraiso
Viajera
Vibora caliente
Victoria
La vida dificil de una mujer facil
La vida tiene tres dias
Viento salvaje
La virgen que forjo una partia
Viva el amor
El vividor
La vuelta del Mexicano
Vuelve chistelandia
Xoxontla, tierra que arde
Yo baile con Don Porfirio
Yo fui violada
Yo quiero ser hombre
Yo, el mujeriego
El yugo

Dash Music Company, Ltd.

We’ll find the way

Edition Wilhelm Hansen AS

Symfoni no. 6, op. 104

Filmadora Mexicana, SA

Adios juventud
Algo flota sobre el agua
Azahares para tu boda
El baisano jalil
La barca de oro
El barchante neguib
C A N A I M A
Camino a Sacramento
La casa chica
El conde de Montecristo
Dona diabla
La familia Perez
El gran makakikus
Los hijos de Don Venancio
Lluvia roja
Maclovia
Mexico de mis recuerdos
La mujer de todos
Los nietos de Don Venancio
Ojos de juventud
Primero soy Mexicano
Que dios me perdone
La reina de la opera
El sombrero de tres picos
Soy charro de rancho grande
Los viejos somos asi

Frank, Robert (Robert Delpire)

Les Americains

Gonzalo Elvira, SA de CV,
Producciones

Isidro el labrador

Gonzalo Elvira, SA de CV,
Producciones

Prohibido enamorarse
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Gonzalo Elvira, SA de CV,
Producciones

Alerta en el cielo
El amor de los amores
El balcon de la luna
Bello recuerdo
Busqueme a esa chica
Carmen la de ronda
Chantaje a un torero
Cotolay
Cristo Negro
Las cuatro bodas de marisol
Los enredos de marisol
Ha llegado un angel
Historia de dos pilletes
El juego de la oca
Mi ultimo tango
Pecado de amor
El pequeno coronel
Un rayo de luz
La reina del Chantecler
Samba
El secreto de Tommy

Gonzalo Elvira, SA de CV,
Producciones

La adelita
Al ponerse el sol
Los apuros de dos gallos
Aquella joven de blanco
Ay Jalisco no te rajes
Bahia de palma
La bella Lola
Cantando a la vida
Cena de matrimonios
Codo con codo
Como dos gotas de agua
Condenados a vivir
Dos chicas locas locas
Dos pistolas gemelas
Escandalo en la familia
Hijazo de mi vidaza
Historia de una noche
Menitrosa
Mi noche de bodas
Noches de casablanca
La novicia sonadora
Un novio para dos hermanas
Operacion cabaretera
Operacion secretaria
Pero, en que pais vivimos?
Solos los dos
Sor citroen
El taxi de los conflictos
Teresa de Jesus
Todos los pecados del mundo
Las tres perfectas casadas
La usurpadora
Vamos a contar mentiras
La vida sigue igual
Whisky y vodka

Grattan, Faith

Beauty for ashes
Laughter in paradise
Mountain madness
Perfume from Provence
Sunset house

There’s Rosemary, there’s rue
Trampled lilies

Hammer Film Productions, Ltd.

Abominable snowman
Adventures of Dick Barton
Adventures of P.C. 49
Barbara’s boyfriend
Black widow
Blood orange
Break in the circle
Bred to stay
Camp on Blood Island
Candy’s calendar
Case of P.C. 49
Celia
Chaos in the rockery
Chase me Charlie
Clean sweep
Cloud burst
Copenhagen
Cornish holiday
Crime reporter
Curse of Frankenstein
Cyril Stapleton & his showband
Dark light
Dark road
Dauger list
Day of grace
Death in high heels
Death of an angel
Dick Barton at bay
Dick Barton strikes back
Dick Barton—special agent
Dick Turpin—highway man
Dinner for Mr. Hemmingway
Doctor Morelle
Don’t panic chaps
Dracula
Edmundo Ros half hour
Enchanted Island
Eric Winestone’s stagecoach
Eric Winestone band show
Face the music
Fiendish experiment
Fight for life
Fight to the finish
Five days
Flanagan boy
Four-sided triangle
Further up the creek
Gambler and the lady
Glass cage
Hell is a city
Hound of the Baskervilles
House across the lake
I only asked
Idea for Ben
It’s a dog’s life
Jack of diamonds
Just for you
Keep fit with yoga
Lady craved excitement
Lady in the fog
Last page
Life with the Lyons
Lyons in Paris
Man in black
Man on the beach

Man who could cheat death
Man with a dog
Mantrap
Mask of dusk
Meet Simon Cherry
Men of Sherwood forest
Monkey manners
Moving in
Mummy
Murder at site 3
Murder by proxy
Mystery of the Marie Celeste
Never look back
Never take sweets from a stranger
Noble art
O’Hara’s holiday
Old father Thames
Operation universe
Parade of the bands
Plan for revenge
Poison dart
Public life of Henry the Ninth
Quarter mass II
Quartermass experiment
Queer fish
Revenge of Frankenstein
Right person
River patrol
River ships
Room to let
Rossiter Case
Round up
Saint’s return
Sands of the desert
Seven wonder of Ireland
Skippy goes to sea
Sky traders
Smuggler’s cove
Snorkel
Someone at the door
Song of freedom
Space ways
Sporting love
Steel bayonet
Stolen face
Stranger came home
Stranglers of Bombay
Sudden death
Sunshine holiday
Sword of Sherwood Forest
Ten seconds to Hell
Third party risk
Thirty-six hours
Ticket to happiness
To have and to hold
Tower of terror
Trapped in the snake house
Trapped
Two faces of Dr. Jekyll
Ugly duckling
Up the creek
Village of bray
Visa to Canton
Wail of fear
We do believe in ghosts
What the butler saw
Whispering Smith hits London
Who killed Van Loon?
Wings of danger
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Women without men
World at stake
X the unknown
Yellow peril
Yesterday’s enemy
Yoga and the average man
Yoga and you

Howard, Elizabeth Jane

The long view

Larrikin Music Publishing Pty., Ltd.

Kookabura sits in the old gumtree

Lumiere (Rights) Ltd.

Ashes of roses
The big thinker
Box of tricks
Brief for murder
Brought to book
Build a better mousetrap
Bullseye
A change of bait
The charmers
A chorus of frogs
Concerto
A conspiracy of silence
Crescent moon
Dance with death
Dead of winter
Dead on course
The deadly air
Death a la carte
Death dispatch
Death of a batman
Death of a great dane
Death on the rocks
Death on the slipway
The decapod
Diamond cut diamond
Don’t look behind you
Double danger
Dragonsfield
Dressed to kill
Esprit de corps
The far-distant dead
The frighteners
The gilded cage
Girl on the trapeze
The golden eggs
The golden fleece
The grandeur that was Rome
Hot snow
Hunt the man down
Immortal clay
Intercrime
Kill the king
Killerwhale
The little wonders
Lobster quadrille
Man in the mirror
Man with two shadows
Mandrake
The Mauritius penny
The medicine men
Mission to Montreal
Mr. Teddy Bear
Nightmare
November five

The nutshell
One for the mortuary
The outside-in man
Please don’t feed the animals
Propellant 23
The radioactive man
The removal men
School for traitors
Second sight
The secret’s broker
The sell out
Six hands across the table
The springers
Square root to evil
Toy trap
Traitor in zebra
The Trojan horse
Tunnel of fear
The undertakers
Warlock
The white dwarf
The white elephant
The wringer
The yellow needle

Macie, S.P.A, Rocca delle

Lo chiamavano trinita
Continuavano a chiamarlo trinita
Piu forte ragazzi

Matouk, SA, Producciones

Las aventuras de Juliancito
Bromas, SA
El caudillo
La chamuscada
Chico ramos
El coyote emplumado
El duende y yo
Los gavilanes
Un hombre llamado el diablo
El inocente
Ni Chana ni Juana
Pablo y Carolina
Primera comunion
Sexo y crimen
Suicidate mi amor
Tarahumara
Tiburoneros
La tijera de oro
Tizoc
Tlayucan

Mortera Diaz, Orofilms, SA de CV &
Joaquin

Los chicos del preu
Novios 1968
La otra alcoba
Las secretarias
Las viudas

Mortera Diaz, Producciones Gonzalo
Elvira, SA de CV & Joaquin

El beso do judas

Orduna Orofilms, SA de CV & Juan De,
PC

Zarzuela 1900

Orofilms, SA de CV

Acompaname

Ahi madre
Al otro lado de la ciudad
Alegre juventud
Aprendiendo a morir
Aquellos tiempos del cuple
Aunque la hormona se vista de seda
El aviso inoportuno
Bienvenido Padre Murray
Bochorno
Buenos dias condesita
Camino del rocio
Cancion de juventud
La casa de las palomas
Casa de vecindad
Casa Flora
La casta Susan
Charleston
La chica del trebol
Los chicos con las chicas
Una chipa para dos
El colmillo de buda
Como sois las mujeres
El coyote
Cronica de 9 meses
Crucero de verano
Cuando to no estas
La dama de Beyrut
De color moreno
Los derechos de la mujer
Diez fusiles esperan
Dormitorio para senoritas
Dos gallos y dos gallinas
Dos Mexicanos en Aragon
Entre pobretones y ricachones
Esclava del deseo
Escucha mi cancion
La familia y uno mas
Fray torero
El futbol y yo
Grandes amigos
La guerrillera de villa
Historia de bienvenido
El hombre de la isla
El hombre que perdio el tren
El hombre sin rostro
Las ibericas F.C.
El Indiano
Joselito vagabundo
Los jovenes amantes
La justicia del coyota
La loca de la casa
Loca juventud
Manana cuando amanezca
Marisol rumbo a Rio
El martir del calvario
Mas alla del exorcismo
Mas bonita que ninguna
Me canse de rogarle
El mejor regalo
Muchacho
Nacidos para cantar
El nino de las monjas
El nino y el potro
Nobleza baturra
Nosotros los rateros
La nueva cenicienta
Nunca pasa nada
El ojo de cristal
Pan, amor y andalucia
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El pequeno ruisenor
La perra
Prisionero en la ciudad
El rediezcubrimiento de Mexico
Relevo para un pistolero
Rocio de la mancha
El ruisenor de las cumbres
Santo vs. el Dr. Muerte
Santo vs. los secuestradores
Separacion matrimonial
Somos novios
Las tandas del principal
Tengo 17 anos
La tirana
Tres citas con el destino
Tres muchachas de Jalisco
El ultimo cuple
El ultimo verano
La verbena de la paloma
La vida nueva de Pedrito Andia
La violetera
Vivillo desde chiquillo

Orofilms, SA de CV

Una mujer de cabaret

Panorama Films, SA de CV

Como hay gentle sinverguenza
El inolvidable Chucho el Roto

Paterson’s Publications, Ltd.

Concerto no. 1 for flute & strings, op. 45
Grand, grand overture (A), op. 57
Harmonica concerto, op. 46
Trio for flute, viola and bassoon, op. 6

(1943)

Peliculas LatinoAmericanas, SA

Aborto
El amor de Maria Isabel
Ay chihuahua no te rajes
Bang, bang...al hoyo
Basuras humanas
Las bestias jovenes
El billetero
La buscona
Cain, Abel y el otro
El centauro pancho villa
Las cicas malas del padre mendez
Contrabando humano
El cortado
La criada maravilla
Cruz de amor
El cuatro dedos
Dos hermanos murieron
Dos mujeres y un hombre
El fayuquero
Los fayuqueros de tepito
Frontera brava
La gran aventura
Herencia de muerte
El idolo
El jinete de la muerte
El latigo
El latigo contra las momias asesinas
El latigo contra satanas
Maria Isabel
La Martina
Masajistas de senoras

Las momias de Guanajuato
O.K. Cleopatra
Las pecadoras
Peluquero de senoras
Pistoleros de la muerte
El poder negro
La princesa hippie
Quinot Patio
Rubi
Santo contra la mafia del vicio
Santo contra la magia negra
Santo contra las bestias del terror
Santo en la venganza de las mujeres

vampiro
Los temibles
La tigresa
Tijuana caliente
Valentin Armienta
Vanessa
Veinticuatro horas de placer
Yesenia

Peliculas Rodriguez, SA de CV

A.T.M.
Amores de ayer
Angelitos negros
Animas trujano
Apuesta contra la muerte
Arriba las mujeres
Asi era Pancho Villa
Asi era Pedro Infante
Autopsia de un fantasma
Las aventuras de Bozo
Ay Jalisco no te rajes
Baile mi rey
Blanca nieves y sus siete amantes
Borrasca en las almas
Burdel
Cada quien su vida
Una calle entre tu y yo
El Capitan Mala Cara
Chachita la de Triana
Los chicles
Como Mexico no haydos
Corrupcion
Cuando lloran los valientes
Cuando viva villa es la muerte
La cucaracha
Cuernos debajo de la cama
Cupido pierde a paquita
Del rancho a la television
Dicen que soy mujeriego
Las dos huerfanitas
Dos tipas de cuidado
Ellos Trajeron la violencia
En el camino andamos
Escandalo de estrellas
Faltas a la moral
El Gran premio
La hiena humana
La hija del payaso
Los hijos de la calle
El hombre de papel
Huracan Ramirez
Las Islas Marias
Llanto, risas y nocaut
Maldita Ciudad
Mama nos quita los novios
Masacre en el Rio Tula

Matenme porque me muero
Mexicanos al grito de guerra
Mi guitarra y mi caballo
Mi nino Tizoc
El monstruo de la montana hueca
Morenita Clara
Moriras con el sol
La mujer que yo perdi
Las mujeres de mi general
No desearas la mujer de tu hijo
Noche buitres
Nosotros los feos
Nosotros los pobres
Obsesion de matar
El Ogro
La oveia negra
Pancho Villa y la valentina
Pandilleras
Pandilleros
Los paquetes de paquita
Pasaporte a la muerte
Pepe El Toro
La pequena madrecita
Prefiero a tu papa
La puerta y la mujer del carnicero
Que lindo es Michoacan
Que te ha dado esa mujer
Que verde era mi padre
Ratero
Romance de fieras
El secreto del sacerdote
La secta de la muerte
El secuestro de los cien millones
El seminarista
The smell of death
Sobre las olas
Solicito marido para enganar
Somos del otro laredo
Tierra de hombres
El tigre de la frontera
Todos son mis hijos
Traficantes de ninos
Trampa para una nina
Trebol negro
Los tres Garcia
Los tres Huastecos
Ustedes los ricos
Viva mi desgracia
Vivire otra vez
Vuelven los Garcia
Ya tengo a mi hijo!
Yerba sangrienta
Yo soy gallo donde quiera

Raab, Max L., successor-to Raab-
Litvinoff Productions, Inc.

All the right noises

Rosas Priego, SA de CV, Producciones

Acorralados
El aguila Negra
El aguila Negra en el tesoro de la muerte
El aguila Negra en la ley de los fuertes
El aguila Negra vs. el vengador solitario
El aguila Negra vs. los diablos de la

pradera
El aguila Negra vs. los enmascarados de

la muerte
Ambiciosa
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Los amigos maravilla
Amor con amor se paga
Amor del bueno
Azahares rojos
La bien pagada
Buenas y con...movidas
Cada oveja con su pareja
La casa de los espantos
La comezon del amor
Como gallos de pelea
Cortesana
Crucifijo de piedra
Cuando habla el corazon
El dia de las madres
Dos alegres gavilanes
Los dos apostoles
Dos corazones y un cielo
Dos inocentes mujeriegos
Dos maridos baratos
Echenme al vampiro
En carne viva
Escuela de placer
Especialista en senoras
Estrella sin luz
Eterna agonia
La fiera
Fiesta en el corazon
Frontera sin ley
Gallo corriente, gallo valiente
Gatillo veloz
El hijo De Angela Maria
El hijo de Pedro Navaja
Hijos de tigre
La huella macabra
Humo en los ojos
Los indomables
El juez de la soga
El juicio de los hijos
Juramento de sangre
Llamas vs. el viento
Los malditos
El marido de mi novia
Martin Romero, el rapido
La mascara roja
Matar o morir
Me lleva la tristeza
Melodias inolvidables
Una mujer sin precio
El mundo de la aventura
Musica, espuelas y amor
Noche de perdicion
Novia a la medida
Los novios de mis hijas
Para todas hay
Los parranderos
Pasion oculta
Pedro navaja
La pintada
Los problemas de mama
Pueblo quieto
Que bonito es querer
Quinceanera
El rayo de jalisco
Rostro infernal
Santo vs. la invasion de los marcianos
Santo vs. los villanos del ring
Seguire tus pasos
La segunda mujer
Tan bueno el giro como el Colorado

Traicionera
Las tres coquetonas
Uno para la horca
La venus maldita
La virgen de coromoto

Rungstedlund Foundation

Gengeldelsens veje

Sankyo Seiki Manufacturing Company,
Ltd.

Adeste fideles, 18 note standard
Adeste fideles, 18 note miniature
The Aggie war hymn, 18 note standard
All of me, 18 note standard
All the pretty little horses, 18 note

standard
Alle Vogel sind schon da, 18 note

standard
Aloha oe (version B), 18 note standard
Always in my heart, 18 note standard
Always, 18 note miniature
Always, 18 note standard
Amazing grace, 18 note standard
Amazing grace, 18 note miniature
America the beautiful, 18 note standard
America the beautiful, 18 note

miniature
Anchors aweigh, 18 note standard
And I love her, 18 note standard
Annie Laurie, 18 note standard
The anniversary waltz, 18 note standard
The anniversary waltz, 18 note

miniature
April in Paris, 18 note standard
April in Paris, 18 note miniature
April love, 18 note standard
April love, 18 note miniature
April showers, 18 note standard
Aquarius, 18 note standard
Arabian dance, 18 note standard
Are you lonesome tonight?, 18 note
standard
Are you lonesome tonight?, 18 note
miniature
Arkansas fight, 18 note standard
Around the world in 80 days, 18 note
standard
Around the world in 80 days, 18 note
miniature
Arrivederci Roma, 18 note standard
Arrivederci Roma, 18 note miniature
As time goes by, 18 note standard
As time goes by, 18 note miniature
Au clair de la lune, 18 note standard
Au clair de la lune, 18 note miniature
Auld lang syne, 18 note standard
Ave Maria (by Schubert), 18 note

standard
Ave Maria de Gounod, 18 note standard
Ave Maria de Gounod, 18 note

miniature
Ave Maria de Lourde, 18 note standard
Ave Maria de Lourde, 18 note miniature
Away in a manger, 18 note standard
Baa baa black sheep, 18 note standard
Baby elephant walk, 18 note standard
Baby mine, 18 note standard
Ballade pour Adeline, 18 note standard

Ballerina, 18 note miniature
Ballerina, 18 note standard
The bare necessities, 18 note standard
Battle hymn of the Republic, 18 note

standard
Battle hymn of the Republic, 18 note

miniature
Be a clown, 18 note standard
Be a clown, 18 note miniature
Be my love, 18 note miniature
Beautiful dreamer, 18 note standard
Beautiful dreamer, 18 note miniature
Because of you, 18 note standard
Beer barrel polka, 18 note standard
Beethoven symphony no. 5, 18 note

standard
Beethoven symphony no. 9, 18 note

standard
Best of friends, 18 note standard
Beyond the reef, 18 note standard
Beyond the reef, 18 note miniature
A bicycle built for two, 18 note standard
A bird in a gilded cage, 18 note standard
Blue bird of happiness, 18 note standard
Blue Danube waltz (version A), 18 note

standard
Blue Danube waltz (version A), 18 note

miniature
Blue Danube waltz (version B), 18 note

standard
Blue Hawaii, 18 note standard
Blue Hawaii, 18 note miniature
Blue suede shoes, 18 note standard
Boogie woogie bugle boy, 18 note

standard
Boomer sooner, 18 note standard
Boomer sooner, 18 note miniature
Born free, 18 note miniature
Born free, 18 note standard
Brahms’ lullaby (version Y211), 18 note

standard
Brahms’ waltz, op. 39, 18 note standard
Brahms’ Wiegenled op. 49, no. 4, 18

note standard
Brahms’ Wiegenlied, 18 note miniature
Bridge over troubled water, 18 note

standard
Buttons and bows, 18 note standard
By the beautiful sea, 18 note standard
Cabaret, 18 note standard
California dreamin’, 18 note standard
California here I come, 18 note standard
Camelot, 18 note standard
Can’t give you anything, 18 note

miniature
Can’t help falling in love, 18 note

standard
Can’t help falling in love, 18 note

miniature
Can’t smile without you, 18 note

standard
Can’t take my eyes off you, 18 note

standard
The candy man, 18 note standard
Cantique de Noel, 18 note standard
Cantique de Noel, 18 note miniature
The carousel waltz, 18 note standard
The carousel waltz, 18 note miniature
Casey Jones, 18 note standard
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Castle of dreams, 18 note miniature
Catch a falling star, 18 note standard
La chanson d’Orphee, 18 note standard
La chanson d’Orphee, 18 note miniature
Chariots of fire, 18 note standard
Chariots of fire, 18 note miniature
The Charleston, 18 note standard
Chattanooga choo choo, 18 note

standard
Cherish, 18 note miniature
Cherish, 18 note standard
Chestnuts roasting on an open fire, 18

note standard
Chicago, 18 note standard
Children’s prayer, 18 note standard
Chim chim cher-ee, 18 note standard
Chitty chitty bang bang, 18 note

standard
Chitty chitty bang bang (chikutaku

version), 18 note standard
Cielito lindo, 18 note standard
Cinderella’s dream of the ball

(Prokofiev), 18 note miniature
Clair de lune, 18 note standard
Climb every mountain, 18 note standard
Close to you, 18 note standard
Close to you, 18 note miniature
Cocktails for two, 18 note standard
Congratulations, 18 note standard
Congratulations, 18 note miniature
Cryin’ in the chapel, 18 note standard
Cuando calienta el sol, 18 note standard
Cuckoo waltz, 18 note standard
La cumparsita, 18 note standard
Daddy’s little girl, 18 note standard
Daddy’s little girl, 18 note miniature
Dance of the sugar plum fairy, 18 note

standard
Dance of the sugar plum fairy, 18 note

miniature
Dark eyes, 18 note miniature
Dark eyes, 18 note standard
Day dream believer, 18 note standard
Days of wine and roses, 18 note

standard
Days of wine and roses, 18 note

miniature
De Camptown race, 18 note standard
Dear old Nebraska University, 18 note

standard
Deck the halls, 18 note standard
Deck the halls, 18 note miniature
Deep in the heart of Texas, 18 note

standard
Diamonds are a girl’s best friend, 18

note standard
Ding-dong the witch is dead, 18 note

standard
Dixie land, 18 note standard
Dixie land, 18 note miniature
Do you know the way to San Jose?, 18

note standard
Do you wanna dance, 18 note miniature
Do-re-mi (version A), 18 note standard
Do-re-mi (version A), 18 note miniature
Dock of the bay, 18 note standard
Dominique, 18 note miniature
Dominique, 18 note standard
Don’t be cruel, 18 note standard

Don’t be cruel, 18 note miniature
Don’t cry for me Argentina, 18 note

standard
Don’t cry for me Argentina, 18 note

miniature
Don’t fence me in, 18 note standard
Don’t you know?, 18 note miniature
Donauwellen, 18 note standard
Donauwellen, 18 note miniature
Donkey serenade, 18 note standard
Down by the old mill stream, 18 note

standard
A dream is a wish your heart makes, 18

note standard
Dreams don’t burn, 18 note miniature
East of Eden, 18 note standard
Easter parade, 18 note standard
Easter parade, 18 note miniature
Ebb tide, 18 note miniature
Ebb tide, 18 note standard
Edelweiss, 18 note miniature
Edelweiss, 18 note standard
Eine kleine Nachtmusic K.525, 18 note

standard
Embraceable you, 18 note miniature
The emperor waltz, 18 note standard
The emperor waltz, 18 note miniature
Endless love, 18 note standard
Endless love, 18 note miniature
The entertainer, 18 note standard
The entertainer, 18 note miniature
Entry of the gladiators, 18 note standard
Evergreen, 18 note miniature
Evergreen, 18 note standard
Everybody loves somebody, 18 note

standard
Everybody loves somebody, 18 note

miniature
Everything is beautiful, 18 note standard
Everything is beautiful, 18 note

miniature
Farmer in the dell, 18 note standard
Fascination waltz, 18 note standard
Fascination waltz, 18 note miniature
Feed the birds (version A), 18 note

standard
Feelings, 18 note miniature
Feelings, 18 note standard
Les feuilles, 18 note miniature
Les feuilles, 18 note standard
Fiddler on the roof, 18 note standard
Fight for LSU, 18 note standard
Fight on USC, 18 note standard
The first Noel, 18 note standard
The first Noel, 18 note miniature
Flashdance, 18 note standard
Fly me to the moon, 18 note standard
Fly me to the moon, 18 note miniature
For all we know, 18 note standard
For once in my life, 18 note standard
For the good times, 18 note standard
Four o’ nine, 18 note standard
Free as the wind, 18 note standard
Free as the wind, 18 note miniature
Frere Jacques, 18 note standard
Frere Jacques, 18 note miniature
Der Frohliche wanderer, 18 note

standard
Frosty the snowman, 18 note standard

Frosty the snowman, 18 note miniature
Funeral march of a marionette, 18 note

standard
Fur Elise, 18 note miniature
Fur Elise, 18 note standard
Georgia on my mind, 18 note standard
Geschichten aus dem Wienerwald, 18

note standard
Geschichten aus dem Wienerwald, 18

note miniature
Getting to know you, 18 note standard
Getting to know you, 18 note miniature
Ghostbusters, 18 note standard
GI blues, 18 note miniature
GI blues, 18 note standard
Gigi, 18 note miniature
Gigi, 18 note standard
Girl, 18 note standard
God bless America, 18 note standard
God rest ye merry gentlemen, 18 note

standard
God rest ye merry gentlemen, 18 note

miniature
God save the king, 18 note standard
Going home, 18 note standard
Gold and silver, 18 note standard
Gonna fly now, 18 note standard
Grandfather’s clock (chikutaku version),

18 note standard
Grandfather’s clock, 18 note standard
The green green grass of home, 18 note

standard
The green green grass of home, 18 note

miniature
Greensleeves, 18 note standard
Greensleeves, 18 note miniature
Guter Mond, stille du gehst so stille, 18

note standard
Hail to the Redskins, 18 note standard
Hail West Virginia, 18 note standard
Happy birthday to you, 18 note

miniature
Happy days are here again, 18 note

standard
Happy holiday, 18 note standard
Hark! the herald angels sing, 18 note

standard
Hark! the herald angels sing, 18 note

miniature.
Hatikvah, 18 note miniature
Hatikvah, 18 note standard
Hava nagila, 18 note standard
Hava nagila, 18 note standard
Have yourself a merry little Christmas,

18 note standard
Have yourself a merry little Christmas,

18 note miniature
The Hawaiian wedding song, 18 note

standard
The Hawaiian wedding song, 18 note

standard
He’s got the whole world in his hands,

18 note standard
Heart break hotel, 18 note standard
Heigh-ho, 18 note miniature
Heigh-ho, 18 note standard
Hello, Dolly, 18 note standard
Hello, Dolly, 18 note miniature
Here comes Santa Claus, 18 note

standard
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Here comes Santa Claus, 18 note
miniature

Here comes Santa Claus (chikutaku
version), 18 note standard

Here comes the sun, 18 note standard
Hey diddle diddle, 18 note standard
Hey diddle diddle, 18 note miniature
Hey Jude, 18 note miniature
Hey Jude, 18 note standard
Hey Paula, 18 note miniature
Hey Paula, 18 note standard
Hi-lili, hi-lo, 18 note standard
Hi-lili, hi-lo, 18 note miniature
Hickory, dickory, dock (version A), 18

note standard.
Hickory, dickory, dock (version B), 18

note standard
Historia de un amor, 18 note standard
Home for the holidays, 18 note standard
Home for the holidays, 18 note

miniature
Home on the range, 18 note standard
Home on the range, 18 note miniature
Home sweet home, 18 note standard
Home sweet home, 18 note miniature
Honesty, 18 note standard
Honey, 18 note standard
Hound dog, 18 note standard
How great thou art, 18 note standard
How great thou art, 18 note miniature
Humoresque, op. 101, no. 7, 18 note

standard
Humpty Dumpty (version A), 18 note

standard
Humpty Dumpty (version A), 18 note

miniature
Humpty Dumpty (version C), 18 note

standard
Humpty Dumpty (version Y211), 18

note standard
Hush, little baby, 18 note standard
Hush, my babe, 18 note standard
Hymne a l’amour, 18 note standard
Hymne a l’amour, 18 note miniature
I am a child of God, 18 note standard
I am a daughter of God, 18 note standard
I believe in music, 18 note standard
I can’t stop loving you, 18 note standard
I can’t stop loving you, 18 note

miniature
I could have danced all night, 18 note

standard
I could have danced all night, 18 note

miniature
I just called to say I love you, 18 note

standard
I just called to say I love you, 18 note

miniature
I know that my Redeemer lives, 18 note

standard
I left my heart in San Francisco, 18 note

standard
I left my heart in San Francisco, 18 note

miniature
I love a parade, 18 note standard
I love you truly, 18 note standard
I love you truly, 18 note miniature
I love you, 18 note miniature
I need you, 18 note standard

I only have eyes for you, 18 note
miniature

I saw mommy kissing Santa Claus, 18
note standard

I saw mommy kissing Santa Claus, 18
note miniature

I say a little prayer (version A), 18 note
standard

I say a little prayer (version B), 18 note
standard

I wanna be loved by you, 18 note
standard

I want to hold your hand, 18 note
standard

I want you, I need you, I love you, 18
note standard

I want you, I need you, I love you, 18
note miniature

I whistle a happy tune, 18 note standard
I whistle a happy tune, 18 note

miniature
I will wait for you, 18 note standard
I write the songs, 18 note standard
I’d like to teach the world to sing, 18

note standard
I’d like to teach the world to sing, 18

note miniature
I’ll be home for Christmas, 18 note

standard
I’ll be home for Christmas, 18 note

miniature
I’ll never fall in love again, 18 note

standard
I’m 21 today, 18 note standard
I’m a Jayhawk, 18 note standard
I’m late, 18 note miniature
I’m late, 18 note standard
I’m Popeye the sailor man, 18 note

standard
I’m sitting on top of the world, 18 note

standard
I’m sitting on top of the world, 18 note

miniature
I’m wishing, 18 note standard
I’ve been working on the railroad, 18

note standard
I’ve got no strings, 18 note standard
If I only had a brain, 18 note standard
If I were a rich man (version A), 18 note

standard
If I were a rich man (version A), 18 note

miniature
If I were a rich man (version B), 18 note

standard
If I were king of the forest, 18 note

standard
Imagine, 18 note standard
The impossible dream, 18 note standard
The impossible dream, 18 note

miniature
In my merry Oldsmobile, 18 note

standard
In the garden, 18 note standard
In the good old summer time, 18 note

standard
In the good old summer time, 18 note

miniature
In the mood, 18 note standard
Indiana, 18 note standard

Indiana, our Indiana, 18 note standard
Invitation to the dance, 18 note standard
Invitation to the dance, 18 note

miniature
Iowa fight song, 18 note standard
Iowa State fights, 18 note standard
It came upon a midnight clear, 18 note

standard
It’s a small world (version Y211), 18

note standard
It’s a small world, 18 note standard
It’s a small world, 18 note miniature
It’s impossible, 18 note standard
It’s only a paper moon, 18 note standard
Jeanie with the light brown hair, 18 note

standard
Jesus loves me, this I know, 18 note

standard
Jesus loves me, this I know, 18 note

miniature
Jesus loves the little children, 18 note

standard
Jesus makes my heart rejoice, 18 note

standard
Jesus once was a little child, 18 note

standard
The jewels of the Madonna, 18 note

standard
Jingle bells (chikutaku version), 18 note

standard
Jingle bells (version B), 18 note

miniature
Jingle bells, 18 note standard
Jingle bells, 18 note miniature
Jingle-bell rock, 18 note standard
Johnny Guitar, 18 note standard
Jolly good fellow, 18 note standard
Jolly good fellow, 18 note miniature
Jolly old Saint Nicholas, 18 note

standard
Joy to the world, 18 note standard
Joy to the world, 18 note miniature
Just the two of us, 18 note standard
Just the way you are, 18 note standard
Just the way you are, 18 note miniature
Killing me softly with his song, 18 note

standard
Kinder symphonie, 18 note standard
King of the road, 18 note standard
Kissin’ on the phone, 18 note standard
Kissin’ on the phone, 18 note miniature
Le lac des cygnes, op. 20, 18 note

standard
Le lac des cygnes, op. 20, 18 note

miniature
Lara’s theme (version B), 18 note

miniature
The last rose of summer, 18 note

standard
Laughter in the rain, 18 note standard
Lazy river, 18 note standard
Let it be, 18 note standard
Let it snow, 18 note standard
Let me be your teddy bear, 18 note

standard
Let me be your teddy bear, 18 note

miniature
Let me call you sweetheart, 18 note

miniature
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Let’s go fly a kite, 18 note standard
Let’s have another cup of coffee, 18 note

standard
Der letzte waltzer, 18 note standard
Lime light, 18 note standard
Lime light, 18 note miniature
Little brown church, 18 note standard
Little brown jug, 18 note standard
Little drummer boy, 18 note standard
Little drummer boy, 18 note miniature
Lohengrin Brautchor, 18 note standard
Lohengrin Brautchor, 18 note miniature
London bridge, 18 note standard
London bridge, 18 note miniature
Londonderry air, 18 note standard
Londonderry air, 18 note miniature
The long and winding road, 18 note

standard
The look of love, 18 note standard
The look of love, 18 note miniature
Lord’s prayer, 18 note standard
Lord’s prayer, 18 note miniature
Love is a many splendored thing, 18

note standard
Love is a many splendored thing, 18

note miniature
Love is here to stay, 18 note miniature
Love letters in the sand, 18 note

standard
Love letters in the sand, 18 note

miniature
Love letters, 18 note standard
Love letters, 18 note miniature
Love makes the world go round, 18 note

miniature.
Love makes the world go round, 18 note

standard
Love me tender, 18 note standard
Love me tonight, 18 note standard
Love one another, 18 note standard
Love will keep us together, 18 note

standard
Lovers’ concerto, 18 note standard
Loving you, 18 note standard
Loving you, 18 note miniature
Die lustige Witwe, 18 note standard
Die lustige Witwe, 18 note miniature
Mack the knife, 18 note standard
A maiden’s prayer, 18 note standard
A maiden’s prayer, 18 note miniature
Main theme from Star Wars, 18 note

standard
Main theme from Star Wars, 18 note

miniature
Make someone happy, 18 note standard
Make someone happy, 18 note

miniature
Mammas don’t let your babies grow up

to be cowboys, 18 note standard
March from the River Kwai, 18 note

standard
March from the River Kwai, 18 note

miniature
Marines’ hymn, 18 note standard
Mary had a little lamb (version A), 18

note standard
Mary had a little lamb (version A), 18

note miniature
Mary had a little lamb (version Y211),

18 note standard

Matilda, 18 note standard
Melody of love, 18 note standard
Memory (version A), 18 note standard
Memory (version A), 18 note miniature
Mendelssohn wedding march, 18 note

standard
Mendelssohn wedding march, 18 note

miniature
La mer, 18 note miniature
La mer, 18 note standard
Mercedes Benz, 18 note standard
Michelle, 18 note standard
Mickey Mouse Club march, 18 note

standard
Mickey Mouse Club march, 18 note

miniature
Minnie’s yoo hoo, 18 note standard
Minuet no. 3 (Bach), 18 note standard
Minuet no. 3 (Bach), 18 note miniature
Minuet, 18 note miniature
Minuet, 18 note standard
Mister Sandman, 18 note standard
Misty, 18 note miniature
Misty, 18 note standard
Mockin’ bird hill, 18 note standard
Mona Lisa, 18 note standard
Moon River, 18 note standard
Moon River, 18 note miniature
Moonlight serenade, 18 note standard
Moonlight serenade, 18 note miniature
Moonlight sonata, 18 note standard
Moonlight sonata, 18 note miniature
More today than yesterday, 18 note

miniature
More, 18 note miniature
More, 18 note standard
Moulin rouge, 18 note standard
Mozart’s lullaby (version Y211), 18 note

standard
Mozart’s Wiegenlien, 18 note standard
Mozart’s Wiegenlien, 18 note miniature
MSU fight song, 18 note standard
MSU fight song, 18 note miniature
The mulberry bush, 18 note standard
Munchkinland, 18 note standard
Music box dancer, 18 note standard
Music box dancer, 18 note miniature
The music of the night, 18 note standard
Music! music! music!, 18 note standard
My blue heaven, 18 note standard
My favorite things, 18 note standard
My favorite things, 18 note miniature
My funny Valentine, 18 note standard
My funny Valentine, 18 note miniature
My guy my girl, 18 note miniature
My kind of town, 18 note standard
My melody of love, 18 note standard
My melody of love, 18 note miniature
My old Kentucky home, 18 note

standard
My reverie, 18 note miniature
My sweet Lord, 18 note standard
My way, 18 note miniature
My way, 18 note standard
My wild Irish Rose, 18 note standard
My wild Irish Rose, 18 note miniature
Nadia’s theme, 18 note standard
The nearness of you, 18 note miniature
New York, New York, 18 note standard

Night and day, 18 note miniature
Nine to five, 18 note standard
Nine to five, 18 note miniature
Nocturne (Chopin), 18 note standard
Nocturne (Chopin), 18 note miniature
Notre Dame victory march, 18 note

standard
O Canada, 18 note miniature
O Canada, 18 note standard
O du frohliche, 18 note standard
Official song of the University of

Alabama, 18 note standard
Oh little town of Bethlehem, 18 note

standard
Oh little town of Bethlehem, 18 note

miniature
Oh my darling Clementine, 18 note

standard
Oh what a beautiful morning, 18 note

standard
Oh what a beautiful morning, 18 note

miniature
Oh! my papa, 18 note standard
Oh! my papa, 18 note miniature
Oh! Susanna, 18 note standard
Oh! you beautiful doll, 18 note standard
Ohio State, 18 note standard
Oklahoma, 18 note standard
The old lady who lived in a shoe, 18

note standard
Old Macdonald had a farm, 18 note

standard
Old Macdonald had a farm, 18 note

miniature
On my own, 18 note standard
On the road again, 18 note standard
On the road again, 18 note miniature
On the street where you live, 18 note

standard
On the street where you live, 18 note

miniature
One, 18 note miniature
One, 18 note standard
Only you, 18 note standard
Onward Christian soldiers, 18 note

standard
Oo-de-lally, 18 note standard
Orphee aux Enfers, 18 note standard
Oskee-wow-wow, 18 note standard
Over the rainbow (version Y211), 18

note standard
Over the rainbow, 18 note standard
Over the rainbow, 18 note miniature
Paddington lullaby, 18 note standard
Parade of the wooden soldiers, 18 note

standard
Parade of the wooden soldiers

(chikutaku version), 18 note standard
Parlez moi d’amour, 18 note standard
Parlez moi d’amour, 18 note miniature
The pearl fishers, 18 note standard
Pearly shells, 18 note standard
Pearly shells, 18 note miniature
Pennies from Heaven, 18 note standard
Pennies from Heaven, 18 note miniature
The people in your neighborhood, 18

note standard
People will say we’re in love, 18 note

standard
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People, 18 note miniature
People, 18 note standard
Peter Cottontail, 18 note standard
Peter Cottontail, 18 note miniature
Petite fleur, 18 note standard
Piano concerto no. 1, B moll, op. 23, 18

note standard
Picnic, 18 note standard
The pink panther, 18 note standard
Pinocchio (version B), 18 note standard.
Playmates, 18 note miniature
Playmates, 18 note standard
Pomp and circumstance, 18 note

standard
Pop goes the weasel (version A), 18 note

standard
Praise him praise him, 18 note standard
A pretty girl is like a melody, 18 note

standard
La primavera, 18 note standard
PS I love you, 18 note miniature
Puff, the magic dragon, 18 note standard
Puppet on a string, 18 note standard
Puppy love, 18 note standard
Pussy cat, pussy cat, 18 note standard
Put on a happy face, 18 note standard
Puttin’ on the Ritz, 18 note standard
Que sera sera, 18 note standard
Quizas, quizas, quizas, 18 note standard
Rain in Spain, 18 note standard
Raindrops keep falling on my head, 18

note standard
Raindrops keep falling on my head, 18

note miniature
Ramblin’ Rose, 18 note standard
Rapsodie sur un theme de Paganini, 18

note standard
Rapsodie sur un theme de Paganini, 18

note miniature
Red roses for a blue lady, 18 note

standard
Red sails in the sunset, 18 note standard
Reverie, 18 note standard
Rock a bye baby (version Y211), 18 note

standard
Rock around the clock, 18 note standard
Rock of ages, 18 note standard
Rock-a-bye baby, 18 note standard
Rock-a-bye baby, 18 note miniature
Romance de l’amour, 18 note standard
Romeo & Juliet (Prokofief), 18 note

miniature
Romeo and Juliet (Tchaikovsky), 18 note

standard
Romeo and Juliet, 18 note standard
Romeo and Juliet, 18 note miniature
La ronde (version Y211), 18 note

standard
Rose garden, 18 note standard
The rose, 18 note miniature
The rose, 18 note standard
Row your boat, 18 note standard
Row your boat, 18 note miniature
Rubber Duckie, 18 note standard
Rudolph the red-nosed reindeer, 18 note

miniature
Runaway, 18 note standard
Sailing, 18 note standard
The sailor man, 18 note standard

San Francisco, 18 note standard
Sandmannchen, 18 note standard
Das Sandmannchenlied, 18 note

standard
Santa Claus is coming to town, 18 note

standard
Santa Claus is coming to town, 18 note

miniature
Schlaf Kinden, schlaf, 18 note standard
Die Schlittschlaufer waltz op. 83, 18

note standard
Die Schlittschlaufer waltz, 18 note

miniature
School days, 18 note standard
School days, 18 note miniature
Schubert Ave Maria (version A), 18 note

miniature
Schubert Standchen, 18 note standard
Schubert’s lullaby (version Y211), 18

note standard
Schubert’s Wiegenlied op. 98, no. 2, 18

note standard
Schubert’s Wiegenlied op. 98, no. 2, 18

note miniature
Send in the clowns (version Y211), 18

note standard
Send in the clowns, 18 note standard
Send in the clowns, 18 note miniature
September song, 18 note standard
September song, 18 note miniature
Sesame Street, 18 note standard
The shadow of your smile, 18 note

standard
The shadow of your smile, 18 note

miniature
Shall we dance?, 18 note standard
Shall we dance?, 18 note miniature
Show me the way to go home, 18 note

standard
Show me the way to go home

(chikutaku version), 18 note standard
Side by side, 18 note standard
Side by side, 18 note miniature
The sidewalks of New York, 18 note

standard
Silent night (version A), 18 note

standard
Silver bells, 18 note standard
Silver bells, 18 note miniature
Sing a song of sixpence, 18 note

standard
Sing, 18 note standard
Singin’ in the rain, 18 note standard
Singin’ in the rain, 18 note miniature
The sleeping beauty, op. 66, 18 note

standard
The sleeping beauty, op. 66, 18 note

miniature
Smoke gets in your eyes, 18 note

standard
Smoke gets in your eyes, 18 note

miniature
SMU fight song, 18 note standard
The Smurf song, 18 note standard
Sobre las olas, 18 note standard
Sobre las olas, 18 note miniature
Some enchanted evening, 18 note

standard
Some enchanted evening, 18 note

miniature

Somebody loves me, 18 note standard
Someday my prince will come, 18 note

standard
Someday my prince will come, 18 note

miniature
Someone’s waiting for you, 18 note

standard
Something, 18 note standard
Somewhere in time, 18 note standard
Somewhere in time, 18 note miniature
Somewhere out there, 18 note standard
The song is you, 18 note miniature
Song of love, 18 note miniature
The sorcerer’s apprentice, 18 note

standard
The sound of music, 18 note standard
The sound of music, 18 note miniature
The sound of silence, 18 note standard
South of the border, 18 note standard
Spanish eyes, 18 note standard
Speak softly of love, 18 note standard
Speak softly of love, 18 note miniature
Spinning wheel, 18 note standard
A spoonful of sugar, 18 note standard
A spoonful of sugar, 18 note miniature
Stand by me, 18 note standard
Standing on the promises, 18 note

standard
The Star Spangled Banner, 18 note

standard
The Star Spangled Banner, 18 note

miniature
Stardust, 18 note miniature
Stardust, 18 note standard
The Stars and Stripes forever (version

A), 18 note standard
The Stars and Stripes forever (version

B), 18 note standard
Stein song, 18 note standard
Stille Nacht, helige Nacht (version B),

18 note standard
Stille Nacht, helige Nacht (version B),

18 note miniature
Strangers in paradise, 18 note standard
Strangers in paradise, 18 note miniature
Strangers in the night, 18 note standard
Strangers in the night, 18 note miniature
The summer knows, 18 note standard
The summer knows, 18 note miniature
Summer time, 18 note miniature
Sunrise sunset, 18 note standard
Sunshine on my shoulders, 18 note

standard
Surfer girl, 18 note standard
Swannie River, 18 note standard
Swedish rhapsody, 18 note standard
Sweet Adeline, 18 note standard
Take me home, country roads, 18 note

standard
Take me home, country roads, 18 note

miniature
Take me out to the ball game, 18 note

standard
Take me out to the ball game, 18 note

miniature
Talk to the animals, 18 note standard
Talk to the animals, 18 note miniature
Tammy, 18 note standard
Der Tannenbaum, 18 note standard
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Der Tannenbaum, 18 note miniature
Tara’s theme, 18 note standard
Tara’s theme, 18 note miniature
Tea for two, 18 note standard
Tea for two, 18 note miniature
The teddy bear’s picnic, 18 note

standard
The teddy bear’s picnic, 18 note

miniature
The teddy bears picnic (chikutaku

version), 18 note standard
Tenderly, 18 note miniature
Tenderly, 18 note standard
Tennessee waltz, 18 note standard
Thank heaven for little girls, 18 note

standard
Thank heaven for little girls, 18 note

miniature
That’s an Irish lullaby, 18 note standard
That’s entertainment, 18 note standard
That’s what friends are for, 18 note

standard
That’s what makes the world go ’round,

18 note standard
Thee, 18 note standard
Theme from love story, 18 note standard
Theme from love story, 18 note

miniature
Theme from New York, New York

(version A), 18 note standard
Theme from New York, New York

(version B), 18 note standard
There is love, 18 note standard
There’s no business like show business,

18 note standard
They call the wind Maria, 18 note
standard
They say it’s wonderful, 18 note

miniature
The third man theme, 18 note standard
This guy’s in love with you, 18 note

standard
This old man, 18 note standard
This old man, 18 note miniature
Thomas the tank engine and friends

theme, 18 note standard
Those magnificent men in their flying

machines, 18 note standard
Those were the days, 18 note standard
Those were the days, 18 note miniature
Three blind mice, 18 note standard
Three blind mice, 18 note miniature
Through the eyes of love, 18 note

standard
Through the years, 18 note standard
Tie a yellow ribbon ’round the old oak

tree, 18 note standard
Tiger rag, 18 note standard
Til the end of time, 18 note miniature
Til there was you, 18 note miniature
The time of my life, 18 note standard
Tiny bubbles (version A), 18 note

standard
Tip-toe through the tulips with me, 18

note standard
To market, to market, 18 note standard
Tomorrow, 18 note miniature
Tomorrow, 18 note standard
Top of the world, 18 note standard
Touch me in the morning, 18 note

standard

Toy land, 18 note miniature
Toy land, 18 note standard
Traumerei, 18 note miniature
Traumerei, 18 note standard
La traviata, 18 note miniature
True love, 18 note miniature
True love, 18 note standard
Try to remember, 18 note standard
Try to remember, 18 note miniature
Tulpen uit Amsterdam (version B), 18

note standard
Turkey in the straw, 18 note standard
The twelve days of Christmas, 18 note

standard
The twelve days of Christmas, 18 note

miniature
Twinkle, twinkle little star (version A),

18 note standard
Twinkle, twinkle little star (version A),

18 note miniature
Twinkle, twinkle little star (version

Y211), 18 note standard
The unicorn, 18 note standard
University of Florida fight song, 18 note

standard
University of Missouri songs, 18 note

standard
University of Southern Mississippi, 18

note standard
Up on the house top, 18 note standard
Up where we belong, 18 note standard
Up, up and away, 18 note standard
Variations on the theme from Canon in

D, 18 note standard
The victors, 18 note standard
La vie en rose, 18 note standard
La vie en rose, 18 note miniature
Walking in the air, 18 note standard
Walking in the air, 18 note miniature
Waltz of the flowers, 18 note standard
Waltz of the flowers, 18 note miniature
War eagle, 18 note standard
Way down yonder in New Orleans, 18

note standard
The way we were, 18 note standard
The way we were, 18 note miniature
We gather together, 18 note standard
We three kings of orient are, 18 note

standard
We wish you a merry Christmas, 18 note

standard
We wish you a merry Christmas, 18 note

miniature
We’ll keep a welcome, 18 note standard
We’re off to see the wizard, 18 note

standard
We’ve only just begun, 18 note standard
We’ve only just begun, 18 note

miniature
Welcome to my world, 18 note standard
Welcome to my world, 18 note

miniature
Welcome to our world of toys, 18 note

standard
Westminster chimes, 18 note standard
What a friend, 18 note standard
What a friend, 18 note miniature
What I did for love (version A), 18 note

standard

What I did for love (version A), 18 note
miniature

What I did for love (version B), 18 note
standard

What the world needs now is love, 18
note standard

What the world needs now is love, 18
note miniature

What’s new pussycat?, 18 note standard
When Irish eyes are smiling, 18 note

standard
When the saints go marching in, 18 note

standard
When the saints go marching in, 18 note

miniature
When you wish upon a star, 18 note

standard
When you wish upon a star, 18 note

miniature
When you wish upon a star (version

Y211), 18 note standard
Where has my little dog gone?, 18 note

standard
Whistle while you work, 18 note

standard
White Christmas, 18 note standard
White Christmas, 18 note miniature
Who’s afraid of the big bad wolf?, 18

note standard
William Tell (fanfare), 18 note standard
Winchester Cathedral, 18 note standard
The windmills of your mind, 18 note

standard
The windmills of your mind, 18 note

miniature
Winnie the Pooh, 18 note standard
Winnie the Pooh, 18 note miniature
Winter wonderland, 18 note standard
Winter wonderland, 18 note miniature
Yankee Doodle, 18 note standard
Yankee Doodle, 18 note miniature
Yellow bird, 18 note standard
The Yellow Rose of Texas, 18 note

standard
The Yellow Rose of Texas, 18 note

miniature
Yellow submarine, 18 note standard
Yesterday once more, 18 note standard
Yesterday once more, 18 note miniature
Yesterday, 18 note miniature
Yesterday, 18 note standard
You and me against the world, 18 note

standard
You are my destiny, 18 note standard
You are my everything, 18 note

miniature
You are my sunshine (version Y211), 18

note standard
You are my sunshine, 18 note standard
You are my sunshine, 18 note miniature
You are the sunshine of my life, 18 note

standard
You are the sunshine of my life, 18 note

miniature
You can fly, 18 note standard
You can make it, 18 note standard
You don’t bring me flowers, 18 note

standard
You gotta be a football hero, 18 note

standard



19387Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Notices

You light up my life, 18 note standard
You light up my life, 18 note miniature
You’ve got a friend, 18 note standard
You’ve got a friend, 18 note miniature
Younger than springtime, 18 note

standard
Younger than springtime, 18 note

miniature
Zip-a-dee-doo-dah, 18 note standard
Zip-a-dee-doo-dah, 18 note miniature
Zorba, 18 note standard

Schirmer (G.), Inc.

Album pour enfants, livre I pour piano
Anna Karenina
The bath-house
Bureaucratiade
The communist
Concerto in C minor for violoncello and

orchestra, op. 66
Concerto in D minor for violin, op. 44
Concerto lirico in G major, op. 32
Concerto pour violon et orchestre
Deuxieme suite du ballet ‘‘Spartacus’’
First concerto for orchestra ‘‘naughty

limericks’’
First piano concerto
Gayaneh
The height
Laments
Lenin lives in the people’s heart
The little humpbacked horse
Nocturne pour violon et piano
Normandie-Newman
Not love alone
Overture of homage, op. 48
People on the bridge
Petia I Volk (1936)
Petia I Volk (1936)
Piano pieces
Premiere suite du ballet ‘‘Spartacus’’
Second piano concerto
Second symphony (twenty five

preludes)
Serenata in E flat major, op. 32
Sinfonietta, op. 32, no. 2
Sonata (1 in D for cello), op. 12
Sonata no. 2, op. 13 for piano
Song and ditties of Varvara
The subject for a short story
Suite de la musique du drame de

Lermontov’s ‘‘Masquerade’’
Suite no. 1 from ‘‘Gayaneh’’
Suite no. 2 from ‘‘Gayaneh’’
Suite no. 3 from ‘‘Gayaneh’’
Suite, op. 71
Suite
Symphonic fanfares
Symphonic poem, op. 14
Symphony no. 1 in C minor, op. 3
Symphony no. 10 in F minor, op. 30
Symphony no. 14 in C major, op. 37
Symphony no. 15 in D minor
Symphony no. 16 in F major, op. 39
Symphony no. 19 in E flat major, op. 46
Symphony no. 2 in C sharp minor, op.

11
Symphony no. 21 in F sharp minor, op.

51

Symphony no. 22, op. 54
Symphony no. 24 in A major, op. 63
Symphony no. 25 in Db major, op. 69
Symphony no. 27 in C minor, op. 85
Symphony no. 3 in A minor, op. 15
Symphony no. 4, op. 43
Symphony no. 5 in D, op. 18
Toccatina
Troisieme suite du ballet ‘‘Spartacus’’
Variation on a theme by Glinka for

piano (no. 5 ‘‘my grandfather’s
match’’)

La veuve de Valence
What if it is love?
Yellowed pages, op. 31

Sotomayor Martinez, Jesus

Adventures in the center of the earth
The age of the violence
Alias the rat
A blind alley
The brothers death
Bullfighter for one day
Caliber 44
The castle of the monsters
The champion of their neighborhood

(his last song)
The chest of the pirate
The cosmonauts (conqueror of the

moon)
Dangerous crazy men
Detectives or thieves
The devil priest
Devils in the sky
Diabolical killer (lover and a killer)
Duel of braves (hunter of killers)
Dying with laughter
Four against crime
The gun champion who swallows

bullets
Hero by accident
Hooray the youth
I am flying too low
I like the boastful ones
The implacable rifle
The jestering ghosts
The king of the pistol
The laborer of the year (the wet back)
Lawless youth
The little savage
Love is not a sin
Maddening passion (mortal intrigue)
A man in a trap
The masked killer
Mexico on my heart (two Mexican girls

in Mexico)
Millionaire poors
Museum of the horror
The perverses
The pilots of the death
Pinto, the singing horse (a pair of

rascalas)
The postman of the neighborhood (I

want to be an artist)
The priest two guns
Rebel youth (young and rebels)
The road to Gallows
Saint against the spectrum of the

strangler

Saint and blue demon in the world of
the undergrave

Saint and blue demon in the Atlantida
Saint and blue demon against the

monsters
School of braves
The shadow of the sons
The silent one
The sinner
Six days to die
The space-ship of the monsters
Terror madness (madness of terror)
The theater of the crime
Thirsty of love
The three musketeers of God
The tiger of Guanajuato
To kill, is easy
Two ghosts and one girl
The unknown pistoleer (Commander

Tijerin)
The wolf-woman
A woman who had not infancy
Wrestling killers

Soyuzmultfilm Studios

Alenkiy tsvetochek
Bitva
Chipollino
Dikie lebedi
Duimovochka
Dvenadtsat mesiatsev
Gadkiy utionok
Hrabriy portnoy
Ispolnenie zhelaniy
Kentervilskoe prividenie
Koniok-Gorbunok
Kot kotoriy gulial sam po sebe
Kozlionok Shego
Legenda z zaveshanii maura
Lesnie puteshestvenniki
Malchik iz Neapolia
Maugli
Million v meshke
Novogodnee puteshestvie
Orehoviy prutik
Pohishchenie
Posledni lepestok
Posledniaya ohota Akela
Prikliucheniya Buratino
Propal Peter Petushok
Raksha
Riki-Tiki-Tavi
Rusalochka
Samiy bolshoy drug
Shelkunchik
Skazka o mertvoy tsarevne i semi

rogatiriah
Skazka o zolotom petooshke
Skoro budet dozhd
Snegoorka
Snegovik-pochtovik
Snezhnaya koroleva
Tsarevna liagushka
V lesnoy chastche
V nekotorom tsarstve
V yarange gorit ogon
Vozvrashchenie k liudiam
Yozhiz v tumane
Zakoldovanni maltchik
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Zolotaya antilopa
Zolotoe perishko

Tonika Musikverlag Horst Bussow

Cry for a shadow

Twin Books Corporation

Bambi, eine Lebensgeschichte aus dem
Walde

Walerstein W., Gregorio

A donde van nuestros hijos
Ahora soy rico
Canta mi corazon
La captura de gabino barrera
El casto susano
Dona Mariquita de mi corazon
Escuela de rateros
Una gallega baila mambo
Una gallega en Mexico
Gitana tenias que ser
El hombre inquieto
La isla de las mujeres
Me traes de un ala
Mi adorada Clementina
Mi campeon
El mil amores
Mis padres se divorcian
Negro es mi color
Nunca es tarde para amar
El que con ninos se acuesta
Un rincon cerca del cielo
Las tres perfectas casadas

Zacarias, Alfredo

Las abejas
Los amores de Chucho el Roto
Capulina Speedy Gonzales
Jesus el nino Dios
Jesus, Maria y Jose
Jovenes en la zona rosa

La vida de Chucho el Roto
La vida de nuestro senor
Yo soy Chucho el Roto

Zacarias, SA, Producciones
96 Horas de amor
Las adventuras de Carlos LaCroix
Ahi viene Martin Corona
La alegre casada
Angelitos del trapecio
Ansidad
Los astronautas
El baul macabro
Buenos dias Acapulco
El camino del los espantos
Capulina chisme caliente
Capulina corazon de leon
La ciguena distraida
Cuidado con el amor
La cuna vacia
Dancing (salon de baile)
Los desenfrenados
El dolor de los hijos
El dolor de pagar la renta
Dos criados mal criados
Dos locos en escena
El enamorado
Los enredos de Papa
Escuela de modelos
Escuela de musica
Escuela de verano
Escuela par solteras
Escuela para casada
Esperame en Siberia vida mia
Estafa de amor
La faraona
El grand espectaculo
La hermana trinquete
Las hijas del amapolo
La infame
Juana Gallo

Los legionarios
La loca
La Marquesa del Barrio
El metiche
El misterio de la cobra
La mujer de oro
Necesito dinero
Ni solteros ni casados
La odalisca no. 13
Papa se enreda otra vez
Un par de robachicos
Payasadas de la vida
Rapsodia Mexicana
Rebelde sin casa
Los reyes del volante
Rosario
Santo contra Capulina
El Santo contra los Cazadores de

cabezas
Sobre las olas
El sordo
Suenos de oro
Tierra baja
Los tigres del desierto
Tres lecciones de amor
Las tres viudas de Papa
Vagabundo y millonario
La vida de Pedro Infante
La voragine
Vuelva el Sabado

Zapata, Orofilms, SA de CV & Mercedes

Un curita canon
Dated: April 25, 1996.

Marybeth Peters,
Register of Copyrights.
[FR Doc. 96–10602 Filed 4–30–96; 8:45 am]
BILLING CODE 1410–30–P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600, 601, 602, 603, 605,
611, 619, 620, and 621

[Docket No. 960315081–6081–01; I.D.
030596B]

RIN 0648–AI17

Magnuson Act Provisions;
Consolidation and Update of
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to
consolidate nine CFR parts into one part
that would contain general provisions
under the Magnuson Fishery
Conservation and Management Act
(Magnuson Act) as they apply to the
operation of Regional Fishery
Management Councils (Councils) and
the management of foreign and domestic
fishing in the U.S. Exclusive Economic
Zone (EEZ). The consolidated text
would be reorganized into a more
logical and cohesive order, duplicative
and outdated provisions would be
eliminated, and editorial changes would
be made for readability, clarity, and
uniformity. In addition, the proposed
rule would make several revisions to the
regulations applying to the operation of
the Councils, to codify recent
administrative and policy changes. The
purpose of this proposed rule is to make
the regulations more concise, better
organized and, therefore, easier for the
public to use, and to update the
regulations to reflect current policies
and procedures. This proposed action is
part of the President’s Regulatory
Reinvention Initiative.
DATES: Comments must be received on
or before May 31, 1996.
ADDRESSES: Comments should be sent to
Tom Meyer, Office of Fisheries
Conservation and Management, NMFS,
1315 East-West Highway, Silver Spring,
MD 02910. Comments regarding burden-
hour estimates or other aspects of the
collection-of-information requirements
contained in this rule should be sent to
Tom Meyer at the above address and to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503
(Attention: NOAA Desk Officer).
FOR FURTHER INFORMATION CONTACT: Tom
Meyer, 301–713–2337.

SUPPLEMENTARY INFORMATION:

Background

In March 1995, President Clinton
issued a directive to Federal agencies
regarding their responsibilities under
his Regulatory Reinvention Initiative.
This initiative is part of the National
Performance Review and calls for
comprehensive regulatory reform. The
President directed all agencies to
undertake a review of all their
regulations, with an emphasis on
eliminating or modifying those that are
obsolete, duplicative, or otherwise in
need of reform. This proposed rule is
intended to carry out the President’s
directive with respect to those
regulations implementing general
provisions of the Magnuson Act.

Consolidation of regulations into one
CFR part (50 CFR part 600). Currently,
regulations pertaining to general
provisions of the Magnuson Act are
contained in nine separate parts of title
50 of the CFR. NMFS is proposing to
remove eight of the parts (parts 601
(Regional Fishery Management
Councils), 602 (Guidelines for Fishery
Management Plans), 603
(Confidentiality of Statistics), 605
(Guidelines for Council Operations/
Administration), 611 (Foreign Fishing),
619 (Preemption of State Authority
under Section 306(b)), 620 (General
Provisions for Domestic Fisheries), and
621 (Civil Procedures)), and to
consolidate the regulations contained
therein, except for part 605, with the
existing regulations in part 600. The
proposed rule would remove part 605
(Guidelines for Council Operations/
Administration), and the material
contained in that part would be placed
into a Council Operations and
Administration Handbook. These
consolidated regulations would provide
the public with a single reference source
for the general regulations under the
Magnuson Act as they apply to the
operation of Councils and the
management of foreign and domestic
fishing in the EEZ; consolidation would
result in one set of regulations that is
more concise, clearer, and easier to use
than the existing regulations.

Reorganization of measures within the
consolidated regulations and
elimination of obsolete or duplicative
provisions. NMFS proposes to simplify
and shorten the codified general
Magnuson Act regulations. Because
portions of the existing regulations
contain identical or nearly identical
provisions, this rule would combine and
restructure text. Regulatory language
would be revised to improve clarity and
consistency.

As a result of the consolidation effort,
NMFS identified duplicative and
obsolete provisions; this rule also
proposes to remove those measures from
the regulations. This occurs in two
areas: (1) Foreign fishing (subpart F)—
proposed revisions to the foreign fishing
regulations would eliminate appendices
and sections dealing with geographical
areas where foreign fishing no longer
occurs (all but the Northwest Atlantic
fisheries), and update the remaining text
to reflect that only foreign joint venture
fishing is currently authorized, and the
need for gear restrictions, closed areas,
and gear conflict regulations are
reduced; and (2) the national standards
(subpart D)—the proposed revision
would eliminate appendix A, since this
explanatory material and supplementary
policy rationale were previously
published in the Federal Register (54
FR 30833, July 24, 1989). No substantive
changes, except for those specifically
identified, are intended to be made to
the regulations by this proposed
reorganization, or by the removal of
duplicative and obsolete provisions.

The following proposed revisions are
substantive changes:

(1) Definitions for the terms ‘‘harass’’
and ‘‘sexually harass’’ would be added
to § 600.10. Prohibitions are proposed to
make unlawful harassment or sexual
harassment of an authorized officer or
an observer (§ 600.725(o)). In addition,
the word ‘‘forcibly’’ would be removed
from the prohibitions at §§ 600.505(a)(3)
and (a)(14) and at 600.725(f).
Authorized officers and observers
should not be subjected to resistance,
intimidation, or interference, whether or
not force is involved.

(2) The constituent states of the
Councils are represented by ‘‘principal
state officials’’ designated by their
governors. Each principal state official
under section 302(b) of the Magnuson
Act would be required to be employed,
on a full-time basis, in a position related
to the development of fisheries
management policies for that state. Each
Governor, when making new or revised
designations to a Council of a principal
state official and their designee(s),
would submit to the NMFS Regional
Director in writing, within a specified
timeframe, documentation that clearly
demonstrates how such individuals
meet the new criteria for designation.
When a principal state official names a
designee, that official would also have
to ensure that the required
documentation is provided in advance,
in a timely manner, to the NMFS
Regional Director. Additionally, this
section would specify that principal
state officials who do not meet the new
criteria or do not submit the required
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documentation would not be able to
vote (§ 600.205).

(3) Additional policies regarding term
limits for Secretarial appointees would
be established: one day or more of a
voting member’s Council service would
be counted as service for the entire 3-
year term of office; voting members,
appointed to complete expiring terms,
would be considered to have served the
entire term when the remainder of that
expiring term is completed; and voting
members who have completed three
consecutive terms would not be
considered for appointment to another
Council until one year has elapsed since
they last served (§ 600.210).

(4) Governors would be able to
nominate residents of another
constituent state of a Council for
appointment to an at-large seat on that
Council. Instructions pertaining to the
nomination of at-large nominees would
be revised such that, if a Governor
chooses to submit nominations for one
or more vacant at-large seats on a
Council, he/she must submit lists of at
least three different nominees for each
vacant seat (§ 600.215).

(5) Policies in accordance with
section 302(b)(5)of the Magnuson Act
regarding removal of Secretarial
appointees for cause would be added. A
recommendation of a Council to remove
a member would have to be made to the
Secretary in writing accompanied by a
statement of the basis for such
recommendation (§ 600.230).

(6) Additional timeframes have been
specified for when each Council
nominee, voting member appointed to
the Council by the Secretary, and
Executive Director is required to
complete and submit the NOAA Form
88–195 (‘‘Statement of Financial
Interests for Use by Voting Members,
Nominees, and Executive Directors of
the Regional Fishery Management
Councils’’). In addition, the NOAA
Form 88–195 must be made available for
inspection at each public Council
meeting or hearing (§ 600.235).

(7) Issuance of security assurances to
Council nominees and members would
be substituted for security clearances,
which would only be considered for
issuance on a case-by-case basis by the
Department of Commerce Office of
Security. Each Council nominee would
have to complete a ‘‘Certification of
Status’’ form, certifying whether he/she
serves as an agent of a foreign principal
(§ 600.240).

(8) Section 302(d) of the Magnuson
Act establishes GS–16 of the General
Schedule as Council member’s daily pay
rate. The GS–16 pay rate has been
abolished. The proposed rule would
establish a Council member’s pay rate at

1.2 times the daily rate for GS–15 (step
1) of the General Schedule (without
locality pay), which is equivalent to the
previous GS–16 pay rate (§ 600.245).

(9) Contractors of a Council would be
given access to confidential data
(§ 600.415(d)(3)).

Proposed rule on scientific research
activity and exempted fishing. A
proposed rule on ‘‘Foreign and
Domestic Fishing; Scientific Research
Activities and Exempted Fishing’’ was
published by NMFS on March 14, 1996
in the Federal Register at 61 FR 10712.
The regulatory text of the scientific
research activity proposed rule has been
included in this proposed rule for the
convenience of the public, in the
following locations: (1) § 600.10—
definitions for: Director, exempted
educational activity, exempted or
experimental fishing, scientific cruise,
scientific research activity, scientific
research plan, and scientific research
vessel; (2) § 600.505(a)(27)—prohibition;
(3) § 600.512—scientific research; (4)
§ 600.725(k) through (n); and (5)
§ 600.745—scientific research activity,
exempted fishing, and exempted
educational activity. NMFS has
requested comments on the scientific
research activity proposed rule during
the comment period for that rule, and is
not requesting comments on that
proposed text here. Any changes to the
scientific research activity proposed
rule made at the final rule stage will be
reflected in the final rule for the
consolidation of part 600.

Request for comments. NMFS
specifically requests comments or
suggestions for further consolidation or
elimination of obsolete or duplicative
provisions contained in the proposed
revision to part 600.

Classification

This action has been determined to be
not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The proposed consolidations and
revisions to the existing regulatory text
would have little or no impact on any
small entities. Proposed revisions to
Council membership procedures would
have little impact on Council
operations, because the rule is merely
codifying changes that, for the most
part, are already known to the Councils
and are already in practice.

This rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA).
Approved Collection-of-Information
Requirements The following collection-
of-information requirements have
already been approved by OMB for
foreign fishing activities:

(a) Approved under 0648–0089—
Foreign fishing permits, estimated at 2
hours per response.

(b) Approved under 0648–0075—
Vessel reports (1) activity reports
estimated at 0.1 hours per response, (2)
weekly reports estimated at 0.5 hours
per response, and (3) marine mammal
report estimated at 0.2 hours per
response; Observers (1) effort plan
estimated at 0.5 hours per response, and
(2) notification requirement to observers
estimated at 0.2 hours per response;
Recordkeeping (1) communications logs
estimated at 0.1 hours per response, (2)
transfer logs estimated at 0.2 hours per
response, (3) daily fishing logs
estimated at 0.4 hours per response, (4)
daily consolidated fishing log estimated
at 0.5 hours per response, and (5) joint
venture logs estimated at 0.5 hours per
response; and Gear avoidance and
disposal (1) gear conflicts estimated at
0.2 hours per response, and (2) disposal
estimated at 0.2 hours per response.

(c) Approved under 0648–0306—
Vessel identification requirements
estimated at 35 minutes per response.

(d) Approved under 0648–0305—Gear
identification requirements estimated at
30 minutes per response. Collection-of-
Information Requirements Submitted for
Approval

The following collection-of-
information requirements have been
submitted OMB for approval:

(a) Scientific research activity and
exempted fishing—(1) 1 hour per
response to send NMFS a copy of a
scientific research plan and provide a
copy of the cruise report or research
publication, (2) 1 hour per response to
complete an application for an
exempted fishing permit or
authorization for an exempted
educational activity, and (3) 1 hour per
response to collect information and
provide a report at the conclusion of
exempted fishing.

(b) Principal state officials and their
designees—Estimated at 15 hours per
response.

(c) Council appointments—Estimated
at 120 hours per appointment (30
appointments required).

(d) Application for reinstatement of
State authority— Estimated at 2 hours
per response.

The estimated response times shown
include the time for reviewing
instructions, searching existing data
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sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding burden
estimates, or any other aspect of the data
requirements, including suggestions for
reducing the burden, to NMFS and OMB
(see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information, subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

List of Subjects

50 CFR Parts 600, 602, and 620
Fisheries, Fishing.

50 CFR Part 601
Administrative practice and

procedure, Fisheries, Fishing.

50 CFR Part 603
Confidential business information,

Fisheries, Statistics.

50 CFR Part 605
Administrative practice and

procedure, Fisheries, Fishing, Reporting
and recordkeeping requirements.

50 CFR Part 611
Fisheries, Foreign relations, Reporting

and recordkeeping requirements.

50 CFR Part 619
Administrative practice and

procedure, Fisheries, Fishing,
Intergovernmental relations.

50 CFR Part 621
Fisheries, Fishing, Fishing vessels,

Penalties.
Dated: April 17, 1996.

Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 600, 601, 602,
603, 605, 611, 619, 620, and 621 are
proposed to be amended as follows:

1. Part 600 is revised to read as
follows:

PART 600—MAGNUSON ACT
PROVISIONS

Subpart A—General

Sec.
600.5 Purpose and scope.
600.10 Definitions.
600.15 Other acronyms.

Subpart B—Regional Fishery Management
Councils
600.105 Intercouncil boundaries.
600.110 Intercouncil fisheries.

600.115 Statement of organization,
practices, and procedures (SOPP).

600.120 Employment practices.
600.125 Budgeting, funding, and

accounting.
600.130 Protection of confidentiality of

statistics.

Subpart C—Council Membership

600.205 Principal state officials and their
designees.

600.210 Terms of council members.
600.215 Appointments.
600.220 Oath of office.
600.225 Rules of conduct.
600.230 Removal.
600.235 Financial disclosure.
600.240 Security assurances.
600.245 Council member compensation.

Subpart D—National Standards

600.305 General.
600.310 National Standard 1—Optimum

Yield.
600.315 National Standard 2—Scientific

Information.
600.320 National Standard 3—Management

Units.
600.325 National Standard 4—Allocations.
600.330 National Standard 5—Efficiency.
600.335 National Standard 6—Variations

and Contingencies.
600.340 National standard 7—Costs and

Benefits.

Subpart E—Confidentiality of Statistics

600.405 Types of statistics covered.
600.410 Collection and maintenance of

statistics.
600.415 Access to statistics.
600.420 Control system.
600.425 Release of statistics.

Subpart F—Foreign Fishing

600.501 Vessel permits.
600.502 Vessel reports.
600.503 Vessel and gear identification.
600.504 Facilitation of enforcement.
600.505 Prohibitions.
600.506 Observers.
600.507 Recordkeeping.
600.508 Fishing operations.
600.509 Prohibited species.
600.510 Gear avoidance and disposal.
600.511 Fishery closure procedures.
600.512 Scientific research.
600.513 Recreational fishing.
600.514 Relation to other laws.
600.515 Interpretation of 16 U.S.C. 1857(4).
600.516 Total allowable level of foreign

fishing (TALFF).
600.517 Allocations.
600.518 Fee schedule for foreign fishing.
600.520 Northwest Atlantic Ocean fishery.
600.525 Atlantic herring fishery.

Subpart G—Preempting of State Authority
Under Section 306(b)

600.605 General policy.
600.610 Factual findings for Federal

preemption.
600.615 Commencement of proceedings.
600.620 Rules pertaining to the hearing.
600.625 Secretary’s decision.
600.630 Application for reinstatement of

state authority.

Subpart H—General Provisions for
Domestic Fisheries

600.705 Relation to other laws.
600.710 Permits.
600.715 Recordkeeping and reporting.
600.720 Vessel and gear identification.
600.725 General prohibitions.
600.730 Facilitation of enforcement.
600.735 Penalties.
600.740 Enforcement policy.
600.745 Scientific research activity,

exempted fishing, and exempted
educational activity.

Figure 1 to Part 600—Fishing areas of the
Northwest Atlantic Ocean fisheries.

Authority: 16 U.S.C. 1801 et seq.

Subpart A—General

§ 600.5 Purpose and scope.
(a) This part contains general

provisions governing the operation of
the eight Regional Fishery Management
Councils established by the Magnuson
Act and describes the Secretary’s role
and responsibilities under the Act. The
Councils are institutions created by
Federal law and must conform to the
uniform standards established by the
Secretary in this part.

(b) This part also governs all foreign
fishing under the Magnuson Act,
prescribes procedures for the conduct of
preemption hearings under section
306(b) of the Magnuson Act, and
collects the general provisions common
to all domestic fisheries governed by
this chapter.

§ 600.10 Definitions.
Unless defined otherwise in other

parts of Chapter VI, the terms in this
chapter have the following meanings:

Administrator means the
Administrator of NOAA (Under
Secretary of Commerce for Oceans and
Atmosphere) or a designee.

Advisory group means a Scientific
and Statistical Committee (SSC), Fishing
Industry Advisory Committee (FIAC), or
Advisory Panel (AP) established by a
Council under the Magnuson Act.

Agent, for the purpose of foreign
fishing (subpart F), means a person
appointed and maintained within the
United States who is authorized to
receive and respond to any legal process
issued in the United States to an owner
and/or operator of a vessel operating
under a permit and of any other vessel
of that Nation fishing subject to the
jurisdiction of the United States. Any
diplomatic official accepting such an
appointment as designated agent waives
diplomatic or other immunity in
connection with such process.

Aggregate or summary form means
confidential data structured in such a
way that the identity of the submitter
cannot be determined either from the
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present release of the data or in
combination with other releases.

Allocated species means any species
or species group allocated to a foreign
nation under § 600.517 for catching by
vessels of that Nation.

Allocation means direct and
deliberate distribution of the
opportunity to participate in a fishery
among identifiable, discrete user groups
or individuals.

Anadromous species means species of
fish that spawn in fresh or estuarine
waters of the United States and that
migrate to ocean waters.

Assistant Administrator means the
Assistant Administrator for Fisheries,
NOAA, or a designee.

Authorized officer means:
(1) Any commissioned, warrant, or

petty officer of the U.S. Coast Guard;
(2) Any special agent or fishery

enforcement officer of NMFS;
(3) Any officer designated by the head

of any Federal or state agency that has
entered into an agreement with the
Secretary and the Commandant of the
U.S. Coast Guard to enforce the
provisions of the Magnuson Act; or

(4) Any U.S. Coast Guard personnel
accompanying and acting under the
direction of any person described in
paragraph (1) of this definition.

Authorized species means any species
or species group that a foreign vessel is
authorized to retain in a joint venture by
a permit issued under Activity Code 4
as described by § 600.501(c).

Catch, take, or harvest includes, but is
not limited to, any activity that results
in killing any fish or bringing any live
fish on board a vessel.

Center means one of the five NMFS
Fisheries Science Centers.

Coast Guard Commander means one
of the commanding officers of the Coast
Guard units specified in Table 1 of
§ 600.502, or a designee.

Confidential statistics are those
submitted as a requirement of an FMP
and that reveal the business or identity
of the submitter.

Continental shelf fishery resources
means the species listed under section
3(4) of the Magnuson Act.

Council means one of the eight
Regional Fishery Management Councils
established by the Magnuson Act.

Data, statistics, and information are
used interchangeably.

Dealer means the person who first
receives fish by way of purchase, barter,
or trade.

Designated representative means the
person appointed by a foreign nation
and maintained within the United
States who is responsible for
transmitting information to and
submitting reports from vessels of that

Nation and establishing observer
transfer arrangements for vessels in both
directed and joint venture activities.

Directed fishing, for the purpose of
foreign fishing (subpart F), means any
fishing by the vessels of a foreign nation
for allocations of fish granted that
Nation under § 600.517.

Director means the Director of the
Office of Fisheries Conservation and
Management, NMFS, F/CM, 1315 East-
West Highway, Silver Spring, Maryland
20910.

Discard means to release or return fish
to the sea, whether or not such fish are
brought fully on board a fishing vessel.

Exclusive economic zone (EEZ) means
the zone established by Presidential
Proclamation 5030, 3 CFR part 22, dated
March 10, 1983, and is that area
adjacent to the United States which,
except where modified to accommodate
international boundaries, encompasses
all waters from the seaward boundary of
each of the coastal states to a line on
which each point is 200 nautical miles
(370.40 km) from the baseline from
which the territorial sea of the United
States is measured.

Exempted educational activity means
an activity, conducted by an educational
institution accredited by a recognized
national or international accreditation
body, of limited scope and duration,
that is otherwise prohibited by part 285
or chapter VI of this title, but that is
authorized by the appropriate Director
or Regional Director for educational
purposes.

Exempted or experimental fishing
means fishing from a vessel of the
United States that involves activities
otherwise prohibited by part 285 or
chapter VI of this title, but that are
authorized under an exempted fishing
permit (EFP). These regulations refer
exclusively to exempted fishing.
References in part 285 of this title and
elsewhere in this chapter to
experimental fishing mean exempted
fishing under this part.

Fish:
(1) When used as a noun, means any

finfish, mollusk, crustacean, or parts
thereof, and all other forms of marine
animal and plant life other than marine
mammals and birds.

(2) When used as a verb, means to
engage in ‘‘fishing,’’ as defined below.

Fishery means:
(1) One or more stocks of fish that can

be treated as a unit for purposes of
conservation and management and that
are identified on the basis of geographic,
scientific, technical, recreational, or
economic characteristics, or method of
catch; or

(2) Any fishing for such stocks.

Fishery management unit (FMU)
means a fishery or that portion of a
fishery identified in an FMP relevant to
the FMP’s management objectives. The
choice of an FMU depends on the focus
of the FMP’s objectives, and may be
organized around biological, geographic,
economic, technical, social, or
ecological perspectives.

Fishery resource means any fish, any
stock of fish, any species of fish, and
any habitat of fish.

Fishing, or to fish means any activity,
other than scientific research conducted
by a scientific research vessel, that
involves:

(1) The catching, taking, or harvesting
of fish;

(2) The attempted catching, taking, or
harvesting of fish;

(3) Any other activity that can
reasonably be expected to result in the
catching, taking, or harvesting of fish; or

(4) Any operations at sea in support
of, or in preparation for, any activity
described in paragraph (1), (2), or (3) of
this definition.

Fishing vessel means any vessel, boat,
ship, or other craft that is used for,
equipped to be used for, or of a type that
is normally used for:

(1) Fishing; or
(2) Aiding or assisting one or more

vessels at sea in the performance of any
activity relating to fishing, including,
but not limited to, preparation, supply,
storage, refrigeration, transportation, or
processing.

Foreign fishing means fishing by a
foreign fishing vessel.

Foreign fishing vessel (FFV) means
any fishing vessel other than a vessel of
the United States, except those foreign
vessels engaged in recreational fishing,
as defined in this section.

Gear conflict means any incident at
sea involving one or more fishing
vessels:

(1) In which one fishing vessel or its
gear comes into contact with another
vessel or the gear of another vessel; and

(2) That results in the loss of, or
damage to, a fishing vessel, fishing gear,
or catch.

Governing International Fishery
Agreement (GIFA) means an agreement
between the United States and a foreign
nation or Nations under section 201(c)
of the Magnuson Act.

Grants Officer means the NOAA
official authorized to sign, on behalf of
the Government, the cooperative
agreement providing funds to support
the Council’s operations and functions.

Greenwich mean time (GMT) means
the local mean time at Greenwich,
England. All times in this part are GMT
unless otherwise specified.

Harass means to unreasonably
interfere with an individual’s work
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performance, or to engage in conduct
that creates an intimidating, hostile, or
offensive environment.

Industry means both recreational and
commercial fishing, and includes the
harvesting, processing, and marketing
sectors.

International radio call sign (IRCS)
means the unique radio identifier
assigned a vessel by the appropriate
authority of the flag state.

Joint venture means any operation by
a foreign vessel assisting fishing by U.S.
fishing vessels, including catching,
scouting, processing and/or support. (A
joint venture generally entails a foreign
vessel processing fish received from
U.S. fishing vessels and conducting
associated support activities.)

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended (16 U.S.C. 1801 et
seq.), also known as MFCMA.

Official number means the
documentation number issued by the
USCG or the certificate number issued
by a state or by the USCG for an
undocumented vessel.

Operator, with respect to any vessel,
means the master or other individual
aboard and in charge of that vessel.

Optimum yield (OY) means the
amount of fish:

(1) That will provide the greatest
overall benefit to the United States, with
particular reference to food production
and recreational opportunities; and

(2) That is prescribed as such on the
basis of the maximum sustainable yield
from such fishery, as modified by any
relevant economic, social, or ecological
factor.

Owner, with respect to any vessel,
means:

(1) Any person who owns that vessel
in whole or in part;

(2) Any charterer of the vessel,
whether bareboat, time, or voyage;

(3) Any person who acts in the
capacity of a charterer, including, but
not limited to, parties to a management
agreement, operating agreement, or any
similar agreement that bestows control
over the destination, function, or
operation of the vessel; or

(4) Any agent designated as such by
a person described in paragraph (1), (2),
or (3) of this definition.

Plan Team means a Council working
group selected from agencies,
institutions, and organizations having a
role in the research and/or management
of fisheries, whose primary purpose is
to assist the Council in the preparation
and/or review of FMPs, amendments,
and supporting documents for the
Council, and/or SSC and AP.

Predominately means, with respect to
fishing in a fishery, that more fishing on

a stock or stocks of fish covered by the
FMP occurs, or would occur in the
absence of regulations, within or beyond
the EEZ than occurs in the aggregate
within the boundaries of all states off
the coasts of which the fishery is
conducted.

Processing, for the purpose of foreign
fishing (subpart F), means any operation
by an FFV to receive fish from foreign
or U.S. fishing vessels and/or the
preparation of fish, including, but not
limited to, cleaning, cooking, canning,
smoking, salting, drying, or freezing,
either on the FFV’s behalf or to assist
other foreign or U.S. fishing vessels.

Product recovery rate (PRR) means a
ratio expressed as a percentage of the
weight of processed product divided by
the round weight of fish used to
produce that amount of product.

Prohibited species, with respect to a
foreign vessel, means any species of fish
that that vessel is not specifically
allocated or authorized to retain,
including fish caught or received in
excess of any allocation or
authorization.

Recreational fishing, with respect to a
foreign vessel, means any fishing from
a foreign vessel not operated for profit
and not operated for the purpose of
scientific research. It may not involve
the sale, barter, or trade of part or all of
the catch (see § 600.513).

Retain, retain aboard, or retain on
board means to fail to return fish to the
sea after a reasonable opportunity to sort
the catch.

Region mean one of five NMFS
Regional Offices responsible for
administering the management and
development of marine resources in the
United States in their respective
geographical regions.

Regional Director (RD) means the
Director of one of the five NMFS
Regions described in Table 1 of
§ 600.502, or a designee.

Regional Program Officer means the
NMFS official designated in the terms
and conditions of the grant award
responsible for monitoring,
recommending, and reviewing any
technical aspects of the application for
Federal assistance and the award.

Round weight means the weight of the
whole fish.

Secretary means the Secretary of
Commerce or a designee.

Science and Research Director means
the Director of one of the five NMFS
Fisheries Science Centers described in
Table 1 of § 600.502 of this part, or a
designee, also known as Center Director.

Scientific cruise means the period of
time during which a scientific research
vessel is operated in furtherance of a
scientific research project, beginning

when the vessel leaves port to undertake
the project and ending when the vessel
completes the project as provided for in
the applicable scientific research plan.

Scientific research activity, for the
purposes of this part, is an activity in
furtherance of a scientific fishery
investigation or study that would meet
the definition of fishing under the
Magnuson Act, but for the exemption
applicable to scientific research activity
conducted from a scientific research
vessel. Scientific research activity
includes, but is not limited to, sampling,
collecting, observing, or surveying the
fish or fishery resources within the EEZ,
at sea, on board scientific research
vessels, to increase scientific knowledge
of the fishery resources or their
environment, or to test a hypothesis as
part of a planned, directed investigation
or study conducted according to
methodologies generally accepted as
appropriate for scientific research. At-
sea scientific fishery investigations
address one or more issues involving
taxonomy, biology, physiology,
behavior, disease, aging, growth,
mortality, migration, recruitment,
distribution, abundance, ecology, stock
structure, bycatch, and catch estimation
of fish and shellfish (invertebrate)
species considered to be a component of
the fishery resources within the EEZ.
Scientific research activity does not
include the collection and retention of
fish outside the scope of the applicable
research plan, or the testing of fishing
gear. Data collection designed to capture
and land quantities of fish or
invertebrates for product development,
market research, and/or public display
are not scientific research activities and
must be permitted under exempted
fishing procedures. For foreign vessels,
such data collection activities are
considered scientific research if they are
carried out in full cooperation with the
United States.

Scientific research plan means a
detailed, written formulation, prepared
in advance of the research, for the
accomplishment of a scientific research
project. At a minimum, a sound
scientific research plan should include:

(1) A description of the nature and
objectives of the project, including the
hypothesis or hypotheses to be tested;

(2) The experimental design of the
project, including a description of the
methods to be used, the type and class
of any vessel(s) to be used, and a
description of sampling equipment;

(3) The geographical area(s) in which
the project is to be conducted;

(4) The expected date of first
appearance and final departure of the
research vessel(s) to be employed, and
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deployment and removal of equipment,
as appropriate;

(5) The quantity and species of fish to
be taken and their intended disposition,
and, if significant amounts of a managed
species or species otherwise restricted
by size or sex are needed, an
explanation of such need;

(6) The name, address, and telephone/
telex/fax number of the sponsoring
organization and its director;

(7) The name, address, and telephone/
telex/fax number, and curriculum vitae
of the person in charge of the project
and, where different, the person in
charge of the research project on board
the vessel; and

(8) The identity of any vessel(s) to be
used including, but not limited to, the
vessel’s name, official documentation
number and IRCS, home port, and
name, address, and telephone number of
the owner and master.

Scientific research vessel means a
vessel owned or chartered by, and
controlled by, a foreign government
agency, U.S. Government agency
(including NOAA or institutions
designated as federally funded research
and development centers), U.S. state or
territorial agency, university (or other
educational institution accredited by a
recognized national or international
accreditation body), international treaty
organization, or scientific institution. In
order for a vessel that is owned or
chartered and controlled by a foreign
government to meet this definition, the
vessel must have scientific research as
its exclusive mission during the
scientific cruise in question and the
vessel operations must be conducted in
accordance with a scientific research
plan.

Scouting means any operation by a
vessel exploring (on the behalf of an
FFV or U.S. fishing vessel) for the
presence of fish by visual, acoustic, or
other means that do not involve the
catching of fish.

State means each of the several states,
the District of Columbia, the
Commonwealth of Puerto Rico,
American Samoa, the Virgin Islands,
Guam, and any other Commonwealth,
territory, or possession of the United
States.

State employee means any employee
of the state agency responsible for
developing and monitoring the state’s
program for marine and/or anadromous
fisheries.

Statement of Organization, Practices,
and Procedures (SOPP) means a
statement by each Council describing its
organization, practices, and procedures
as required under section 302(f)(6) of
the Magnuson Act.

Stock assessment means the process
of collecting and analyzing biological
and statistical information to determine
the changes in the abundance of fishery
stocks in response to fishing, and, to the
extent possible, to predict future trends
of stock abundance. Stock assessments
are based on resource surveys;
knowledge of the habitat requirements,
life history, and behavior of the species;
the use of environmental indices to
determine impacts on stocks; and catch
statistics. Stock assessments are used as
a basis to ‘‘assess and specify the
present and probable future condition of
a fishery’’ (as is required by the
Magnuson Act), and are summarized in
the Stock Assessment and Fishery
Evaluation or similar document.

Stock Assessment and Fishery
Evaluation (SAFE) means a document or
set of documents that provides Councils
with a summary of the most recent
biological condition of species in an
FMU, and the social and economic
condition of the recreational and
commercial fishing industries and the
fish processing industries. It
summarizes, on a periodic basis, the
best available scientific information
concerning the past, present, and
possible future condition of the stocks
and fisheries being managed under
Federal regulation.

Substantially (affects) means, for the
purpose of subpart G, with respect to
whether a state’s action or omission will
substantially affect the carrying out of
an FMP for a fishery, that those effects
are important or material, or
considerable in degree. The effects of a
state’s action or omission for purposes
of this definition include effects upon:

(1) The achievement of the FMP’s
goals or objectives for the fishery;

(2) The achievement of OY from the
fishery on a continuing basis;

(3) The attainment of the national
standards for fishery conservation and
management (as set forth in section
301(a) of the Magnuson Act) and
compliance with other applicable law;
or

(4) The enforcement of regulations
implementing the FMP.

Support means any operation by a
vessel assisting fishing by foreign or
U.S. vessels, including supplying water,
fuel, provisions, fish processing
equipment, or other supplies to a fishing
vessel.

Transship means offloading and
onloading or otherwise transferring fish
or fish products and/or transporting fish
or products made from fish.

U.S. observer or observer means any
person serving in the capacity of an
observer employed by NMFS, either

directly or under contract, or certified as
a supplementary observer by NMFS.

Vessel of the United States or U.S.
vessel means:

(1) Any vessel documented under
chapter 121 of title 46, United States
Code;

(2) Any vessel numbered under
chapter 123 of title 46, United States
Code, and measuring less than 5 net
tons;

(3) Any vessel numbered under
chapter 123 of title 46, United States
Code, and used exclusively for pleasure;
or

(4) Any vessel not equipped with
propulsion machinery of any kind and
used exclusively for pleasure.

§ 600.15 Other acronyms.
(a) Fishery management terms:

(1) ABC—acceptable biological catch
(2) DAH—estimated domestic annual

harvest
(3) DAP—estimated domestic annual

processing
(4) EIS—environmental impact

statement
(5) EY—equilibrium yield
(6) FMP—fishery management plan
(7) JVP—joint venture processing
(8) MSY—maximum sustainable yield
(9) PMP—preliminary FMP
(10) TAC—total allowable catch
(11) TALFF—total allowable level of

foreign fishing
(b) Legislation:

(1) APA—Administrative Procedure Act
(2) CZMA—Coastal Zone Management

Act
(3) ESA—Endangered Species Act
(4) FACA—Federal Advisory Committee

Act
(5) FOIA—Freedom of Information Act
(6) FLSA—Fair Labor Standards Act
(7) MFCMA—Magnuson Fishery

Conservation and Management Act
(8) MMPA—Marine Mammal Protection

Act
(9) MPRSA—Marine Protection,

Research, and Sanctuaries Act
(10) NEPA—National Environmental

Policy Act
(11) PA—Privacy Act
(12) PRA—Paperwork Reduction Act
(13) RFA—Regulatory Flexibility Act

(c) Federal agencies:
(1) CEQ—Council on Environmental

Quality
(2) DOC—Department of Commerce
(3) DOI—Department of the Interior
(4) DOS—Department of State
(5) EPA—Environmental Protection

Agency
(6) FWS—Fish and Wildlife Service
(7) GSA—General Services

Administration
(8) NMFS—National Marine Fisheries

Service
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(9) NOAA—National Oceanic and
Atmospheric Administration

(10) OMB—Office of Management and
Budget

(11) OPM—Office of Personnel
Management

(12) SBA—Small Business
Administration

(13) USCG—United States Coast Guard

Subpart B—Regional Fishery
Management Councils

§ 600.105 Intercouncil boundaries.
(a) New England and Mid-Atlantic

Councils. The boundary begins at the
intersection point of Connecticut, Rhode
Island, and New York at 41°18′16.249′′
N. lat. and 71°54′28.477′′ W. long. and
proceeds south 37°22′32.75′′ East to the
point of intersection with the outward
boundary of the EEZ as specified in the
Magnuson Act.

(b) Mid-Atlantic and South Atlantic
Councils. The boundary begins at the
seaward boundary between the States of
Virginia and North Carolina, and
proceeds due east to the point of
intersection with the outward boundary
of the EEZ as specified in the Magnuson
Act.

(c) South Atlantic and Gulf of Mexico
Councils. The boundary coincides with
the line of demarcation between the
Atlantic Ocean and the Gulf of Mexico,
which begins at the intersection of the
outer boundary of the EEZ, as specified
in the Magnuson Act, and 83°00′ W.
long., proceeds northward along that
meridian to 24°35′ N. lat., (near the Dry
Tortugas Islands), thence eastward along
that parallel, through Rebecca Shoal and
the Quicksand Shoal, to the Marquesas
Keys, and then through the Florida Keys
to the mainland at the eastern end of
Florida Bay, the line so running that the
narrow waters within the Dry Tortugas
Islands, the Marquesas Keys and the
Florida Keys, and between the Florida
Keys and the mainland, are within the
Gulf of Mexico.

§ 600.110 Intercouncil fisheries.
If any fishery extends beyond the

geographical area of authority of any
one Council, the Secretary may—

(a) Designate a single Council to
prepare the FMP for such fishery and
any amendments to such FMP, in
consultation with the other Councils
concerned; or

(b) Require that the FMP and any
amendments be prepared jointly by all
the Councils concerned.

(1) A jointly prepared FMP or
amendment must be adopted by a
majority of the voting members, present
and voting, of each participating
Council. Different conservation and

management measures may be
developed for specific geographic areas,
but the FMP should address the entire
geographic range of the stock(s).

(2) In the case of joint FMP or
amendment preparation, one Council
will be designated as the
‘‘administrative lead.’’ The
‘‘administrative lead’’ Council is
responsible for the preparation of the
FMP or any amendments and other
required documents for submission to
the Secretary.

(3) None of the Councils involved in
joint preparation may withdraw without
Secretarial approval. If Councils cannot
agree on approach or management
measures within a reasonable period of
time, the Secretary may designate a
single Council to prepare the FMP or
may issue the FMP under Secretarial
authority.

§ 600.115 Statement of organization,
practices, and procedures (SOPP).

(a) Councils are required to publish
and make available to the public a SOPP
in accordance with such uniform
standards as are prescribed by the
Secretary (section 302(f)(6)) of the
Magnuson Act. The purpose of the
SOPP is to inform the public how the
Council operates within the framework
of the Secretary’s uniform standards.

(b) Amendments to current SOPPs
must be consistent with the guidelines
in this section and the terms and
conditions of the cooperative agreement,
the statutory requirements of the
Magnuson Act and other applicable law.
Upon approval of a Council’s SOPP
amendment by the Secretary, a Notice of
Availability will be published in the
Federal Register, including an address
where the public may write to request
copies.

(c) Councils may deviate, where
lawful, from the guidelines with
appropriate supporting rationale, and
Secretarial approval of each amendment
to a SOPP would constitute approval of
any such deviations for that particular
Council.

§ 600.120 Employment practices.

Council members (except for Federal
Government officials) and staff are not
Federal employees subject to OPM
regulations. Council staffing practices
are set forth in each Council’s SOPP.

§ 600.125 Budgeting, funding, and
accounting.

Each Council’s activities are governed
by OMB Circular A–110 (Uniform
Administrative Requirements for Grants
and Agreements with Institutions of
Higher Education, Hospitals, and other
Non-Profit Organizations), OMB

Circular A–122 (Cost Principles for Non-
Profit Organizations), 15 CFR Part 29b
(Audit Requirements for Institutions of
Higher Education and Other Nonprofit
Organizations), and the terms and
conditions of the cooperative agreement.

§ 600.130 Protection of confidentiality of
statistics.

Each Council must establish
appropriate procedures for ensuring the
confidentiality of the statistics that may
be submitted to it by Federal or state
authorities and may be voluntarily
submitted to it by private persons,
including, but not limited to:

(a) Procedures for the restriction of
Council member, employee, or advisory
group access and the prevention of
conflicts of interest, except that such
procedures must be consistent with
procedures of the Secretary; and

(b) In the case of statistics submitted
to the Council by a state, the
confidentiality laws and regulations of
that state.

Subpart C—Council Membership

§ 600.205 Principal state officials and their
designees.

(a) Only a full-time state employee of
the state agency responsible for marine
and/or anadromous fisheries shall be
designated by a constituent state
Governor as the principal state official
for purposes of section 302(b) of the
Magnuson Act. New or revised
designations by state Governors of
principal state officials, and new or
revised designations by principal state
officials of their designees(s), must be
delivered in writing to the appropriate
NMFS Regional Director at least 48
hours before the individual may vote on
any issue before the Council. Written
designation(s) must indicate the
employment status of each principal
state official and that of his/her
designee(s); how the official or designee
is employed by the state fisheries
agency; where each individual is
employed (business address and
telephone number); and whether the
official’s full salary is paid by the state.

(b) A principal state official may name
his/her designee(s) to act on his/her
behalf at Council meetings. Individuals
designated to serve as designees of a
principal state official on a Council,
pursuant to section 302(b)(1)(A) of the
Magnuson Act, must be subordinates of
the principal state official involved in
the development of fisheries
management policies for that state.

§ 600.210 Terms of Council members.
(a) Voting members (other than

principal state officials, the Regional
Directors, or their designees) are
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appointed for a term of 3 years and,
except as discussed below, may be
reappointed. A voting member’s Council
service during any portion of a 3-year
term of office (i.e., 1 day or more) will
be counted as service for the entire 3-
year term of office. In addition, an
individual appointed to fill a vacancy
occurring prior to the expiration of any
term of office will be appointed for the
remainder of that term, and that member
will be considered to have served the
entire term when the remainder of that
term is completed.

(b) The anniversary date for
measuring terms of membership is
August 11. The Secretary may designate
a term of appointment shorter than 3
years, if necessary, to provide for
balanced expiration of terms of office.
Members may not serve more than three
consecutive terms.

(c) A member appointed after January
1, 1986, who has completed three
consecutive terms will not be eligible
for appointment to another term on any
Council until one year has elapsed since
the last day of that member’s service.

§ 600.215 Appointments.
The following procedures govern the

nomination and appointment of Council
members.

(a) Each year, terms of approximately
one-third of the appointed members of
each Council expire. New members will
be appointed, or seated members will be
reappointed to another term, by the
Secretary to fill the seats being vacated.
The Secretary will select the appointees
from lists of nominees submitted by
March 15 of each year by the Governors
of the constituent states that are eligible
to nominate candidates for that vacancy.
When an appointed member vacates
his/her seat prior to the expiration of
his/her term, the Secretary will fill the
vacancy for the remainder of the term by
selecting from among the nominees
submitted by the responsible
Governor(s).

(b) A Governor must submit the
names of at least three qualified
nominees for each applicable vacancy.

(c) Governors are responsible for
ensuring that persons nominated for
appointment meet the qualification
requirements of the Magnuson Act. A
Governor must provide a statement
explaining how each of his or her
nominees meets the qualification
requirements; and must provide
appropriate documentation to the
Secretary that each nomination was
made in consultation with commercial
and recreational fishing interests of that
state, and that each nominee is
knowledgeable and experienced, by
reason of his or her occupational or

other experience, scientific expertise, or
training, in one or more of the following
ways related to the fishery resources of
the geographical area of concern to the
Council:

(1) Commercial fishing or the
processing or marketing of fish, fish
products, or fishing equipment;

(2) Fishing for pleasure, relaxation, or
consumption, or experience in any
business supporting fishing;

(3) Leadership in a state, regional, or
national organization whose members
participate in a fishery in the Council’s
area of authority;

(4) The management and conservation
of natural resources, including related
interactions with industry, government
bodies, academic institutions, and
public agencies. This includes
experience serving as a member of a
Council, AP, SSC, or FIAC;

(5) Representing consumers of fish or
fish products through participation in
local, state, or national organizations, or
performing other activities specifically
related to the education or protection of
consumers of marine resources; and

(6) Teaching, journalism, writing,
consulting, legal practice, or researching
matters related to fisheries, fishery
management, and marine resource
conservation.

(d) To assist in identifying necessary
qualifications, each nominee must
furnish to the appropriate Governor’s
office a current resume, or equivalent,
describing career history—with
particular attention to experience
related to the above criteria. Nominees
may provide such information in any
format they wish. Career and
educational history information sent to
the Governors should also be sent to the
NMFS Office of Fisheries Conservation
and Management.

(e) The Secretary will review each list
submitted by a Governor to ascertain if
the individuals on the list are qualified
for the vacancy on the basis of the
criteria prescribed in paragraph (c) of
this section. If the Secretary determines
that any nominee is not qualified, the
Secretary will notify the appropriate
Governor of that determination. The
Governor shall then submit a revised list
or resubmit the original list with an
additional explanation of the
qualifications of the nominee in
question. The Secretary reserves the
right to determine whether nominees
are qualified.

(f) There are two categories of seats to
which voting members are appointed:
‘‘obligatory’’ and ‘‘at-large.’’

(1) Each constituent state is entitled to
one seat on the Council on which it is
a member, except that Alaska is entitled
to five seats and Washington is entitled

to two seats on the North Pacific Fishery
Management Council. When the term of
a state’s obligatory member is expiring,
or that seat becomes vacant before the
expiration of its term, the Governor of
that state must submit the names of at
least three qualified individuals to fill
that seat. In order to fill a state’s
obligatory seat, the Secretary may select
from any of the nominees for such
obligatory seat and from the nominees
for any at-large seat submitted by the
Governor of that state. If a Governor fails
to provide a list of at least three
qualified nominees for a seat obligated
to that Governor’s state, then the state’s
obligatory seat will remain vacant until
three qualified nominees are submitted
by the Governor and acted upon by the
Secretary.

(2) Prior to submitting nominees for
appointment to a Council, a constituent
state Governor must determine if each of
his or her nominees is a resident of that
constituent state. A State Governor may
not nominate a non-resident of that state
for appointment to a Council seat
obligated to that state. If, at any time
during a term, an appointee to an
obligatory seat changes residency to
another state that is not a constituent
state of that Council, the member may
no longer vote as a representative of that
state and must resign from that
obligated seat. For purposes of this
paragraph (f)(2), a state resident is an
individual who maintains his/her
principal residence within that
constituent state and, if applicable, pays
income taxes to that state and/or to
another appropriate jurisdiction within
that state.

(g) When the term of an at-large
member is expiring, or that seat
becomes vacant before the expiration of
a term, the Governors of all constituent
states of that Council must each submit
the names of at least three qualified
individuals to fill that seat.

(1) In order to fill an at-large seat, the
Secretary may select a nominee for that
seat submitted by any Governor of a
constituent state. When the terms of
both an obligatory member and an at-
large member expire concurrently, the
Governor of the state holding the
expiring obligatory seat may indicate
that the nominees who were not
selected for appointment to the
obligatory seat may be considered for
appointment to an at-large seat,
provided that the resulting total number
of nominees submitted by that Governor
for the expiring at-large seat is no fewer
than three.

(2) If a Governor fails to submit a list
of three qualified nominees for an
available at-large seat within the time
allotted, then a new at-large member
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will be appointed from lists of qualified
nominees submitted by Governors of
other constituent states.

(3) If a Governor chooses to submit
nominations for one or more vacant at-
large seats on a Council, he/she must
submit lists such that at least three
different nominees will be available to
be considered for each vacant seat.

(4) In filling expiring at-large seats,
the Secretary will consider only
complete slates of nominees submitted
by the Governors of the Council’s
constituent states. If nominations are
requested to fill more than one at-large
seat and a Governor elects to nominate
a total of four candidates, i.e., a slate of
three candidates for one seat and one for
the other(s), the set of three candidates
will be considered only for the first seat,
but the two candidates who were not
selected will not be considered for the
other(s). In this case, the only
candidates considered for the other
seat(s) would be derived from the slates
offered by the Governors of the other
states that included three different
qualified candidates, i.e., candidates
who were not considered for one of the
other seats.

(5) Governors may nominate residents
of another constituent state of a Council
for appointment to an at-large seat on
that Council.

(6) The Secretary must, to the extent
practicable, ensure a fair and balanced
apportionment, on a rotating or other
basis, of the active participants (or their
representatives) in the commercial and
recreational fisheries in the Council’s
area of authority. Further, the Secretary
must take action to ensure, to the extent
practicable, that those persons
dependent for their livelihood upon the
fisheries in the Council’s area of
authority are fairly represented as voting
members.

§ 600.220 Oath of office.

Each member appointed to a Council
must take an oath of office.

§ 600.225 Rules of conduct.

(a) Council members, as Federal office
holders, and Council employees are
subject to most Federal criminal statutes
covering bribery, conflict-of-interest,
disclosure of confidential information,
and lobbying with appropriated funds.

(b) The Councils are responsible for
maintaining high standards of ethical
conduct among themselves, their staffs,
and their advisory groups. In addition to
abiding by the applicable Federal
conflict of interest statutes, both
members and employees of the Councils
must comply with the following
standards of conduct:

(1) No employee of a Council may use
his or her official authority or influence
derived from his or her position with
the Council for the purpose of
interfering with or affecting the result of
an election to or a nomination for any
national, state, county, or municipal
elective office.

(2) No employee of a Council may be
deprived of employment, position,
work, compensation, or benefit
provided for or made possible by the
Magnuson Act on account of any
political activity or lack of such activity
in support of or in opposition to any
candidate or any political party in any
national, state, county, or municipal
election, or on account of his or her
political affiliation.

(3) No Council member or employee
may pay, offer, promise, solicit, or
receive from any person, firm, or
corporation a contribution of money or
anything of value in consideration of
either support or the use of influence or
the promise of support or influence in
obtaining for any person any appointive
office, place, or employment under the
Council.

(4) No employee of a Council may
have a direct or indirect financial
interest that conflicts with the fair and
impartial conduct of his or her Council
duties. However, an Executive Director
may retain a financial interest in
harvesting, processing or marketing
activities, and participate in matters of
general public concern on the Council
that might affect that interest, if that
interest has been disclosed in a report
filed under § 600.230.

(5) No Council member, employee of
a Council, or member of a Council
advisory group may use or allow the
use, for other than official purposes, of
information obtained through or in
connection with his or her Council
employment that has not been made
available to the general public.

(6) No Council member or employee
of the Council may engage in criminal,
infamous, dishonest, notoriously
immoral, or disgraceful conduct.

(7) No Council member or employee
of the Council may use Council property
on other than official business. Such
property must be protected and
preserved from improper or deleterious
operation or use.

(8) No Council member may
participate—

(i) Personally and substantially as a
member through decision, approval,
disapproval, recommendation, the
rendering of advice, investigation, or
otherwise in a particular matter
primarily of individual concern, such as
a contract, in which he or she has a
financial interest; or

(ii) In any matter of general public
concern that is likely to have a direct
and predictable effect on a member’s
financial interest, unless that interest is
in harvesting, processing, or marketing
activities and has been disclosed in a
report filed under § 600.230. For
purposes of this section, the member’s
financial interest includes that of the
member’s spouse; minor child; partner;
organization in which the member is
serving as officer, director, trustee,
partner or employee; or any person or
organization with whom the member is
negotiating or has any arrangement
concerning prospective employment.

§ 600.230 Removal.
The Secretary may remove for cause

any Secretarially appointed member of
a Council in accordance with section
302(b)(5) of the Magnuson Act, wherein
the Council concerned first recommends
removal of that member by not less than
two-thirds of the voting members. A
recommendation of a Council to remove
a member must be made in writing to
the Secretary and accompanied by a
statement of the reasons upon which the
recommendation is based.

§ 600.235 Financial disclosure.
(a) The Magnuson Act requires the

disclosure by each Council nominee,
voting member appointed to the Council
by the Secretary, and Executive
Director, of any financial interest of the
reporting individual in any harvesting,
processing, or marketing activity that is
being, or will be, undertaken within any
fishery under the authority of the
individual’s Council, and of any such
financial interest of the reporting
individual’s spouse, minor child,
partner, or any organization (other than
the Council) in which that individual is
serving as an officer, director, trustee,
partner, or employee. The information
required to be reported must be
disclosed on NOAA Form 88–195,
‘‘Statement of Financial Interests for Use
by Voting Members, Nominees, and
Executive Directors of Regional Fishery
Management Councils’’ (Financial
Interest Form), or such other form as the
Secretary may prescribe. The report
must be filed by each nominee for
Secretarial appointment with the
Assistant Administrator by April 15 or,
if nominated after March 15, 1 month
after nomination by the Governor. A
seated voting member appointed by the
Secretary, or an Executive Director,
must file a Financial Interest Form
within 45 days of taking office; must
update his/her statement within 30 days
of acquiring any such financial interest,
or of substantially changing a financial
interest; and must update his/her
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statement annually and file that update
by February 1 of each year with the
Executive Director of the appropriate
Council, and concurrently provide
copies of such documents to the NMFS
Regional Director for the geographic
area concerned. The completed
Financial Interest Forms will be kept on
file, and made available for public
inspection at reasonable hours at the
Council offices. In addition, the
statements will be made available at
each public Council meeting or hearing.

(b) The provisions of 18 U.S.C. 208 do
not apply to an individual who has filed
a financial report under this section
regarding an interest that has been
reported.

(c) By February 1 of each year,
Councils must forward copies of the
completed disclosure from each current
Council member and Executive Director
to the Director, Office of Fisheries
Conservation and Management, NMFS.
Councils must also include any updates
in disclosures, as well as revisions
required for changes of interests.

(d) Councils must retain the
disclosure forms for each member for at
least 5 years after the expiration of that
member’s last term.

§ 600.240 Security assurances.

(a) DOC/OS will issue security
assurances to Council nominees and
members following completion of
background checks. Security assurances
will be valid for 5 years from the date
of issuance. A security assurance will
not entitle the member to access
classified data. In instances in which
Council members may need to discuss,
at closed meetings, materials classified
for national security purposes, the
agency or individual (e.g., DOS, USCG)
providing such classified information
will be responsible for ensuring that
Council members and other attendees
have the appropriate security
clearances.

(b) Each nominee to a Council is
required to complete a Certification of
Status form (‘‘form’’). All nominees
must certify, pursuant to the Foreign
Agents Registration Act of 1938,
whether they serve as an agent of a
foreign principal. Each nominee must
certify, date, sign, and return the form
with his/her completed nomination kit.
Nominees will not be considered for
appointment to a Council if they have
not filed this form. Any nominee who
currently is an agent of a foreign
principal will not be eligible for
appointment to a Council, and therefore
should not be nominated by a Governor
for appointment.

§ 600.245 Council member compensation.
(a) The obligatory and at-large voting

members of each Council appointed
under section 302(b)(1)(C) of the
Magnuson Act who are not employed by
the Federal Government or any state or
local government (i.e., any member who
does not receive compensation from any
such government for the period when
performing duties as a Council member)
shall receive compensation at 1.2 times
the daily rate for a GS–15 (Step 1) of the
General Schedule (without locality pay)
when engaged in actual performance of
duties as assigned by the Chair of the
Council. Actual performance of duties,
for the purposes of compensation, may
include travel time.

(b) All voting Council members whose
eligibility for compensation has been
established in accordance with NOAA
guidelines will be paid through the
cooperative agreement as a direct line
item on a contractual basis without
deductions being made for Social
Security or Federal and state income
taxes. A report of compensation will be
furnished each year by the member’s
Council to the proper Regional Program
Officer, as required by the Internal
Revenue Service. Such compensation
may be paid on a full day’s basis,
whether in excess of 8 hours a day or
less than 8 hours a day. The time is
compensable where the individual
member is required to expend a
significant private effort that
substantially disrupts the daily routine
to the extent that a work day is lost to
the member. ‘‘Homework’’ time in
preparation for formal Council meetings
is not compensable.

(c) Non-government Council members
receive compensation for:

(1) Days spent in actual attendance at
a meeting of the Council or jointly with
another Council.

(2) Travel on the day preceding or
following a scheduled meeting that
precluded the member from conducting
his normal business on the day in
question.

(3) Meetings of standing committees
of the Council if approved in advance
by the Chair.

(4) Individual member meeting with
scientific and technical advisors, when
approved in advance by the Chair and
a substantial portion of any day is spent
at the meeting.

(5) Conducting or attending hearings,
when authorized in advance by the
Chair.

(6) Other meetings involving Council
business when approved in advance by
the Chair.

(d) The Executive Director of each
Council must submit to the appropriate
Regional Office annually a report,

approved by the Council Chair, of
Council member compensation
authorized. This report shall identify,
for each member, amount paid, dates,
and location and purpose of meetings
attended.

Subpart D—National Standards

§ 600.305 General.
(a) Purpose—(1) This subpart

establishes guidelines, based on the
national standards, to assist in the
development and review of FMPs,
amendments, and regulations prepared
by the Councils and the Secretary.

(2) In developing FMPs, the Councils
have the initial authority to ascertain
factual circumstances, to establish
management objectives, and to propose
management measures that will achieve
the objectives. The Secretary will
determine whether the proposed
management objectives and measures
are consistent with the national
standards, other provisions of the
Magnuson Act, and other applicable
law. The Secretary has an obligation
under section 301(b) of the Magnuson
Act to inform the Councils of the
Secretary’s interpretation of the national
standards so that they will have an
understanding of the basis on which
FMPs will be reviewed.

(3) The national standards are
statutory principles that must be
followed in any FMP. The guidelines
summarize Secretarial interpretations
that have been, and will be, applied
under these principles. The guidelines
are intended as aids to decisionmaking;
FMPs formulated according to the
guidelines will have a better chance for
expeditious Secretarial review,
approval, and implementation. FMPs
that are in substantial compliance with
the guidelines, the Magnuson Act, and
other applicable law must be approved.

(b) Fishery management objectives. (1)
Each FMP, whether prepared by a
Council or by the Secretary, should
identify what the FMP is designed to
accomplish, i.e., the management
objectives to be attained in regulating
the fishery under consideration. In
establishing objectives, Councils
balance biological constraints with
human needs, reconcile present and
future costs and benefits, and integrate
the diversity of public and private
interests. If objectives are in conflict,
priorities should be established among
them.

(2) How objectives are defined is
important to the management process.
Objectives should address the problems
of a particular fishery. The objectives
should be clearly stated, practicably
attainable, framed in terms of definable
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events and measurable benefits, and
based upon a comprehensive rather than
a fragmentary approach to the problems
addressed. An FMP should make a clear
distinction between objectives and the
management measures chosen to
achieve them. The objectives of each
FMP provide the context within which
the Secretary will judge the consistency
of an FMP’s conservation and
management measures with the national
standards.

(c) Word usage. The word usage refers
to all regulations in this subpart.

(1) Must is used, instead of ‘‘shall’’, to
denote an obligation to act; it is used
primarily when referring to
requirements of the Magnuson Act, the
logical extension thereof, or of other
applicable law.

(2) Shall is used only when quoting
statutory language directly, to avoid
confusion with the future tense.

(3) Should is used to indicate that an
action or consideration is strongly
recommended to fulfill the Secretary’s
interpretation of the Magnuson Act, and
is a factor reviewers will look for in
evaluating a SOPP or FMP.

(4) May is used in a permissive sense.
(5) May not is proscriptive; it has the

same force as ‘‘must not.’’
(6) Will is used descriptively, as

distinguished from denoting an
obligation to act or the future tense.

(7) Could is used when giving
examples, in a hypothetical, permissive
sense.

(8) Can is used to mean ‘‘is able to,’’
as distinguished from ‘‘may.’’

(9) Examples are given by way of
illustration and further explanation.
They are not inclusive lists; they do not
limit options.

(10) Analysis, as a paragraph heading,
signals more detailed guidance as to the
type of discussion and examination an
FMP should contain to demonstrate
compliance with the standard in
question.

(11) Determine is used when referring
to OY.

(12) Adjust is used when establishing
a deviation from MSY for biological
reasons, such as in establishing ABC,
TAC, or EY.

(13) Modify is used when the
deviation from MSY is for the purpose
of determining OY, in accord with
relevant economic, social, or ecological
factors.

§ 600.310 National Standard 1—Optimum
Yield.

(a) Standard 1. Conservation and
management measures shall prevent
overfishing while achieving, on a
continuing basis, the OY from each
fishery for the U.S. fishing industry.

(b) General. The determination of OY
is a decisional mechanism for resolving
the Magnuson Act’s multiple purposes
and policies, for implementing an
FMP’s objectives, and for balancing the
various interests that comprise the
national welfare. OY is based on MSY,
or on MSY as it may be adjusted under
paragraph (d)(3) of this section. The
most important limitation on the
specification of OY is that the choice of
OY—and the conservation and
management measures proposed to
achieve it—must prevent overfishing.

(c) Overfishing. (1) Overfishing is a
level or rate of fishing mortality that
jeopardizes the long-term capacity of a
stock or stock complex to produce MSY
on a continuing basis. Each FMP must
specify, to the maximum extent
possible, an objective and measurable
definition of overfishing for each stock
or stock complex covered by that FMP,
and provide an analysis of how the
definition was determined and how it
relates to reproductive potential.

(2) The definition of overfishing for a
stock or stock complex may be
developed or expressed in terms of a
minimum level of spawning biomass
(‘‘threshold’’); maximum level or rate of
fishing mortality; or formula, model, or
other measurable standard designed to
ensure the maintenance of the stock’s
productive capacity. Overfishing must
be defined in a way to enable the
Council and the Secretary to monitor
and evaluate the condition of the stock
or stock complex relative to the
definition.

(3) Different fishing patterns can
produce a variety of effects on local and
areawide abundance, availability, size,
and age composition of a stock. Some of
these fishing patterns have been called
‘‘growth,’’ ‘‘localized,’’ or ‘‘pulse’’
overfishing; however, these patterns are
not necessarily overfishing under the
national standard 1 definition, which
focuses on recruitment and long-term
reproductive capacity. (Also see
paragraph (c)(6)(v)).

(4) Overfishing definitions must be
based on the best scientific information
available. Councils must build into the
definition appropriate consideration of
risk, taking into account uncertainties in
estimating domestic harvest, stock
conditions, or the effects of
environmental factors (also see
§ 600.335). In cases where scientific data
are severely limited, the Councils’
informed judgment must be used, and
effort should be directed to identifying
and gathering the needed data.

(5) Secretarial approval or disapproval
of the overfishing definition will be
based on consideration of whether the
proposal:

(i) Has sufficient scientific merit;
(ii) Is likely to result in effective

Council action to prevent the stock from
closely approaching or reaching an
overfished status;

(iii) Provides a basis for objective
measurement of the status of the stock
against the definition; and

(iv) Is operationally feasible.
(6) In addition to a specific definition

of overfishing for each stock or stock
complex, an FMP must contain
management measures necessary to
prevent overfishing.

(i) If overfishing is defined in terms of
a threshold biomass level, the Council
must ensure that fishing effort does not
cause spawning biomass to fall and
remain below that threshold.

(ii) If overfishing is defined in terms
of a maximum fishing mortality rate, the
Council must ensure that fishing effort
on that stock does not cause the
maximum rate to be exceeded.

(iii) If data indicate that an overfished
condition exists, a program must be
established for rebuilding the stock over
a period of time specified by the
Council and acceptable to the Secretary.

(iv) If data indicate that a stock or
stock complex is approaching an
overfished condition, the Council
should identify actions or combination
of actions to be undertaken in response.

(v) Depending on the objectives of a
particular FMP and the specific
definition of overfishing established for
the stock or stock complex under
management, a Council may
recommend measures to prevent or
permit pulse, localized, or growth
overfishing.

(7) Significant adverse alterations in
environment/habitat conditions increase
the possibility that fishing effort will
contribute to a stock collapse. Care
should be taken to identify the cause of
any downward trends in spawning stock
sizes or average annual recruitment.

(i) Whether these trends are caused by
environmental changes or by fishing
effort, the only direct control provided
by the Magnuson Act is to reduce
fishing mortality.

(ii) Unless the Council asserts, as
supported by appropriate evidence, that
reduced fishing effort would not
alleviate the problem, the FMP must
include measures to reduce fishing
mortality, regardless of the cause of the
low population level.

(iii) If manmade environmental
changes are contributing to the
downward trends, in addition to
controlling effort, Councils should
recommend restoration of habitat and
other ameliorative programs, to the
extent possible, and consider whether to
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take action under section 302(i) of the
Magnuson Act.

(8) There are certain limited
exceptions to the requirement to prevent
overfishing. Harvesting the major
component of a mixed fishery at its
optimum level may result in the
overfishing of a minor (smaller or less
valuable) stock component in the
fishery. A Council may decide to permit
this type of overfishing if it is
demonstrated by analysis (paragraph
(f)(5) of this section) that it will result
in net benefits to the Nation, and if the
Council’s action will not cause any
stock to require protection under the
ESA.

(9) All FMPs should contain a
definition of overfishing for the stock or
stock complex managed under the
affected FMP.

(d) MSY. (1) MSY is the largest
average annual catch or yield that can
be taken over a significant period of
time from each stock under prevailing
ecological and environmental
conditions.

(2) MSY may be presented as a range
of values. One MSY may be specified for
a related group of species in a mixed-
species fishery. Since MSY is a long-
term average, it need not be specified
annually, but must be based on the best
scientific information available.

(3) MSY may be only the starting
point in providing a realistic biological
description of allowable fishery
removals. MSY may need to be adjusted
because of environmental factors, stock
peculiarities, or other biological
variables, prior to the determination of
OY. An example of such an adjustment
is determination of ABC.

(e) ABC. (1) ABC is a preliminary
description of the acceptable harvest (or
range of harvests) for a given stock or
stock complex. Its derivation focuses on
the status and dynamics of the stock,
environmental conditions, other
ecological factors, and prevailing
technological characteristics of the
fishery.

(2) When ABC is used, its
specification constitutes the first step in
deriving OY from MSY. Unless the best
scientific information available
indicates otherwise (see § 600.315, ABC
should be no higher than the product of
the stock’s natural mortality rate and the
biomass of the exploitable stock. If a
threshold has been specified for the
stock, ABC must equal zero when the
stock is at or below that threshold (also
see paragraph (c)(2) of this section).
ABC may be expressed in numeric or
nonnumeric terms.

(f) OY—(1) Definition. The term
‘‘optimum’’ with respect to the yield
from a fishery, means the amount of fish

that will provide the greatest overall
benefit to the Nation, with particular
reference to food production and
recreational opportunities; and that is
prescribed as such on the basis of the
MSY from each fishery, as modified by
any relevant economic, social, or
ecological factors (section 3(21)(b) of the
Magnuson Act).

(2) Values in determination. In
determining the greatest benefit to the
Nation, two values that should be
weighed are food production and
recreational opportunities (section
3(21)(a) of the Magnuson Act). They
should receive serious attention as
measures of benefit when considering
the economic, ecological, or social
factors used in modifying MSY to obtain
OY.

(i) Food production encompasses the
goals of providing seafood to
consumers, maintaining an
economically viable fishery, and
utilizing the capacity of U.S. fishery
resources to meet nutritional needs.

(ii) Recreational opportunities
includes recognition of the importance
of the quality of the recreational fishing
experience, and of the contribution of
recreational fishing to the national,
regional, and local economies and food
supplies.

(3) Factors relevant to OY. The
Magnuson Act’s definition of OY
identifies three categories of factors to
be used in modifying MSY to arrive at
OY: Economic, social, and ecological
(section 3(21)(b) of the Magnuson Act).
Not every factor will be relevant in
every fishery. For some fisheries,
insufficient information may be
available with respect to some factors to
provide a basis for corresponding
modifications to MSY.

(i) Economic factors. Examples are
promotion of domestic fishing,
development of unutilized or
underutilized fisheries, satisfaction of
consumer and recreational needs, and
encouragement of domestic and export
markets for U.S.-harvested fish. Some
other factors that may be considered are
the value of fisheries, the level of
capitalization, operating costs of vessels,
alternate employment opportunities,
and economies of coastal areas.

(ii) Social factors. Examples are
enjoyment gained from recreational
fishing, avoidance of gear conflicts and
resulting disputes, preservation of a way
of life for fishermen and their families,
and dependence of local communities
on a fishery. Among other factors that
may be considered are the cultural place
of subsistence fishing, obligations under
Indian treaties, and worldwide
nutritional needs.

(iii) Ecological factors. Examples are
the vulnerability of incidental or
unregulated species in a mixed-species
fishery, predator-prey or competitive
interactions, and dependence of marine
mammals and birds or endangered
species on a stock of fish. Equally
important are environmental conditions
that stress marine organisms, such as
natural and manmade changes in
wetlands or nursery grounds, and effects
of pollutants on habitat and stocks.

(4) Specification. (i) The amount of
fish that constitutes the OY need not be
expressed in terms of numbers or weight
of fish. The economic, social, or
ecological modifications to MSY may be
expressed by describing fish having
common characteristics, the harvest of
which provides the greatest overall
benefit to the Nation. For instance, OY
may be expressed as a formula that
converts periodic stock assessments into
quotas or guideline harvest levels for
recreational, commercial, and other
fishing. OY may be defined in terms of
an annual harvest of fish or shellfish
having a minimum weight, length, or
other measurement. OY may also be
expressed as an amount of fish taken
only in certain areas, or in certain
seasons, or with particular gear, or by a
specified amount of fishing effort. In the
case of a mixed-species fishery, the
incidental-species OY may be a function
of the directed catch, or absorbed into
an OY for related species.

(ii) If a numerical OY is chosen, a
range or average may be specified.

(iii) In a fishery where there is a
significant discard component, the OY
may either include or exclude discards,
consistent with the other yield
determinations.

(iv) The OY specification can be
converted into an annual numerical
estimate to establish any TALFF and to
analyze impacts of the management
regime. There should be a mechanism in
an FMP for periodic reassessment of the
OY specification, so that it is responsive
to changing circumstances in the
fishery.

(v) The determination of OY requires
a specification of MSY. However, even
where sufficient scientific data as to the
biological characteristics of the stock do
not exist, or the period of exploitation
or investigation has not been long
enough for adequate understanding of
stock dynamics, or where frequent large-
scale fluctuations in stock size make
this concept of limited value, the OY
should be based on the best scientific
information available.

(5) Analysis. An FMP must contain an
analysis of how its OY specification was
determined (section 303(a)(3) of the
Magnuson Act). It should relate the
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explanation of overfishing in paragraph
(c) of this section to conditions in the
particular fishery, and explain how its
choice of OY and conservation and
management measures will prevent
overfishing in that fishery. If overfishing
is permitted under paragraph (c)(8) of
this section, the analysis must contain a
justification in terms of overall benefits
and an assessment of the risk of the
species or stock component reaching a
threatened or endangered status. A
Council must identify those economic,
social, and ecological factors relevant to
management of a particular fishery, then
evaluate them to arrive at the
modification (if any) of MSY. The
choice of a particular OY must be
carefully defined and documented to
show that the OY selected will produce
the greatest benefit to the Nation.

(g) OY as a target. (1) The
specification of OY in an FMP is not
automatically a quota or ceiling,
although quotas may be derived from
the OY, where appropriate. OY is a
target or goal; an FMP must contain
conservation and management
measures, and provisions for
information collection, that are designed
to achieve OY. These measures should
allow for practical and effective
implementation and enforcement of the
management regime, so that the harvest
is allowed to reach, but not to exceed
OY by a substantial amount. The
Secretary has an obligation to
implement and enforce the FMP so that
OY is achieved. If management
measures prove unenforceable—or too
restrictive, or not rigorous enough to
realize OY—they should be modified;
an alternative is to reexamine the
adequacy of the OY specification.

(2) Exceeding OY does not necessarily
constitute overfishing, although they
might coincide. Even if no overfishing
resulted, continual harvest at a level
above a fixed-value OY would violate
National Standard 1, because OY was
exceeded (not achieved) on a continuing
basis.

(3) Part of the OY may be held as a
reserve to allow for uncertainties in
estimates of stock size and of DAH or to
solve operational problems in achieving
(but not exceeding) OY. If an OY reserve
is established, an adequate mechanism
should be included in the FMP to
permit timely release of the reserve to
domestic or foreign fishermen, if
necessary.

(h) OY and foreign fishing. Section
201(d) of the Magnuson Act provides
that fishing by foreign nations is limited
to that portion of the OY that will not
be harvested by vessels of the United
States.

(1) DAH. Councils must consider the
capacity of, and the extent to which,
U.S. vessels will harvest the OY on an
annual basis. Estimating the amount
that U.S. fishing vessels will actually
harvest is required to determine the
surplus.

(2) DAP. Each FMP must identify the
capacity of U.S. processors. It must also
identify the amount of DAP, which is
the sum of two estimates:

(i) The amount of U.S. harvest that
domestic processors will process. This
estimate may be based on historical
performance and on surveys of the
expressed intention of manufacturers to
process, supported by evidence of
contracts, plant expansion, or other
relevant information; and

(ii) The amount of fish that will be
harvested by domestic vessels, but not
processed (e.g., marketed as fresh whole
fish, used for private consumption, or
used for bait).

(iii) JVP. When DAH exceeds DAP,
the surplus is available for JVP. JVP is
derived from DAH.

§ 600.315 National Standard 2—Scientific
Information.

(a) Standard 2. Conservation and
management measures shall be based
upon the best scientific information
available.

(b) FMP development. The fact that
scientific information concerning a
fishery is incomplete does not prevent
the preparation and implementation of
an FMP (see related §§ 600.320(d)(2)
and 600.340(b).

(1) Scientific information includes,
but is not limited to, information of a
biological, ecological, economic, or
social nature. Successful fishery
management depends, in part, on the
timely availability, quality, and quantity
of scientific information, as well as on
the thorough analysis of this
information, and the extent to which the
information is applied. If there are
conflicting facts or opinions relevant to
a particular point, a Council may choose
among them, but should justify the
choice.

(2) FMPs must take into account the
best scientific information available at
the time of preparation. Between the
initial drafting of an FMP and its
submission for final review, new
information often becomes available.
This new information should be
incorporated into the final FMP where
practicable; but it is unnecessary to start
the FMP process over again, unless the
information indicates that drastic
changes have occurred in the fishery
that might require revision of the
management objectives or measures.

(c) FMP implementation. (1) An FMP
must specify whatever information
fishermen and processors will be
required or requested to submit to the
Secretary. Information about harvest
within state boundaries, as well as in
the EEZ, may be collected if it is needed
for proper implementation of the FMP
and cannot be obtained otherwise. The
FMP should explain the practical utility
of the information specified in
monitoring the fishery, in facilitating
inseason management decisions, and in
judging the performance of the
management regime; it should also
consider the effort, cost, or social impact
of obtaining it.

(2) An FMP should identify scientific
information needed from other sources
to improve understanding and
management of the resource and the
fishery.

(3) The information submitted by
various data suppliers about the
stocks(s) throughout its range or about
the fishery should be comparable and
compatible, to the maximum extent
possible.

(d) FMP amendment. FMPs should be
amended on a timely basis, as new
information indicates the necessity for
change in objectives or management
measures.

(e) SAFE Report. (1) The SAFE report
is a document or set of documents that
provides Councils with a summary of
the most recent biological condition of
species in the FMU, and the social and
economic condition of the recreational
and commercial fishing interests and
the fish processing industries. It
summarizes, on a periodic basis, the
best available scientific information
concerning the past, present, and
possible future condition of the stocks
and fisheries being managed under
Federal regulation.

(i) The Secretary has the
responsibility to assure that a SAFE
report or similar document is prepared,
reviewed annually, and changed as
necessary for each FMP. The Secretary
or Councils may utilize any
combination of talent from Council,
state, Federal, university, or other
sources to acquire and analyze data and
produce the SAFE report.

(ii) The SAFE report provides
information to the Councils for
determining annual harvest levels from
each stock, documenting significant
trends or changes in the resource and
fishery over time, and assessing the
relative success of existing state and
Federal fishery management programs.
In addition, the SAFE report may be
used to update or expand previous
environmental and regulatory impact
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documents, and ecosystem and habitat
descriptions.

(iii) Each SAFE report must be
scientifically based, and cite data
sources and interpretations.

(2) Each SAFE report should contain
information on which to base harvest
specifications.

(3) Each SAFE report should contain
information on which to assess the
social and economic condition of the
persons and businesses that rely on the
use of fish resources, including fish
processing industries.

(4) Each SAFE report may contain
additional economic, social, and
ecological information pertinent to the
success of management or the
achievement of objectives of each FMP.

§ 600.320 National Standard 3—
Management Units.

(a) Standard 3. To the extent
practicable, an individual stock of fish
shall be managed as a unit throughout
its range, and interrelated stocks of fish
shall be managed as a unit or in close
coordination.

(b) General. The purpose of this
standard is to induce a comprehensive
approach to fishery management. The
geographic scope of the fishery, for
planning purposes, should cover the
entire range of the stocks(s) of fish, and
not be overly constrained by political
boundaries. Wherever practicable, an
FMP should seek to manage interrelated
stocks of fish.

(c) Unity of management. Cooperation
and understanding among entities
concerned with the fishery (e.g.,
Councils, states, Federal Government,
international commissions, foreign
nations) are vital to effective
management. Where management of a
fishery involves multiple jurisdictions,
coordination among the several entities
should be sought in the development of
an FMP. Where a range overlaps
Council areas, one FMP to cover the
entire range is preferred. The Secretary
designates which Council(s) will
prepare the FMP, under section 304(f) of
the Magnuson Act.

(d) Management unit. The term
‘‘management unit’’ means a fishery or
that portion of a fishery identified in an
FMP as relevant to the FMP’s
management objectives.

(1) Basis. The choice of a management
unit depends on the focus of the FMP’s
objectives, and may be organized
around biological, geographic,
economic, technical, social, or
ecological perspectives. For example:

(i) Biological—could be based on a
stock(s) throughout its range.

(ii) Geographic—could be an area.

(iii) Economic—could be based on a
fishery supplying specific product
forms.

(iv) Technical—could be based on a
fishery utilizing a specific gear type or
similar fishing practices.

(v) Social—could be based on
fishermen as the unifying element, such
as when the fishermen pursue different
species in a regular pattern throughout
the year.

(vi) Ecological—could be based on
species that are associated in the
ecosystem or are dependent on a
particular habitat.

(2) Conservation and management
measures. FMPs should include
conservation and management measures
for that part of the management unit
within U.S. waters, although the
Secretary can ordinarily implement
them only within the EEZ. The
measures need not be identical for each
geographic area within the management
unit, if the FMP justifies the differences.
A management unit may contain, in
addition to regulated species, stocks of
fish for which there is not enough
information available to specify MSY
and OY or to establish management
measures, so that data on these species
may be collected under the FMP.

(e) Analysis. To document that an
FMP is as comprehensive as practicable,
it should include discussions of the
following:

(1) The range and distribution of the
stocks, as well as the patterns of fishing
effort and harvest.

(2) Alternative management units and
reasons for selecting a particular one. A
less-than-comprehensive management
unit may be justified if, for example,
complementary management exits or is
planned for a separate geographic area
or for a distinct use of the stocks, or if
the unmanaged portion of the resource
is immaterial to proper management.

(3) Management activities and habitat
programs of adjacent states and their
effects on the FMP’s objectives and
management measures. Where state
action is necessary to implement
measures within state waters to achieve
FMP objectives, the FMP should
identify what state action is necessary,
discuss the consequences of state
inaction or contrary action, and make
appropriate recommendations. The FMP
should also discuss the impact that
Federal regulations will have on state
management activities.

(4) Management activities of other
countries having an impact on the
fishery, and how the FMP’s
management measures are designed to
take into account these impacts.
International boundaries may be dealt
with in several ways. For example:

(i) By limiting the management unit’s
scope to that portion of the stock found
in U.S. waters;

(ii) By estimating MSY for the entire
stock and then basing the determination
of OY for the U.S. fishery on the portion
of the stock within U.S. waters; or

(iii) By referring to treaties or
cooperative agreements.

§ 600.325 National Standard 4—
Allocations.

(a) Standard 4. Conservation and
management measures shall not
discriminate between residents of
different states. If it becomes necessary
to allocate or assign fishing privileges
among various U.S. fishermen, such
allocation shall be:

(1) Fair and equitable to all such
fishermen;

(2) Reasonably calculated to promote
conservation; and

(3) Carried out in such manner that no
particular individual, corporation, or
other entity acquires an excessive share
of such privileges.

(b) Discrimination among residents of
different states. An FMP may not
differentiate among U.S. citizens,
nationals, resident aliens, or
corporations on the basis of their state
of residence. An FMP may not
incorporate or rely on a state statute or
regulation that discriminates against
residents of another state. Conservation
and management measures that have
different effects on persons in various
geographic locations are permissible, if
they satisfy the other guidelines under
Standard 4. Examples of these precepts
are:

(1) An FMP that restricted fishing in
the EEZ to those holding a permit from
state X would violate Standard 4 if state
X issued permits only to its own
citizens.

(2) An FMP that closed a spawning
ground might disadvantage fishermen
living in the state closest to it, because
they would have to travel farther to an
open area, but the closure could be
justified under Standard 4 as a
conservation measure with no
discriminatory intent.

(c) Allocation of fishing privileges. An
FMP may contain management
measures that allocate fishing privileges
if such measures are necessary or
helpful in furthering legitimate
objectives or in achieving the OY, and
if the measures conform with
paragraphs (c)(3)(i) through (c)(3)(iii) of
this section.

(1) Definition. An ‘‘allocation’’ or
‘‘assignment’’ of fishing privileges is a
direct and deliberate distribution of the
opportunity to participate in a fishery
among identifiable, discrete user groups
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or individuals. Any management
measure (or lack of management) has
incidental allocative effects, but only
those measures that result in direct
distributions of fishing privileges will
be judged against the allocation
requirements of Standard 4. Adoption of
an FMP that merely perpetuates existing
fishing practices may result in an
allocation, if those practices directly
distribute the opportunity to participate
in the fishery. Allocations of fishing
privileges include, for example, per-
vessel catch limits, quotas by vessel
class and gear type, different quotas or
fishing seasons for recreational and
commercial fishermen, assignment of
ocean areas to different gear users, and
limitation of permits to a certain
number of vessels or fishermen.

(2) Analysis of allocations. Each FMP
should contain a description and
analysis of the allocations existing in
the fishery and of those made in the
FMP. The effects of eliminating an
existing allocation system should be
examined. Allocation schemes
considered, but rejected by the Council,
should be included in the discussion.
The analysis should relate the
recommended allocations to the FMP’s
objectives and OY specification, and
discuss the factors listed in paragraph
(c)(3) of this section.

(3) Factors in making allocations. An
allocation of fishing privileges must be
fair and equitable, must be reasonably
calculated to promote conservation, and
must avoid excessive shares. These tests
are explained in paragraphs (c)(3)(i)
through (c)(3)(iii) of this section:

(i) Fairness and equity. (A) An
allocation of fishing privileges should
be rationally connected to the
achievement of OY or with the
furtherance of a legitimate FMP
objective. Inherent in an allocation is
the advantaging of one group to the
detriment of another. The motive for
making a particular allocation should be
justified in terms of the objectives of the
FMP; otherwise, the disadvantaged user
groups or individuals would suffer
without cause. For instance, an FMP
objective to preserve the economic
status quo cannot be achieved by
excluding a group of long-time
participants in the fishery. On the other
hand, there is a rational connection
between an objective of harvesting
shrimp at their maximum size and
closing a nursery area to trawling.

(B) An allocation of fishing privileges
may impose a hardship on one group if
it is outweighed by the total benefits
received by another group or groups. An
allocation need not preserve the status
quo in the fishery to qualify as ‘‘fair and
equitable,’’ if a restructuring of fishing

privileges would maximize overall
benefits. The Council should make an
initial estimate of the relative benefits
and hardships imposed by the
allocation, and compare its
consequences with those of alternative
allocation schemes, including the status
quo. Where relevant, judicial guidance
and government policy concerning the
rights of treaty Indians and aboriginal
Americans must be considered in
determining whether an allocation is
fair and equitable.

(ii) Promotion of conservation.
Numerous methods of allocating fishing
privileges are considered ‘‘conservation
and management’’ measures under
section 303 of the Magnuson Act. An
allocation scheme may promote
conservation by encouraging a rational,
more easily managed use of the
resource. Or, it may promote
conservation (in the sense of wise use)
by optimizing the yield, in terms of size,
value, market mix, price, or economic or
social benefit of the product.

(iii) Avoidance of excessive shares.
An allocation scheme must be designed
to deter any person or other entity from
acquiring an excessive share of fishing
privileges, and to avoid creating
conditions fostering inordinate control,
by buyers or sellers, that would not
otherwise exist.

(iv) Other factors. In designing an
allocation scheme, a Council should
consider other factors relevant to the
FMP’s objectives. Examples are
economic and social consequences of
the scheme, food production, consumer
interest, dependence on the fishery by
present participants and coastal
communities, efficiency of various types
of gear used in the fishery,
transferability of effort to and impact on
other fisheries, opportunity for new
participants to enter the fishery, and
enhancement of opportunities for
recreational fishing.

§ 600.330 National Standard 5—Efficiency.
(a) Standard 5. Conservation and

management measures shall, where
practicable, promote efficiency in the
utilization of fishery resources; except
that no such measure shall have
economic allocation as its sole purpose.

(b) Efficiency in the utilization of
resources—(1) General. The term
‘‘utilization’’ encompasses harvesting,
processing, and marketing, since
management decisions affect all three
sectors of the industry. The goal of
promoting efficient utilization of fishery
resources may conflict with other
legitimate social or biological objectives
of fishery management. In encouraging
efficient utilization of fishery resources,
this standard highlights one way that a

fishery can contribute to the Nation’s
benefit with the least cost to society:
Given a set of objectives for the fishery,
an FMP should contain management
measures that result in as efficient a
fishery as is practicable or desirable.

(2) Efficiency. In theory, an efficient
fishery would harvest the OY with the
minimum use of economic inputs, such
as labor, capital, interest, and fuel.
Efficiency in terms of aggregate costs
then becomes a conservation objective,
where ‘‘conservation’’ constitutes wise
use of all resources involved in the
fishery, not just fish stocks.

(i) In an FMP, management measures
may be proposed that allocate fish
among different groups of individuals or
establish a system of property rights.
Alternative measures examined in
searching for an efficient outcome will
result in different distributions of gains
and burdens among identifiable user
groups. An FMP should demonstrate
that management measures aimed at
efficiency do not simply redistribute
gains and burdens without an increase
in efficiency.

(ii) Management regimes that allow a
fishery to operate at the lowest possible
cost (e.g., fishing effort, administration,
and enforcement) for a particular level
of catch and initial stock size are
considered efficient. Restrictive
measures that unnecessarily raise any of
those costs move the regime toward
inefficiency. Unless the use of
inefficient techniques or the creation of
redundant fishing capacity contributes
to the attainment of other social or
biological objectives, an FMP may not
contain management measures that
impede the use of cost-effective
techniques of harvesting, processing, or
marketing, and should avoid creating
strong incentives for excessive
investment in private sector fishing
capital and labor.

(c) Limited access. A ‘‘system for
limiting access,’’ which is an optional
measure under section 303(b) of the
Magnuson Act, is a type of allocation of
fishing privileges that may be used to
promote economic efficiency or
conservation. For example, limited
access may be used to combat
overfishing, overcrowding, or
overcapitalization in a fishery to achieve
OY. In an unutilized or underutilized
fishery, it may be used to reduce the
chance that these conditions will
adversely affect the fishery in the future,
or to provide adequate economic return
to pioneers in a new fishery. In some
cases, limited entry is a useful
ingredient of a conservation scheme,
because it facilitates application and
enforcement of other management
measures.
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(1) Definition. Limited access (or
limited entry) is a management
technique that attempts to limit units of
effort in a fishery, usually for the
purpose of reducing economic waste,
improving net economic return to the
fishermen, or capturing economic rent
for the benefit of the taxpayer or the
consumer. Common forms of limited
access are licensing of vessels, gear, or
fishermen to reduce the number of units
of effort, and dividing the total
allowable catch into fishermen’s quotas
(a stock-certificate system). Two forms
(i.e., Federal fees for licenses or permits
in excess of administrative costs, and
taxation) are not permitted under the
Magnuson Act.

(2) Factors to consider. The Magnuson
Act ties the use of limited access to the
achievement of OY. An FMP that
proposes a limited access system must
consider the factors listed in section
303(b)(6) of the Magnuson Act and in
§ 600.325(c)(3). In addition, it should
consider the criteria for qualifying for a
permit, the nature of the interest
created, whether to make the permit
transferable, and the Magnuson Act’s
limitation on returning economic rent to
the public under section 304(d)(1). The
FMP should also discuss the costs of
achieving an appropriate distribution of
fishing privileges.

(d) Analysis. An FMP should discuss
the extent to which overcapitalization,
congestion, economic waste, and
inefficient techniques in the fishery
reduce the net benefits derived from the
management unit and prevent the
attainment and appropriate allocation of
OY. It should also explain, in terms of
the FMP’s objectives, any restriction
placed on the use of efficient techniques
of harvesting, processing, or marketing.
If, during FMP development, the
Council considered imposing a limited-
entry system, the FMP should analyze
the Council’s decision to recommend or
reject limited access as a technique to
achieve efficient utilization of the
resources of the fishing industry.

(e) Economic allocation. This
standard prohibits only those measures
that distribute fishery resources among
fishermen on the basis of economic
factors alone, and that have economic
allocation as their only purpose. Where
conservation and management measures
are recommended that would change
the economic structure of the industry
or the economic conditions under
which the industry operates, the need
for such measures must be justified in
light of the biological, ecological, and
social objectives of the FMP, as well as
the economic objectives.

§ 600.335 National Standard 6—Variations
and Contingencies.

(a) Standard 6. Conservation and
management measures shall take into
account and allow for variations among,
and contingencies in, fisheries, fishery
resources, and catches.

(b) Conservation and management.
Each fishery exhibits unique
uncertainties. The phrase ‘‘conservation
and management’’ implies the wise use
of fishery resources through a
management regime that includes some
protection against these uncertainties.
The particular regime chosen must be
flexible enough to allow timely response
to resource, industry, and other national
and regional needs. Continual data
acquisition and analysis will help the
development of management measures
to compensate for variations and to
reduce the need for substantial buffers.
Flexibility in the management regime
and the regulatory process will aid in
responding to contingencies.

(c) Variations. (1) In fishery
management terms, variations arise from
biological, social, and economic
occurrences, as well as from fishing
practices. Biological uncertainties and
lack of knowledge can hamper attempts
to estimate stock size and strength, stock
location in time and space,
environmental/habitat changes, and
ecological interactions. Economic
uncertainty may involve changes in
foreign or domestic market conditions,
changes in operating costs, drifts toward
overcapitalization, and economic
perturbations caused by changed fishing
patterns. Changes in fishing practices,
such as the introduction of new gear,
rapid increases or decreases in harvest
effort, new fishing strategies, and the
effects of new management techniques,
may also create uncertainties. Social
changes could involve increases or
decreases in recreational fishing, or the
movement of people into or out of
fishing activities due to such factors as
age or educational opportunities.

(2) Every effort should be made to
develop FMPs that discuss and take into
account these vicissitudes. To the extent
practicable, FMPs should provide a
suitable buffer in favor of conservation.
Allowances for uncertainties should be
factored into the various elements of an
FMP. Examples are:

(i) Reduce OY. Lack of scientific
knowledge about the condition of a
stock(s) could be reason to reduce OY.

(ii) Establish a reserve. Creation of a
reserve may compensate for
uncertainties in estimating domestic
harvest, stock conditions, or
environmental factors.

(iii) Adjust management techniques.
In the absence of adequate data to

predict the effect of a new regime, and
to avoid creating unwanted variations, a
Council could guard against producing
drastic changes in fishing patterns,
allocations, or practices.

(iv) Highlight habitat conditions.
FMPs may address the impact of
pollution and the effects of wetland and
estuarine degradation on the stocks of
fish; identify causes of pollution and
habitat degradation and the authorities
having jurisdiction to regulate or
influence such activities; propose
recommendations that the Secretary will
convey to those authorities to alleviate
such problems; and state the views of
the Council on unresolved or
anticipated issues.

(d) Contingencies. Unpredictable
events—such as unexpected resource
surges or failures, fishing effort greater
than anticipated, disruptive gear
conflicts, climatic conditions, or
environmental catastrophes—are best
handled by establishing a flexible
management regime that contains a
range of management options through
which it is possible to act quickly
without amending the FMP or even its
regulations.

(1) The FMP should describe the
management options and their
consequences in the necessary detail to
guide the Secretary in responding to
changed circumstances, so that the
Council preserves its role as policy-
setter for the fishery. The description
should enable the public to understand
what may happen under the flexible
regime, and to comment on the options.

(2) FMPs should include criteria for
the selection of management measures,
directions for their application, and
mechanisms for timely adjustment of
management measures comprising the
regime. For example, an FMP could
include criteria that allow the Secretary
to open and close seasons, close fishing
grounds, or make other adjustments in
management measures.

(3) Amendment of a flexible FMP
would be necessary when circumstances
in the fishery change substantially, or
when a Council adopts a different
management philosophy and objectives.

§ 600.340 National Standard 7—Costs and
Benefits.

(a) Standard 7. Conservation and
management measures shall, where
practicable, minimize costs and avoid
unnecessary duplication.

(b) Necessity of Federal
management—(1) General. The
principle that not every fishery needs
regulation is implicit in this standard.
The Magnuson Act does not require
Councils to prepare FMPs for each and
every fishery—only for those where
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regulation would serve some useful
purpose and where the present or future
benefits of regulation would justify the
costs. For example, the need to collect
data about a fishery is not, by itself,
adequate justification for preparation of
an FMP, since there are less costly ways
to gather the data (see § 600.320(d)(2)).
In some cases, the FMP preparation
process itself, even if it does not
culminate in a document approved by
the Secretary, can be useful in
supplying a basis for management by
one or more coastal states.

(2) Criteria. In deciding whether a
fishery needs management through
regulations implementing an FMP, the
following general factors should be
considered, among others:

(i) The importance of the fishery to
the Nation and to the regional economy.

(ii) The condition of the stock or
stocks of fish and whether an FMP can
improve or maintain that condition.

(iii) The extent to which the fishery
could be or is already adequately
managed by states, by state/Federal
programs, by Federal regulations
pursuant to FMPs or international
commissions, or by industry self-
regulation, consistent with the policies
and standards of the Magnuson Act.

(iv) The need to resolve competing
interests and conflicts among user
groups and whether an FMP can further
that resolution.

(v) The economic condition of a
fishery and whether an FMP can
produce more efficient utilization.

(vi) The needs of a developing fishery,
and whether an FMP can foster orderly
growth.

(vii) The costs associated with an
FMP, balanced against the benefits (see
paragraph (d) of this section as a guide).

(c) Alternative management measures.
Management measures should not
impose unnecessary burdens on the
economy, on individuals, on private or
public organizations, or on Federal,
state, or local governments. Factors such
as fuel costs, enforcement costs, or the
burdens of collecting data may well
suggest a preferred alternative.

(d) Analysis. The supporting analyses
for FMPs should demonstrate that the
benefits of fishery regulation are real
and substantial relative to the added
research, administrative, and
enforcement costs, as well as costs to
the industry of compliance. In
determining the benefits and costs of
management measures, each
management strategy considered and its
impacts on different user groups in the
fishery should be evaluated. This
requirement need not produce an
elaborate, formalistic cost/benefit
analysis. Rather, an evaluation of effects

and costs, especially of differences
among workable alternatives, including
the status quo, is adequate. If
quantitative estimates are not possible,
qualitative estimates will suffice.

(1) Burdens. Management measures
should be designed to give fishermen
the greatest possible freedom of action
in conducting business and pursuing
recreational opportunities that are
consistent with ensuring wise use of the
resources and reducing conflict in the
fishery. The type and level of burden
placed on user groups by the regulations
need to be identified. Such an
examination should include, for
example: Capital outlays; operating and
maintenance costs; reporting costs;
administrative, enforcement, and
information costs; and prices to
consumers. Management measures may
shift costs from one level of government
to another, from one part of the private
sector to another, or from the
government to the private sector.
Redistribution of costs through
regulations is likely to generate
controversy. A discussion of these and
any other burdens placed on the public
through FMP regulations should be a
part of the FMP’s supporting analyses.

(2) Gains. The relative distribution of
gains may change as a result of
instituting different sets of alternatives,
as may the specific type of gain. The
analysis of benefits should focus on the
specific gains produced by each
alternative set of management measures,
including the status quo. The benefits to
society that result from the alternative
management measures should be
identified, and the level of gain
assessed.

Subpart E—Confidentiality of Statistics

§ 600.405 Types of statistics covered.
NOAA is authorized under the

Magnuson Act and other statutes to
collect proprietary or confidential
commercial or financial information.
This part applies to all pertinent data
required to be submitted to the
Secretary with respect to any FMP
including, but not limited to,
information regarding the type and
quantity of fishing gear used, catch by
species in numbers of fish or weight
thereof, areas in which fishing occurred,
time of fishing, number of hauls, and
the estimated processing capacity of,
and the actual processing capacity
utilized by, U.S. fish processors.

§ 600.410 Collection and maintenance of
statistics.

(a) General. (1) All statistics required
to be submitted to the Secretary are
provided to the Assistant Administrator.

(2) After receipt, the Assistant
Administrator will remove all
identifying particulars from the
statistics if doing so is consistent with
the needs of NMFS and good scientific
practice.

(3) Appropriate safeguards as
specified by NOAA Directives, or other
NOAA or NMFS internal procedures,
apply to the collection and maintenance
of all statistics, whether separated from
identifying particulars or not, so as to
ensure their confidentiality.

(b) Collection agreements with states.
(1) The Assistant Administrator may
enter into an agreement with a state
authorizing the state to collect statistics
on behalf of the Secretary.

(2) NMFS will not enter into a
cooperative collection agreement with a
state unless the state has authority to
protect the statistics from disclosure in
a manner at least as protective as these
regulations.

§ 600.415 Access to statistics.
(a) General. In determining whether to

grant a request for access to confidential
data, the following information will be
taken into consideration:

(1) The specific types of data required;
(2) The relevance of the data to

conservation and management issues;
(3) The duration of time access will be

required: continuous, infrequent, or
one-time; and

(4) An explanation of why the
availability of aggregate or non-
confidential summaries of data from
other sources would not satisfy the
requested needs.

(b) Federal employees. Statistics
submitted as a requirement of an FMP
and that reveal the identity of the
submitter will only be accessible to the
following:

(1) Personnel within NMFS
responsible for the collection,
processing, and storage of the statistics;

(2) Federal employees who are
responsible for FMP development,
monitoring, and enforcement;

(3) Personnel within NMFS
performing research that requires
confidential statistics;

(4) Other NOAA personnel on a
demonstrable need-to-know basis; and

(5) NOAA/NMFS contractors or
grantees who require access to
confidential statistics to perform
functions authorized by a Federal
contract or grant.

(c) State personnel. Upon written
request, confidential statistics will only
be accessible if:

(1) State employees demonstrate a
need for confidential statistics for use in
fishery conservation and management;
and
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(2) The state has entered into a
written agreement between the Assistant
Administrator and the head of the
state’s agency that manages marine and/
or anadromous fisheries. The agreement
shall contain a finding by the Assistant
Administrator that the state has
confidentiality protection authority
comparable to the Magnuson Act, and
that the state will exercise this authority
to limit subsequent access and use of
the data to fishery management and
monitoring purposes.

(d) Councils. Upon written request by
the Council Executive Director, access
to confidential data will be granted to:

(1) Council employees who are
responsible for FMP development and
monitoring.

(2) A Council for use by the Council
for conservation and management
purposes, with the approval of the
Assistant Administrator. In addition to
the information described in paragraph
(a) of this section, the Assistant
Administrator will consider the
following in deciding whether to grant
access:

(i) The possibility that Council
members might gain personal or
competitive advantage from access to
the data; and

(ii) The possibility that the suppliers
of the data would be placed at a
competitive disadvantage by public
disclosure of the data at Council
meetings or hearings.

(3) A contractor of the Council for use
in such analysis or studies necessary for
conservation and management
purposes, with approval of the Assistant
Administrator and execution of an
agreement with NMFS as described by
NOAA Administrative Order (NAO)
216–100.

(e) Prohibitions. Persons having
access to these data are prohibited from
unauthorized use or disclosure, and are
subject to the provisions of 18 U.S.C.
1905, 16 U.S.C. 1857, and NOAA/NMFS
internal procedures, including NAO
216–100.

§ 600.420 Control system.
(a) The Assistant Administrator

maintains a control system to protect
the identity of submitters of statistics
required by an FMP. The control
system:

(1) Identifies those persons who have
access to the statistics;

(2) Contains procedures to limit
access to confidential data to authorized
users; and

(3) Provides for safeguarding the data.
(b) This system requires that all

persons who have authorized access to
the data be informed of the
confidentiality of the data. These

persons are required to sign a statement
that they:

(1) Have been informed that the data
are confidential; and

(2) Have reviewed and are familiar
with the procedures to protect
confidential statistics.

§ 600.425 Release of statistics.
(a) The Assistant Administrator will

not release to the public any statistics
required to be submitted under an FMP
in a form that would identify the
submitter, except as required by law.

(b) All requests from the public for
statistics submitted in response to a
requirement of an FMP will be
processed consistent with the NOAA
FOIA regulations (15 CFR part 903),
NAO 205–14, Department of Commerce
Administrative Orders 205–12 and 205–
14 and 15 CFR part 4.

(c) NOAA does not release or allow
access to confidential information in its
possession to members of Council
advisory groups, except as provided by
law.

Subpart F—Foreign Fishing

§ 600.501 Vessel permits.
(a) General. (1) Each FFV fishing

under the Magnuson Act must have on
board a permit issued under this
section, unless it is engaged only in
recreational fishing.

(2) Permits issued under this section
do not authorize FFV’s or persons to
harass, capture, or kill marine
mammals. No marine mammals may be
taken in the course of fishing unless that
vessel has on board a currently valid
Authorization Certificate under the
MMPA. Regulations governing the
taking of marine mammals incidental to
commercial fishing operations are
contained in 50 CFR part 229 of this
title.

(b) Responsibility of owners and
operators. The owners and operators of
each FFV are jointly and severally
responsible for compliance with the
Magnuson Act, the applicable GIFA,
this subpart, and any permit issued
under the Magnuson Act and this
subpart. The owners and operators of
each FFV bear civil responsibility for
the acts of their employees and agents
constituting violations, regardless of
whether the specific acts were
authorized or even forbidden by the
employer or principal, and regardless of
knowledge concerning the occurrence.

(c) Activity codes. Permits to fish
under a GIFA may be issued by the
Assistant Administrator for the
activities described in this paragraph,
but the permits may be modified by
regulations of this subpart, and by the

conditions and restrictions attached to
the permit (see paragraphs (e)(1) and
(e)(1)(v) of this section). The Assistant
Administrator may issue a permit, as
appropriate, for one or more of the
activity codes listed below. The activity
codes are described as follows:

(1) Activity Code 1. Catching,
scouting, processing, transshipping, and
supporting foreign vessels. Activity is
limited to fish harvested or to be
harvested by foreign vessels in the EEZ.

(2) Activity Code 2. Processing,
scouting, transshipping, and supporting
foreign vessels. Activity is limited to
fish harvested or to be harvested by
foreign vessels in the EEZ.

(3) Activity Code 3. Transshipping,
scouting, and supporting foreign
vessels. Activity is limited to fish
harvested or to be harvested by foreign
vessels in the EEZ.

(4) Activity Code 4. Processing,
scouting, transshipping, and supporting
U.S. vessels delivering fish to foreign
vessels. Activity is limited to the receipt
of unprocessed fish harvested or to be
harvested by U.S. vessels.

(5) Activity Code 5. Transshipping,
scouting, and supporting foreign
vessels. Transshipment limited to fish
received or to be received from foreign
vessels processing fish from U.S.
harvesting vessels.

(6) Activity Code 6. Transshipping,
scouting, and supporting U.S. vessels.
Transshipment limited to U.S.-
harvested fish processed on board U.S.
vessels.

(7) Activity Code 7. Processing,
transshipping, and supporting foreign
vessels. Activity limited to fish
harvested or to be harvested by foreign
vessels seaward of the EEZ.

(8) Activity Code 8. Transshipping
and supporting foreign vessels. Activity
is limited to fish harvested or to be
harvested seaward of the EEZ by foreign
vessels or fish duly authorized for
processing in the internal waters of one
of the states.

(9) Activity Code 9. Supporting U.S.
fishing vessels and U.S. fish processing
vessels and any foreign fishing vessels
authorized under any activity code
under paragraph (c) of this subpart.

(d) Application. (1) Applications for
FFV permits must be submitted by each
foreign nation to the DOS. Application
forms are available from OES/OMC,
DOS, Washington, DC. The applicant
should allow 90 days for review and
comment by the public, involved
governmental agencies, and appropriate
Councils, and for processing before the
anticipated date to begin fishing. The
permit application fee must be paid at
the time of application according to
§ 600.518.
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(2) Applicants must provide complete
and accurate information requested on
the permit application form.

(3) Applicants for FFV’s that will
support U.S. vessels in joint ventures
(Activity Code 4) must provide the
additional information specified by the
permit application form.

(4) Each foreign nation may substitute
one FFV for another by submitting a
new vessel information form and a short
explanation of the reason for the
substitution to the DOS. Each
substitution is considered a new
application and a new application fee
must be paid. NMFS will promptly
process an application for a vessel
replacing a permitted FFV that is
disabled or decommissioned, once the
DOS has notified the appropriate
Council(s) of the substituted
application.

(e) Issuance. (1) Permits may be
issued to an FFV by the Assistant
Administrator through the DOS after—

(i) The Assistant Administrator
determines that the fishing described in
the application will meet the
requirements of the Magnuson Act and
approves the permit application;

(ii) The foreign nation has paid the
fees, including any surcharge fees and
provided any assurances required by the
Secretary in accordance with the
provisions of § 600.518;

(iii) The foreign nation has appointed
an agent;

(iv) The foreign nation has identified
a designated representative; and

(v) The general ‘‘conditions and
restrictions’’ of receiving permits, as
required by section 204(b)(7) of the
Magnuson Act, and any ‘‘additional
restrictions’’ attached to the permit for
the conservation and management of
fishery resources or to prevent
significant impairment of the national
defense or security interests, have been
accepted by the nation issuing the FFV’s
documents.

(2) NMFS will distribute blank permit
forms to the designated representative
while the application is being
processed. The designated
representative must ensure that each
FFV receives a permit form and must
accurately transmit the permit form and
the contents of the permit to the FFV
when it is issued. NMFS may authorize
the modification and use of the previous
year’s permit forms to be used on an
interim basis in place of the current
year’s permit forms if the current forms
were not made available to the
designated representatives for timely
distribution. The FFV owner or operator
must accurately complete the permit
form prior to fishing in the EEZ.

(3) A completed permit form must
contain—

(i) The name and IRCS of the FFV and
its permit number;

(ii) The permitted fisheries and
activity codes;

(iii) The date of issuance and
expiration date, if other than December
31; and

(iv) All conditions and restrictions,
and any additional restrictions and
technical modifications appended to the
permit.

(4) Permits are not issued for boats
that are launched from larger vessels.
Any enforcement action that results
from the activities of a launched boat
will be taken against the permitted
vessel.

(f) Duration. A permit is valid from its
date of issuance to its date of expiration,
unless it is revoked or suspended or the
nation issuing the FFV’s documents
does not accept amendments to the
permit made by the Assistant
Administrator in accordance with the
procedures of paragraph (l) of this
section. The permit will be valid for no
longer than the calendar year in which
it was issued.

(g) Transfer. Permits are not
transferable or assignable. A permit is
valid only for the FFV to which it is
issued.

(h) Display. Each FFV operator must
have a properly completed permit form
available on board the FFV when
engaged in fishing activities and must
produce it at the request of an
authorized officer or observer.

(i) Suspension and revocation. NMFS
may apply sanctions to an FFV’s permit
by revoking, suspending, or imposing
additional permit restrictions on the
permit under 15 CFR part 904, if the
vessel is involved in the commission of
any violation of the Magnuson Act, the
GIFA, or this subpart; if an agent and a
designated representative are not
maintained in the United States; if a
civil penalty or criminal fine imposed
under the Magnuson Act has become
overdue; or as otherwise specified in the
Magnuson Act.

(j) Fees. Permit application fees are
described in § 600.518.

(k) Change in application
information. (1) The foreign nation must
report, in writing, any change in the
information supplied under paragraph
(d) of this section to the Assistant
Administrator within 15 calendar days
after the date of the change. Failure to
report a change in the ownership from
that described in the current application
within the specified time frame voids
the permit, and all penalties involved
will accrue to the previous owner.

(2) The Assistant Administrator may
make technical modifications or
changes in the permit application
requested or reported by a Nation, such
as a change in radio call sign, processing
equipment, or tonnage, which will be
effective immediately.

(3) If, in the opinion of the Assistant
Administrator, a permit change
requested by a Nation could
significantly affect the status of any
fishery resource, such request will be
processed as an application for a new
permit under this section.

(4) The Assistant Administrator will
notify the designated representative of
any revision that must be made on the
permit form as the result of a permit
change.

(5) The vessel owner or operator must
record the modification on the permit
form.

(l) Permit amendments. (1) The
Assistant Administrator may amend a
permit by adding ‘‘additional
restrictions’’ for the conservation and
management of fishery resources
covered by the permit, or for the
national defense or security if the
Assistant Administrator determines that
such interests would be significantly
impaired without such restrictions.
Compliance with the added additional
restrictions is a condition of the permit.
Violations of added additional
restrictions will be treated as violations
of this subpart.

(2) The Assistant Administrator may
make proposed additional restrictions
effective immediately, if necessary, to
prevent substantial harm to a fishery
resource of the United States, to allow
for the continuation of ongoing fishing
operations, or to allow for fishing to
begin at the normal time for opening of
the fishery.

(3) The Assistant Administrator will
send proposed additional restrictions to
each Nation whose vessels are affected
(via the Secretary of State), to the
appropriate Councils, and to the
Commandant of the Coast Guard. NMFS
will, at the same time, publish a
document of any significant proposed
additional restrictions in the Federal
Register. The document will include a
summary of the reasons underlying the
proposal, and the reasons that any
proposed additional restrictions are
made effective immediately.

(4) The Nation whose vessels are
involved, the owners of the affected
vessels, their representatives, the
agencies specified in paragraph (l)(3) of
this section, and the public may submit
written comments on the proposed
additional restrictions within 30 days
after publication in the Federal
Register.
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(5) The Assistant Administrator will
make a final decision regarding the
proposed additional restrictions as soon
as practicable after the end of the
comment period. The Assistant
Administrator will provide the final
additional restrictions to the Nation
whose vessels are affected (via the
Secretary of State) according to the
procedures of paragraph (e) of this
section. The Assistant Administrator
will include with the final additional
restrictions to the Nation, a response to
comments submitted.

(6) Additional restrictions may be
modified by following the procedures of
paragraphs (l)(2) through (l)(5) of this
section.

§ 600.502 Vessel reports.
(a) The operator of each FFV must

report the FFV’s activities within the
EEZ to the USCG and NMFS as
specified in this section.

(b) All reports required by this section
must be in English and in the formats
specified in the permit additions and
restrictions. Reports must be delivered
via private or commercial
communications facilities, facsimile, or
other electronic means acceptable to
NMFS and the USCG, directly to the
appropriate NMFS Region or Center and
USCG commander. Weekly reports must
also be delivered directly to the
appropriate NMFS Region or Center (see
tables 1 and 2 of this section). (The
required reports may be delivered to the
closest USCG communication station as
indicated in table 3 of this section or
other USCG communication station only
if adequate private or commercial
communications facilities have not been
successfully contacted.) Radio reports
must be made via radiotelegraphy,
Telex, or facsimile where available. For
the purposes of this section, a message
is considered ‘‘transmitted’’ when its
receipt is acknowledged by a
communications facility and considered
‘‘delivered’’ upon its receipt by the
offices of the appropriate USCG
commander, NMFS Regional Office, or
NMFS Center identified in table 3 of
this section. Reports required by this
section may be submitted by the vessel’s
designated representative; however, the
operator of the FFV is responsible for
the correct and timely filing of all
required reports.

(c) Activity reports. The operator of
each FFV must report the FFV’s
movements and activities before or
upon the event, as specified in this
paragraph (c). Appropriate forms,
instructions, codes, and examples are
contained in the conditions and
restrictions of the FFV’s permit. Each
FFV report must contain the following

information: The message identifier
‘‘VESREP’’ to indicate it is a vessel
activity report, FFV name, international
radio call sign IRCS, date (month and
day based on GMT), time (hour and
minute GMT), position (latitude and
longitude to the nearest degree and
minute) where required, area (by fishing
area code) where required, the
appropriate action code, confirmation
codes where required, and the other
information specified in paragraphs
(c)(1) through (c)(11) of this section.

(1)‘‘BEGIN’’. Each operator must
specify the date, time, position and area
the FFV will actually ‘‘BEGIN’’ fishing
in the EEZ and the species (by species
code), product (by product code), and
quantity of all fish and fish products (by
product weight to the nearest hundredth
of a metric ton) on board when entering
the EEZ (action code ‘‘BEGIN’’). The
message must be delivered at least 24
hours before the vessel begins to fish.

(2) ‘‘DEPART’’. Each operator must
specify the date, time, position, and area
the FFV will ‘‘DEPART’’ the EEZ to
embark or debark an observer, to visit a
U.S. port, to conduct a joint venture in
internal waters, or to otherwise
temporarily leave an authorized fishing
area, but not depart the seaward limit of
the EEZ (action code ‘‘DEPART’’). The
message must be transmitted before the
FFV departs the present fishing area and
delivered within 24 hours of its
transmittal.

(3) ‘‘RETURN’’. Each operator must
specify the date, time, position, and area
the FFV will ‘‘RETURN’’ to the EEZ
following a temporary departure, and
the species (by species code), product
(by product code), and quantity of all
fish and fish products (by product
weight to the nearest hundredth of a
metric ton) on board that were received
in a joint venture in internal waters
(action code ‘‘RETURN’’). The message
must be transmitted before returning to
the EEZ and delivered within 24 hours
of its transmittal.

(4) ‘‘SHIFT’’. Each operator must
report each SHIFT in fishing area (as
described for each fishery) by specifying
the date, time, and position the FFV will
start fishing, and the new area (action
code ‘‘SHIFT’’). The message must be
transmitted before leaving the original
area and delivered within 24 hours of its
transmittal. If a foreign vessel operates
within 20 nautical miles (37.04 km) of
a fishing area boundary, its operator
may submit in one message the shift
reports for all fishing area shifts
occurring during 1 fishing day (0001–
2400 GMT). This message must be
transmitted prior to the last shift
expected to be made in the day and

delivered within 24 hours of its
transmittal.

(5) ‘‘JV OPS’’. Each operator must
specify the date, time, position, and area
at which the FFV will ‘‘START’’ joint
venture operations (action code
‘‘START JV OPS’’) or ‘‘END’’ joint
venture operations (action code ‘‘END
JV OPS’’). These reports must be made
in addition to other activity reports
made under this section. Each message
must be transmitted before the event
and delivered within 24 hours of its
transmittal.

(6) ‘‘TRANSFER’’. The operator of
each FFV that anticipates a
transshipping operation in which the
FFV will receive fish or fisheries
products must specify the date, time,
position and area the FFV will conduct
the ‘‘TRANSFER’’ and the name and
IRCS of the other FFV or U.S. vessel
involved (action code ‘‘TRANSFER’’).
The report must include the permit
activity code under which the transfer
will be made. The message must be
transmitted prior to the transfer and
delivered within 24 hours of its
transmittal. The movement of raw fish
from a permitted foreign catching vessel
or, under an Activity Code 4, from a
U.S. fishing vessel to the reporting
processing vessel and the return of nets
or codends is not considered a transfer.

(7) ‘‘OFFLOADED’’. Each operator
must specify the date, time, position
and area the FFV ‘‘OFFLOADED’’ fish or
fisheries products TO another FFV or a
U.S. vessel in a transfer, the other FFV’s
or U.S. vessel’s name, IRCS, Permit
Activity Code under which the transfer
was made, species (by species code) and
quantity of fish and fisheries products
(by product code and by product
weight, to the nearest hundredth of a
metric ton) offloaded (action code
‘‘OFFLOADED TO’’). The message must
be transmitted within 12 hours after the
transfer is completed and delivered
within 24 hours of its transmittal and
before the FFV ceases fishing in the
EEZ.

(8) ‘‘RECEIVED’’. Each operator must
specify the date, time, position and area
the vessel ‘‘RECEIVED’’ fish or fisheries
products FROM another FFV in a
transfer, the other FFV’s or U.S. vessel’s
name, IRCS, Permit Activity Code under
which the receipt was made, species (by
species code) and quantity of fish and
fisheries products (by product code and
by product weight, to the nearest
hundredth of a metric ton) received
(action code ‘‘RECEIVED FROM’’). The
message must be transmitted within 12
hours after the transfer is completed and
delivered within 24 hours of its
transmittal and before the vessel ceases
fishing in the EEZ.
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(9) ‘‘CEASE’’. Each operator must
specify the date, time, position, and area
the FFV will ‘‘CEASE’’ fishing in order
to leave the EEZ (action code ‘‘CEASE’’).
The message must be delivered at least
24 hours before the FFV’s departure.

(10) ‘‘CHANGE’’. Each operator must
report any ‘‘CHANGE’’ TO the FFV’s
operations if the position or time of an
event specified in an activity report will
vary more than 5 nautical miles (9.26
km) or 4 hours from that previously
reported, by sending a revised message
inserting the word ‘‘CHANGE’’ in front
of the previous report, repeating the
name, IRCS, date, and time of the
previous report, adding the word ‘‘TO’’
and the complete revised text of the new
report (action code ‘‘CHANGE TO’’).
Changes to reports specifying an early
beginning of fishing by an FFV or other
changes to reports contained in
paragraphs (c)(1) through (c)(9) of this
section must be transmitted and
delivered as if the CHANGE report were
the original message.

(11) ‘‘CANCEL’’. Each operator
wanting to CANCEL a previous report
may do so by sending a revised message,
and inserting the word ‘‘CANCEL’’ in
front of the previous report’s vessel
name, IRCS, date, time and action code
canceled (action code ‘‘CANCEL’’). The
message must be transmitted and
delivered prior to the date and time of
the event in the original message.

(d) The operator of an FFV will be in
violation of paragraphs (c)(1) through
(c)(9) of this section if the FFV does not
pass within 5 nautical miles (9.26 km)
of the position given in the report
within 4 hours of the time given in the
report.

(e) The notices required by this
section may be provided for individual
or groups of FFV’s (on a vessel-by-vessel
basis) by authorized persons. An FFV
operator may retransmit reports on the
behalf of another FFV, if authorized by
that FFV’s operator. This does not
relieve the individual vessel operator of
the responsibility of filing required
reports. In these cases, the message
format should be modified so that each

line of text under ‘‘VESREP’’ is a
separate vessel report.

(f) Weekly reports. (1) The operator of
each FFV in the EEZ must submit
appropriate weekly reports through the
Nation’s designated representative. The
report must arrive at the address and
time specified in paragraph (g) of this
section. The reports may be sent by
facsimile or Telex, but a completed copy
of the report form must be mailed or
hand delivered to confirm the Telex.
Appropriate forms, instructions, codes,
and examples are contained in the
conditions and restrictions of the FFV’s
permit. Designated representatives may
include more than one vessel report in
a facsimile or Telex message, if the
information is submitted on a vessel-by-
vessel basis. Requests for corrections to
previous reports must be submitted
through the Nation’s designated
representative and mailed or hand-
delivered, together with a written
explanation of the reasons for the errors.
The appropriate Regional or Science
and Research Director may accept or
reject any correction and initiate any
appropriate civil penalty actions.

(2) Weekly catch report (CATREP).
The operator of each FFV must submit
a weekly catch report stating any catch
(Activity Code 1) in round weight of
each species or species group allocated
to that Nation by area and days fished
in each area for the weekly period
Sunday through Saturday, GMT, as
modified by the fishery in which the
FFV is engaged. Foreign vessels
delivering unsorted, unprocessed fish to
a processing vessel are not required to
submit CATREP’s, if that processing
vessel (Activity Code 2) submits
consolidated CATREP’s for all fish
received during each weekly period. No
report is required for FFV’s that do not
catch or receive foreign-caught fish
during the reporting period.

(3) Weekly receipts report (RECREP).
The operator of each FFV must submit
a weekly report stating any receipts of
U.S.-harvested fish in a joint venture
(Activity Code 4) for the weekly period
Sunday through Saturday, GMT, as

modified by the fishery in which the
FFV is engaged, for each fishing area, by
authorized or prohibited species or
species group; days fish received; round
weight retained or returned to the U.S.
fishing vessel; number of codends
received; and number of vessels
transferring codends. The report must
also include the names of U.S. fishing
vessels transferring codends during the
week. No report is required for FFV’s
that do not receive any U.S.-harvested
fish during the reporting period.

(4) Marine mammal report
(MAMREP). The operator of each FFV
must submit a weekly report stating any
incidental catch or receipt of marine
mammals (Activity Codes 1 or 2 and/or
4), the geographical position caught, the
condition of the animal, number caught
(if more than one of the same species
and condition), and nationality of the
catching vessel for the period Sunday
through Saturday, GMT, as modified by
the fishery in which the vessel is
engaged. Foreign catching vessels
delivering unsorted, unprocessed fish to
processing vessel are not required to
submit MAMREP’s, provided that the
processing or factory vessel (Activity
Code 2) submits consolidated
MAMREP’s for all fish received during
each weekly period. FFV’s receiving
U.S.-harvested fish in a joint venture
(Activity Code 4) must submit
consolidated reports for U.S. vessels
operating in the joint venture. No report
is required for FFV’s that do not catch
or receive marine mammals during the
reporting period.

(g) Submission instructions for weekly
reports. The designated representative
for each FFV must submit weekly
reports in the prescribed format to the
appropriate Regional or Science and
Research Director of NMFS by 1900
GMT on the Wednesday following the
end of the reporting period. However,
by agreement with the appropriate
Director, the designated representative
may submit weekly reports to some
other facility of NMFS.

TABLE 1TO § 600.502—ADDRESSES

NMFS regional directors NMFS science and research directors U.S. Coast Guard commanders

Director, Northeast Region, National Marine Fish-
eries Service, NOAA, One Blackburn Drive,
Gloucester, MA 01930–2298.

Director, Northeast Fisheries Science Center, Na-
tional Marine Fisheries Service, NOAA, 166 Water
Street, Woods Hole, MA 02543–1097.

Commander, Atlantic Area, U.S.
Coast Guard, Governor’s Island,
New York, NY 10004.

Director, Southeast Region, National Marine Fish-
eries Service, NOAA, 9721 Exec. Center Drive N.,
St. Petersburg, FL 33702.

Director, Southeast Fisheries Science Center, Na-
tional Marine Fisheries Service, NOAA, 75 Vir-
ginia Beach Drive, Miami, FL 33149–1003.

Commander, Atlantic Area, U.S.
Coast Guard, Governor’s Island,
New York, NY 10004.

Director, Northwest Region, National Marine Fish-
eries Service, NOAA, 7600 Sand Point Way, NE,
BIN C15700, Bldg. 1, Seattle, WA 98115.

Director, Northwest Fisheries Science Center, Na-
tional Marine Fisheries Service, NOAA, 2725
Montlake Boulevard East, Seattle, WA 98112–
2097.

Commander, Pacific Area, U.S.
Coast Guard, Government Is-
land, Alameda, CA 94501
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TABLE 1TO § 600.502—ADDRESSES—Continued

NMFS regional directors NMFS science and research directors U.S. Coast Guard commanders

Director, Alaska Region, National Marine Fisheries
Service, NOAA, P.O. Box 1668, Juneau, AK
99802–1668.

Director, Alaska Fisheries Science Center, National
Marine Fisheries Service, NOAA, 7600 Sand
Point Way, NE, BIN C15700, Bldg. 4, Seattle, WA
98115–0070.

Commander, Seventeenth Coast
Guard District, P.O. Box 25517,
Juneau, AK 99802.

Director, Southwest Region National Marine Fish-
eries Service, NOAA, 501 West Ocean Blvd, Suite
4200, Long Beach, CA 90802–4213.

Director, Southwest Fisheries Science Center, Na-
tional Marine Fisheries Service, NOAA, P.O. Box
271, La Jolla, CA 92038–0271.

Commander, Fourteenth Coast
Guard District, 300 Ala Moana
Blvd., Honolulu, HI 96850.

TABLE 2 TO § 600.502—AREAS OF RESPONSIBILITY OF NMFS AND U.S. COAST GUARD OFFICES

Area of responsibility Fishery National Marine Fisheries Serv-
ice U.S. Coast Guard

Atlantic Ocean—North of Cape Hatteras Northwest Atlantic Ocean Fish-
ery, including the Hake Fish-
ery.

Director, Northeast Center, Attn:
Observer Program.

Commander, Atlantic Area.

Atlantic Ocean—South of Cape Hatteras Atlantic Billfish and Sharks Fish-
ery.

Director, Northeast Center, Attn:
Observer Program.

Commander, Atlantic Area.

Gulf of Mexico .......................................... Royal Red Shrimp Fishery
Caribbean Sea—Pacific Ocean off the

States of California, Oregon, and
Washington.

Pacific Coast Groundfish Fish-
ery.

Director, Northwest Region; Di-
rector, Northwest Fisheries
Science Center.

Commander, Pacific Area.

North Pacific—Ocean and Bering Sea off
Alaska.

Gulf of Alaska Groundfish Fish-
ery.

Director, Alaska Region ............ Commander, Seventeenth
Coast Guard District.

Bering Sea and Aleutian Islands
Groundfish Fishery; Snail
Fishery.

Director, Alaska Fisheries
Science Center.

Pacific Ocean off Hawaii and Other U.S.
Insular Possessions in the Central and
Western Pacific.

Seamount Groundfish Fishery Director, Southwest Region ...... Commander, Fourteenth Coast
Guard District.

Pacific Pelagic Species Fishery;
Precious Coral Fishery.

Director, Southwest Center.

TABLE 3 TO § 600.502—U.S. COAST GUARD COMMUNICATIONS STATIONS AND FREQUENCIES

U.S. Coast Guard communications station IRCS
Radio-

telephone
Channel 1

GMT time

Boston ....................................................................................................................................................... NMF A–E 2330–1100.
B,C All.
D 1100–2330.
E (On request).

CAMSLANT Chesapeake (Portsmouth, VA) ............................................................................................ NMN A 2330–1100.
B,C All.
D 1100–2330.
E (On request).

New Orleans ............................................................................................................................................. NMG A 2330–1100.
B,C All.
D 1100–2330.
E (On request).

CAMSPAC Point Reyes (San Francisco, CA) .......................................................................................... NMC A–D All.
E (On request).

Honolulu .................................................................................................................................................... NMO A–D All.
E (On request).

Kodiak ....................................................................................................................................................... NOJ A–D All.
E (On request).

1 Carrier frequencies of duplex, high-frequency single-sideband channels are:
Letter Shore transmit Ship transmit

A ............ 4426.0 4134.0
B ............ 6501.0 6200.0
C ............ 8764.0 8240.0
D ............ 13089.0 12242.0
E ............ 17314.0 16432.0
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§ 600.503 Vessel and gear identification.

(a) Vessel identification. (1) The
operator of each FFV assigned an IRCS
must display that call sign amidships on
both the port and starboard sides of the
deckhouse or hull, so that it is visible
from an enforcement vessel, and on an
appropriate weather deck so it is visible
from the air.

(2) The operator of each FFV not
assigned an IRCS, such as a small
trawler associated with a mothership or
one of a pair of trawlers, must display
the IRCS of the associated vessel,
followed by a numerical suffix. (For
example, JCZM–1, JCZM–2, etc., would
be displayed on small trawlers not
assigned an IRCS operating with a
mothership whose IRCS is JCZM; JANP–
1 would be displayed by a pair trawler
not assigned an IRCS operating with a
trawler whose IRCS is JANP.)

(3) The vessel identification must be
in a color in contrast to the background
and must be permanently affixed to the
FFV in block Roman alphabet letters
and Arabic numerals at least 1 m in
height for FFV’s over 20 m in length,
and at least 0.5 m in height for all other
FFV’s.

(b) Navigational lights and shapes.
Each FFV must display the lights and
shapes prescribed by the International
Regulations for Preventing Collisions at
Sea, 1972 (TIAS 8587, and 1981
amendment TIAS 10672), for the
activity in which the FFV is engaged (as
described at 33 CFR part 81).

(c) Gear identification. (1) The
operator of each FFV must ensure that
all deployed fishing gear that is not
physically and continuously attached to
an FFV:

(i) Is clearly marked at the surface
with a buoy displaying the vessel
identification of the FFV (see paragraph
(a) of this section) to which the gear
belongs;

(ii) Has attached a light visible for 2
nautical miles (3.70 km) at night in good
visibility; and

(iii) Has a radio buoy.
Trawl codends passed from one vessel

to another are considered continuously
attached gear and are not required to be
marked.

(2) The operator of each FFV must
ensure that deployed longlines, strings
of traps or pots, and gillnets are marked
at the surface at each terminal end with:
(see § 600.503(c)(1)(i) through (c)(1)(iii)
of this section.

(3) Additional requirements may be
specified for the fishery in which the
vessel is engaged.

(4) Unmarked or incorrectly identified
fishing gear may be considered
abandoned and may be disposed of in

accordance with applicable Federal
regulations by any authorized officer.

(d) Maintenance. The operator of each
FFV must—

(1) Keep the vessel and gear
identification clearly legible and in good
repair;

(2) Ensure that nothing on the FFV
obstructs the view of the markings from
an enforcement vessel or aircraft; and

(3) Ensure that the proper
navigational lights and shapes are
displayed for the FFV’s activity and are
properly functioning.

§ 600.504 Facilitation of enforcement.
(a) General. (1) The owner, operator,

or any person aboard any FFV subject to
this subpart must immediately comply
with instructions and signals issued by
an authorized officer to stop the FFV; to
move the FFV to a specified location;
and to facilitate safe boarding and
inspection of the vessel, its gear,
equipment, records, and fish and fish
products on board for purposes of
enforcing the Magnuson Act and this
subpart.

(2) The operator of each FFV must
provide vessel position or other
information when requested by an
authorized officer within the time
specified in the request.

(b) Communications equipment. (1)
Each FFV must be equipped with a
VHF–FM radiotelephone station located
so that it may be operated from the
wheelhouse. Each operator must
maintain a continuous listening watch
on channel 16 (156.8 mHz).

(2) Each FFV must be equipped with
a radiotelephone station capable of
communicating via 2182 kHz (SSB)
radiotelephony and at least one set of
working frequencies identified in table
3 to § 600.502 appropriate to the fishery
in which the FFV is operating. Each
operator must monitor and be ready to
communicate via 2182 kHz (SSB)
radiotelephone each day from 0800
GMT to 0830 GMT and 2000 to 2030
GMT, and in preparation for boarding.

(3) FFV’s that are not equipped with
processing facilities and that deliver all
catches to a foreign processing vessel
are exempt from the requirements of
paragraph (b)(2) of this section.

(4) FFV’s with no IRCS that do not
catch fish and are used as auxiliary
vessels to handle codends, nets,
equipment, or passengers for a
processing vessel are exempt from the
requirements of paragraphs (b)(1) and
(b)(2) of this section.

(5) The appropriate Regional Director,
with the agreement of the appropriate
USCG commander, may, upon request
by a foreign nation, accept alternatives
to the radio requirements of this section

to certain FFV’s or types of FFV’s
operating in a fishery, provided they are
adequate for the communications needs
of the fishery.

(c) Communications procedures. (1)
Upon being approached by a USCG
vessel or aircraft, or other vessel or
aircraft with an authorized officer
aboard, the operator of any FFV subject
to this subpart must be alert for
communications conveying enforcement
instructions. The enforcement unit may
communicate by channel 16 VHF–FM
radiotelephone, 2182 kHz (SSB)
radiotelephone, message block from an
aircraft, flashing light or flag signals
from the International Code of Signals,
hand signal, placard, loudhailer, or
other appropriate means. The following
signals, extracted from the International
Code of Signals, are among those that
may be used.

(i) ‘‘AA, AA, AA, etc.’’, which is the
call for an unknown station. The
signaled vessel should respond by
identifying itself or by illuminating the
vessel identification required by
§ 600.505;

(ii) ‘‘RY–CY’’, meaning ‘‘You should
proceed at slow speed, a boat is coming
to you’’;

(iii) ‘‘SQ3’’, meaning ‘‘You should
stop or heave to; I am going to board
you’’; and

(iv) ‘‘L’’, meaning ‘‘You should stop
your vessel instantly.’’

(2) Failure of an FFV’s operator to
stop the vessel when directed to do so
by an authorized officer using VHF–FM
radiotelephone (channel 16), 2182 kHz
(SSB) radiotelephone (where required),
message block from an aircraft, flashing
light signal, flaghoist, or loudhailer
constitutes a violation of this subpart.

(3) The operator of or any person
aboard an FFV who does not understand
a signal from an enforcement unit and
who is unable to obtain clarification by
radiotelephone or other means must
consider the signal to be a command to
stop the FFV instantly.

(d) Boarding. The operator of an FFV
signaled for boarding must—

(1) Monitor 2182 kHz (SSB)
radiotelephone and channel 16 (156.8
mHz) VHF–FM radiotelephone;

(2) Stop immediately and lay to or
maneuver in such a way as to maintain
the safety of the FFV and facilitate
boarding by the authorized officer and
the boarding party or an observer;

(3) Provide the authorized officer,
boarding party, or observer a safe pilot
ladder. The operator must ensure the
pilot ladder is securely attached to the
FFV and meets the construction
requirements of Regulation 17, Chapter
V of the International Convention for
the Safety of Life at Sea (SOLAS), 1974
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(TIAS 9700 and 1978 Protocol, TIAS
10009), or a substantially equivalent
national standard approved by letter
from the Assistant Administrator, with
agreement with the USCG. Safe pilot
ladder standards are summarized below:

(i) The ladder must be of a single
length of not more than 9 m (30 ft),
capable of reaching the water from the
point of access to the FFV, accounting
for all conditions of loading and trim of
the FFV and for an adverse list of 15°.
Whenever the distance from sea level to
the point of access to the ship is more
than 9 m (30 ft), access must be by
means of an accommodation ladder or
other safe and convenient means.

(ii) The steps of the pilot ladder must
be—

(A) Of hardwood, or other material of
equivalent properties, made in one
piece free of knots, having an efficient
non-slip surface; the four lowest steps
may be made of rubber of sufficient
strength and stiffness or of other
suitable material of equivalent
characteristics;

(B) Not less than 480 mm (19 inches)
long, 115 mm (4.5 inches) wide, and 25
mm (1 inch) in depth, excluding any
non-slip device; and

(C) Equally spaced not less than 300
millimeters (12 inches) nor more than
380 mm (15 inches) apart and secured
in such a manner that they will remain
horizontal.

(iii) No pilot ladder may have more
than two replacement steps that are
secured in position by a method
different from that used in the original
construction of the ladder.

(iv) The side ropes of the ladder must
consist of two uncovered manila ropes
not less than 60 mm (2.25 inches) in
circumference on each side (or synthetic
ropes of equivalent size and equivalent
or greater strength). Each rope must be
continuous, with no joints below the top
step.

(v) Battens made of hardwood, or
other material of equivalent properties,
in one piece and not less than 1.80 m
(5 ft 10 inches) long must be provided
at such intervals as will prevent the
pilot ladder from twisting. The lowest
batten must be on the fifth step from the
bottom of the ladder and the interval
between any batten and the next must
not exceed nine steps.

(vi) Where passage onto or off the ship
is by means of a bulwark ladder, two
handhold stanchions must be fitted at
the point of boarding or leaving the FFV
not less than 0.70 m (2 ft 3 inches) nor
more than 0.80 m (2 ft 7 inches) apart,
not less than 40 mm (2.5 inches) in
diameter, and must extend not less than
1.20 m (3 ft 11 inches) above the top of
the bulwark.

(4) When necessary to facilitate the
boarding or when requested by an
authorized officer or observer, provide a
manrope, safety line, and illumination
for the ladder; and

(5) Take such other actions as
necessary to ensure the safety of the
authorized officer and the boarding
party and to facilitate the boarding and
inspection.

(e) Access and records. (1) The owner
and operator of each FFV must provide
authorized officers access to all spaces
where work is conducted or business
papers and records are prepared or
stored, including but not limited to,
personal quarters and areas within
personal quarters.

(2) The owner and operator of each
FFV must provide to authorized officers
all records and documents pertaining to
the fishing activities of the vessel,
including but not limited to, production
records, fishing logs, navigation logs,
transfer records, product receipts, cargo
stowage plans or records, draft or
displacement calculations, customs
documents or records, and an accurate
hold plan reflecting the current
structure of the vessel’s storage and
factory spaces.

(f) Product storage. The operator of
each permitted FFV storing fish or fish
products in a storage space must ensure
that all non-fish product items are
neither stowed beneath nor covered by
fish products, unless required to
maintain the stability and safety of the
vessel. These items include, but are not
limited to, portable conveyors, exhaust
fans, ladders, nets, fuel bladders, extra
bin boards, or other movable non-
product items. These items may be in
the space when necessary for safety of
the vessel or crew or for storage of the
product. Lumber, bin boards, or other
dunnage may be used for shoring or
bracing of product to ensure safety of
crew and to prevent shifting of cargo
within the space.

§ 600.505 Prohibitions.

(a) It is unlawful for any person to do
any of the following:

(1) Ship, transport, offer for sale, sell,
purchase, import, export, or have
custody, control, or possession of any
fish taken or retained in violation of the
Magnuson Act, the applicable GIFA,
this subpart, or any permit issued under
this subpart;

(2) Refuse to allow an authorized
officer to board an FFV for purposes of
conducting any search or inspection in
connection with the enforcement of the
Magnuson Act, the applicable GIFA,
this subpart, or any other permit issued
under this subpart;

(3) Assault, resist, oppose, impede,
intimidate, or interfere with any
authorized officer in the conduct of any
inspection or search described in
paragraph (a)(2) of this section;

(4) Resist a lawful arrest for any act
prohibited by the Magnuson Act, the
applicable GIFA, this subpart, or any
permit issued under this subpart;

(5) Interfere with, delay, or prevent by
any means the apprehension or arrest of
another person with the knowledge that
such other person has committed any
act prohibited by the Magnuson Act, the
applicable GIFA, this subpart, or any
permit issued under this subpart;

(6) Interfere with, obstruct, delay,
oppose, impede, intimidate, or prevent
by any means any boarding,
investigation or search, wherever
conducted, in the process of enforcing
the Magnuson Act, the applicable GIFA,
this subpart, or any permit issued under
this subpart;

(7) Engage in any fishing activity for
which the FFV does not have a permit
as required under § 600.501;

(8) Engage in any fishing activity
within the EEZ without a U.S. observer
aboard the FFV, unless the requirement
has been waived by the appropriate
Regional Director;

(9) Retain or attempt to retain within
the EEZ, directly or indirectly, any U.S.
harvested fish, unless the FFV has a
permit for Activity Codes 4 or 6.

(10) Use any fishing vessel to engage
in fishing after the revocation, or during
the period of suspension, of an
applicable permit issued under this
subpart;

(11) Violate any provision of the
applicable GIFA;

(12) Falsely or incorrectly complete
(including by omission) a permit
application or permit form as specified
in § 600.501 (d) and (k);

(13) Fail to report to the Assistant
Administrator within 15 days any
change in the information contained in
the permit application for a FFV, as
specified in § 600.503(k);

(14) Assault, resist, oppose, impede,
intimidate, or interfere with an observer
placed aboard an FFV under this
subpart;

(15) Interfere with or bias the
sampling procedure employed by an
observer, including sorting or discarding
any catch prior to sampling, unless the
observer has stated that sampling will
not occur; or tamper with, destroy, or
discard an observer’s collected samples,
equipment, records, photographic film,
papers, or effects without the express
consent of the observer;

(16) Prohibit or bar by command,
impediment, threat, coercion, or refusal
of reasonable assistance, an observer
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from collecting samples, conducting
product recovery rate determinations,
making observations, or otherwise
performing the observer’s duties;

(17) Harass or sexually harass an
authorized officer or observer;

(18) Fail to provide the required
assistance to an observer as described at
§ 600.506 (c) and (d);

(19) Fail to identify, falsely identify,
fail to properly maintain, or obscure the
identification of the FFV or its gear as
required by this subpart;

(20) Falsify or fail to make, keep,
maintain, or submit any record or report
required by this subpart;

(21) Fail to return to the sea or fail to
otherwise treat prohibited species as
required by this subpart;

(22) Fail to report or falsely report any
gear conflict;

(23) Fail to report or falsely report any
loss, jettisoning, or abandonment of
fishing gear or other article into the EEZ
that might interfere with fishing,
obstruct fishing gear or vessels, or cause
damage to any fishery resource or
marine mammals;

(24) Continue Activity Codes 1
through 4 after those activity codes have
been canceled under § 600.511;

(25) Fail to maintain health and safety
standards set forth in § 600.506(d);

(26) Violate any provisions of
regulations for specific fisheries of this
subpart;

(27) On a scientific research vessel,
engage in fishing other than recreational
fishing authorized by applicable state,
territorial, or Federal regulations;

(28) Violate any provision of this
subpart, the Magnuson Act, the
applicable GIFA, any notice issued
under this subpart or any permit issued
under this subpart; or

(29) Attempt to do any of the
foregoing.

(b) It is unlawful for any FFV, and for
the owner or operator of any FFV except
an FFV engaged only in recreational
fishing, to fish—

(1) Within the boundaries of any state,
unless the fishing is authorized by the
Governor of that state as permitted by
section 306(c) of the Magnuson Act to
engage in a joint venture for processing
and support with U.S. fishing vessels in
the internal waters of that state; or

(2) Within the EEZ, or for any
anadromous species or continental shelf
fishery resources beyond the EEZ,
unless the fishing is authorized by, and
conducted in accordance with, a valid
permit issued under § 600.501.

§ 600.506 Observers.
(a) General. To carry out such

scientific, compliance monitoring, and
other functions as may be necessary or

appropriate to carry out the purposes of
the Magnuson Act, the appropriate
Regional or Science and Research
Director (see table 2 to § 600.502) may
assign U.S. observers to FFV’s. Except as
provided for in section 201(i)(2) of the
Magnuson Act, no FFV may conduct
fishing operations within the EEZ
unless a U.S. observer is aboard.

(b) Effort plan. To ensure the
availability of an observer as required by
this section, the owners and operators of
FFV’s wanting to fish within the EEZ
will submit to the appropriate Regional
Director or Science and Research
Director; and also to the Chief, Office of
Enforcement, NMFS, Silver Spring,
MD., a schedule of fishing effort 30 days
prior to the beginning of each quarter.
A quarter is a time period of 3
consecutive months beginning January
1, April 1, July 1, and October 1 of each
year. The schedule will contain the
name and IRCS of each FFV intending
to fish within the EEZ during the
upcoming quarter, and each FFV’s
expected date of arrival and expected
date of departure.

(1) The appropriate Regional or
Science and Research Director must be
notified immediately of any substitution
of vessels or any cancellation of plans
to fish in the EEZ for FFV’s listed in the
effort plan required by this section.

(2) If an arrival date of an FFV will
vary more than 5 days from the date
listed in the quarterly schedule, the
appropriate Regional or Science and
Research Director must be notified at
least 10 days in advance of the
rescheduled date of arrival. If the notice
required by this paragraph (b)(2) is not
given, the FFV may not engage in
fishing until an observer is available and
has been placed aboard the vessel or the
requirement has been waived by the
appropriate Regional or Science and
Research Director.

(c) Assistance to observers. To assist
the observer in the accomplishment of
his or her assigned duties, the owner
and operator of an FFV to which an
observer is assigned must—

(1) Provide, at no cost to the observer
or the United States, accommodations
for the observer aboard the FFV that are
equivalent to those provided to the
officers of that vessel;

(2) Cause the FFV to proceed to such
places and at such times as may be
designated by the appropriate Regional
or Science and Research Director for the
purpose of embarking and debarking the
observer;

(3) Allow the observer to use the
FFV’s communications equipment and
personnel upon demand for the
transmission and receipt of messages;

(4) Allow the observer access to and
use of the FFV’s navigation equipment
and personnel upon demand to
determine the vessel’s position;

(5) Allow the observer free and
unobstructed access to the FFV’s bridge,
trawl, or working decks, holding bins,
processing areas, freezer spaces, weight
scales, cargo holds and any other space
that may be used to hold, process,
weigh, or store fish or fish products at
any time;

(6) Allow the observer to inspect and
copy the FFV’s daily log,
communications log, transfer log, and
any other log, document, notice, or
record required by these regulations;

(7) Provide the observer copies of any
records required by these regulations
upon demand;

(8) Notify the observer at least 15
minutes before fish are brought on board
or fish or fish products are transferred
from the FFV to allow sampling the
catch or observing the transfer, unless
the observer specifically requests not to
be notified; and

(9) Provide all other reasonable
assistance to enable the observer to
carry out his or her duties.

(d) Health and safety standards. All
foreign fishing vessels to which an
observer is deployed must maintain, at
all times that the vessel is in the EEZ,
the following:

(1) At least one working radar;
(2) Functioning navigation lights as

required by international law;
(3) A watch on the bridge by

appropriately trained and experienced
personnel while the vessel is underway;

(4) Lifeboats and/or inflatable life rafts
with a total carrying capacity equal to or
greater than the number of people
aboard the vessel. Lifeboats and
inflatable life rafts must be maintained
in good working order and be readily
available;

(5) Life jackets equal or greater in
number to the total number of persons
aboard the vessel. Life jackets must be
stowed in readily accessible and plainly
marked positions throughout the vessel,
and maintained in a state of good repair;

(6) At least one ring life buoy for each
25 ft (7.6 m) of vessel length, equipped
with automatic water lights. Ring life
buoys must have an outside diameter of
not more than 32 inches (81.3 cm) nor
less than 30 inches (76.2 cm), and must
be maintained in a state of good repair.
Ring life buoys must be readily
available, but not positioned so they
pose a threat of entanglement in work
areas. They must be secured in such a
way that they can be easily cast loose in
the event of an emergency;

(7) At least one VHF-FM radio with a
functioning channel 16 (156.8 mHz),



19415Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

International Distress, Safety and
Calling Frequency, and one functioning
AM radio (SSB-Single Side Band)
capable of operating at 2182 kHz (SSB).
Radios will be maintained in a radio
room, chartroom, or other suitable
location;

(8) At least one Emergency Position
Indicating Radio Beacon (EPIRB),
approved by the USCG for offshore
commercial use, stowed in a location so
as to make it readily available in the
event of an emergency;

(9) At least six hand-held, rocket-
propelled, parachute, red-flare distress
signals, and three orange-smoke distress
signals stowed in the pilothouse or
navigation bridge in portable watertight
containers;

(10) All lights, shapes, whistles,
foghorns, fog bells and gongs required
by and maintained in accordance with
the International Regulations for
Preventing Collisions at Sea; and

(11) Clean and sanitary conditions in
all living spaces, food service and
preparation areas and work spaces
aboard the vessel.

(e) Observer transfers. (1) The
operator of the FFV must ensure that
transfers of observers at sea via small
boat or raft are carried out during
daylight hours as weather and sea
conditions allow, and with the
agreement of the observer involved. The
FFV operator must provide the observer
3 hours advance notice of at-sea
transfers, so that the observer may
collect personal belongings, equipment,
and scientific samples.

(2) The FFV’s involved must provide
a safe pilot ladder and conduct the
transfer according to the procedures of
§ 600.506(d) to ensure the safety of the
during the transfer.

(3) An experienced crew member
must assist the observer in the small
boat or raft in which the transfer is
made.

(f) Supplementary observers. In the
event funds are not available from
Congressional appropriations of fees
collected to assign an observer to a
foreign fishing vessel, the appropriate
Regional or Science and Research
Director will assign a supplementary
observer to that vessel. The costs of
supplementary observers will be paid
for by the owners and operators of
foreign fishing vessels as provided for in
paragraph (h) of this section.

(g) Supplementary observer authority
and duties. (1) A supplementary
observer aboard a foreign fishing vessel
has the same authority and must be
treated in all respects as an observer
who is employed by NMFS, either
directly or under contract.

(2) The duties of supplementary
observers and their deployment and
work schedules will be specified by the
appropriate Regional or Science and
Research Director.

(3) All data collected by
supplementary observers will be under
the exclusive control of the Assistant
Administrator.

(h) Supplementary observer
payment—(1) Method of payment. The
owners and operators of foreign fishing
vessels must pay directly to the
contractor the costs of supplementary
observer coverage. Payment must be
made to the contractor supplying
supplementary observer coverage either
by letter of credit or certified check
drawn on a federally chartered bank in
U.S. dollars, or other financial
institution acceptable to the contractor.
The letter of credit used to pay
supplementary observer fees to
contractors must be separate and
distinct from the letter of credit required
by § 600.518(b)(2). Billing schedules
will be specified by the terms of the
contract between NOAA and the
contractors. Billings for supplementary
observer coverage will be approved by
the appropriate Regional or Science and
Research Director and then transmitted
to the owners and operators of foreign
fishing vessels by the appropriate
designated representative. Each country
will have only one designated
representative to receive observer bills
for all vessels of that country, except as
provided for by the Assistant
Administrator. All bills must be paid
within 10 working days of the billing
date. Failure to pay an observer bill will
constitute grounds to revoke fishing
permits. All fees collected under this
section will be considered interim in
nature and subject to reconciliation at
the end of the fiscal year in accordance
with paragraph (h)(4) of this section and
§ 600.518(d).

(2) Contractor costs. The costs
charged for supplementary observer
coverage to the owners and operators of
foreign fishing vessels may not exceed
the costs charged to NMFS for the same
or similar services, except that
contractors may charge to the owners
and operators of foreign fishing vessels
an additional fee to cover the
administrative costs of the program not
ordinarily part of contract costs charged
to NMFS. The costs charged foreign
fishermen for supplementary observers
may include, but are not limited to the
following:

(i) Salary and benefits, including
overtime, for supplementary observers;

(ii) The costs of post-certification
training required by paragraph (j)(2) of
this section;

(iii) The costs of travel, transportation,
and per diem associated with deploying
supplementary observers to foreign
fishing vessels including the cost of
travel, transportation, and per diem
from the supplementary observer’s post
of duty to the point of embarkation to
the foreign fishing vessel, and then from
the point of disembarkation to the post
of duty from where the trip began. For
the purposes of these regulations, the
appropriate Regional or Science and
Research Director will designate posts of
duty for supplementary observers;

(iv) The costs of travel, transportation,
and per diem associated with the
debriefing following deployment of a
supplementary observer by NMFS
officials; and

(v) The administrative and overhead
costs incurred by the contractor and, if
appropriate, a reasonable profit.

(3) NMFS costs. The owners and
operators of foreign fishing vessels must
also pay to NMFS as part of the
surcharge required by section 201(i)(4)
of the Magnuson Act, the following
costs:

(i) The costs of certifying applicants
for the position of supplementary
observer;

(ii) The costs of any equipment,
including safety equipment, sampling
equipment, operations manuals, or other
texts necessary to perform the duties of
a supplementary observer. The
equipment will be specified by the
appropriate Regional or Science and
Research Director according to the
requirements of the fishery to which the
supplementary observer will be
deployed;

(iii) The costs associated with
communications with supplementary
observers for transmission of data and
routine messages;

(iv) For the purposes of monitoring
the supplementary observer program,
the costs for the management and
analysis of data;

(v) The costs for data editing and
entry;

(vi) Any costs incurred by NMFS to
train, deploy or debrief a supplementary
observer; and

(vii) The cost for U.S. Customs
inspection for supplementary observers
disembarking after deployment.

(4) Reconciliation. Fees collected by
the contractor in excess of the actual
costs of supplementary observer
coverage will be refunded to the owners
and operators of foreign fishing vessels,
or kept on deposit to defray the costs of
future supplementary observer coverage.
Refunds will be made within 60 days
after final costs are determined and
approved by NMFS.



19416 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

(i) Supplementary observer
contractors—(1) Contractor eligibility.
Supplementary observers will be
obtained by NMFS from persons or
firms having established contracts to
provide NMFS with observers. In the
event no such contract is in place,
NMFS will use established, competitive
contracting procedures to select persons
or firms to provide supplementary
observers. The services supplied by the
supplementary observer contractors will
be as described within the contract and
as specified below.

(2) Supplementary observer
contractors must submit for the
approval of the Assistant Administrator
the following:

(i) A copy of any contract, including
all attachments, amendments, and
enclosures thereto, between the
contractor and the owners and operators
of foreign fishing vessels for whom the
contractor will provide supplementary
observer services;

(ii) All application information for
persons whom the contractor desires to
employ as certified supplementary
observers;

(iii) Billing schedules and billings to
the owners and operators of foreign
fishing vessels for further transmission
to the designated representative of the
appropriate foreign nation; and

(iv) All data on costs.
(j) Supplementary observers—

certification, training—(1) Certification.
The appropriate Regional or Science
and Research Director will certify
persons as qualified for the position of
supplementary observer once the
following conditions are met:

(i) The candidate is a citizen or
national of the United States.

(ii) The candidate has education or
experience equivalent to the education
or experience required of persons used
as observers by NMFS as either Federal
personnel or contract employees. The
education and experience required for
certification may vary according to the
requirements of managing the foreign
fishery in which the supplementary
observer is to be deployed.
Documentation of U.S. citizenship or
nationality, and education or experience
will be provided from personal
qualification statements on file with
NMFS contractors who provide
supplementary observer services, and
will not require the submission of
additional information to NMFS.

(2) Training. Prior to deployment to
foreign fishing vessels, certified
supplementary observers must also meet
the following conditions:

(i) Each certified supplementary
observer must satisfactorily complete a
course of training approved by the

appropriate Regional or Science and
Research Director as equivalent to that
received by persons used as observers
by NMFS as either Federal personnel or
contract employees. The course of
training may vary according to the
foreign fishery in which the
supplementary observer is to be
deployed.

(ii) Each certified supplementary
observer must agree in writing to abide
by standards of conduct as set forth in
Department of Commerce
Administrative Order 202–735 (as
provided by the contractor).

(k) Supplementary observer
certification suspension or revocation.
(1) Certification of a supplementary
observer may be suspended or revoked
by the Assistant Administrator under
the following conditions:

(i) A supplementary observer fails to
perform the duties specified in
paragraph (g)(2) of this section.

(ii) A supplementary observer fails to
abide by the standards of conduct
described by Department of Commerce
Administrative Order 202–735.

(2) The suspension or revocation of
the certification of a supplementary
observer by the Assistant Administrator
may be based on the following:

(i) Boarding inspection reports by
authorized officers of the USCG or
NMFS, or other credible information,
that indicate a supplementary observer
has failed to abide by the established
standards of conduct; or

(ii) An analysis by NMFS of the data
collected by a supplementary observer
indicating improper or incorrect data
collection or recording. The failure to
properly collect or record data is
sufficient to justify decertification of
supplementary observers; no intent to
defraud need be demonstrated.

(3) The Assistant Administrator will
notify the supplementary observer, in
writing, of the Assistant Administrator’s
intent to suspend or revoke certification,
and the reasons therefor, and provide
the supplementary observer a
reasonable opportunity to respond. If
the Assistant Administrator determines
that there are disputed questions of
material fact, then the Assistant
Administrator may in this respect
appoint an examiner to make an
informal fact-finding inquiry and
prepare a report and recommendations.

§ 600.507 Recordkeeping.
(a) General. The owner and operator

of each FFV must maintain timely and
accurate records required by this section
as modified by the regulations for the
fishery in which the FFV is engaged.

(1) The owner and operator of each
FFV must maintain all required records

in English, based on Greenwich mean
time (GMT) unless otherwise specified
in the regulation, and make them
immediately available for inspection
upon the request of an authorized
officer or observer.

(2) The owner and operator of each
FFV must retain all required records on
board the FFV whenever it is in the
EEZ, for 3 years after the end of the
permit period.

(3) The owner and operator of each
FFV must retain the required records
and make them available for inspection
upon the request of an authorized
officer at any time during the 3 years
after the end of the permit period,
whether or not such records are on
board the vessel.

(4) The owner and operator of each
FFV must provide to the Assistant
Administrator, in the form and at the
times prescribed, any other information
requested that the Assistant
Administrator determines is necessary
to fulfill the fishery conservation,
management and enforcement purposes
of the Magnuson Act.

(b) Communications log. The owner
and operator of each FFV must record
in a separate communications log, at the
time of transmittal, the time and content
of each notification made under
§ 600.504.

(c) Transfer log. Except for the
transfer of unsorted, unprocessed fish
via codend from a catching vessel to a
processing vessel (Activity Code 2 or 4),
the owner and operator of each FFV
must record, in a separate transfer log,
each transfer or receipt of any fish or
fishery product, including quantities
transferred or offloaded outside the EEZ.
The operator must record in the log
within 12 hours of the completion of the
transfer:

(1) The time and date (GMT) and
location (in geographic coordinates) the
transfer began and was completed;

(2) The product weight, by species
and product (use species and product
codes), of all fish transferred, to the
nearest 0.01 mt; and

(3) The name, IRCS, and permit
number of both the FFV offloading the
fish and the FFV receiving the fish.

(d) Daily fishing log. (1) The owner or
operator of each FFV authorized to
catch fish (Activity Code 1) must
maintain a daily fishing log of the effort,
catch and production of the FFV, as
modified by paragraph (d)(2) of this
section and the regulations for the
fishery in which the FFV is engaged.
The operator must maintain on a daily
and cumulative basis for the permit
period a separate log for each fishery
(see table 2 to § 600.502) in which the
FFV is engaged according to this section
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and in the format specified in the
instructions provided with the permit or
other format authorized under
paragraph (k) of this section. Daily effort
entries are required for each day the
vessel conducts fishing operations
within the EEZ. Daily entries are not
required whenever the FFV is in port or
engaged in a joint venture in the
internal waters of a state. Each page of
log may contain entries pertaining to
only one day’s fishing operations or one
gear set, whichever is longer.

(2) The owner or operator of each FFV
authorized to catch fish (Activity Code
1) and that delivers all catches to a
processing vessel, must maintain only
‘‘SECTION ONE—EFFORT,’’ of the
daily fishing log, provided the
processing vessel maintains a daily
consolidated fishing log as described in
paragraphs (f) and (g) of this section.

(e) Daily fishing log—contents. The
daily fishing log must contain the
following information, as modified by
paragraph (d)(2) of this section and the
regulations for the fishery in which the
FFV is engaged, and be completed
according to the format and instructions
provided with the permit or other
format authorized under paragraph (k)
of this section.

(1) ‘‘SECTION ONE—EFFORT’’ must
contain on a daily basis—

(i) A consecutive page number,
beginning with the first day the vessel
started fishing operations within the
EEZ and continuing throughout the log;

(ii) The date (based on GMT);
(iii) The FFV’s name;
(iv) The FFV’s IRCS;
(v) The FFV’s U.S. permit number;
(vi) The FFV’s noon (1200 GMT)

position in geographic coordinates; and
(vii) The master or operator’s

signature or title.
(2) ‘‘SECTION ONE—EFFORT’’ must

contain, for each trawl or set, as
appropriate to the gear type employed—

(i) The consecutive trawl or set
number, beginning with the first set of
the calendar year;

(ii) The fishing area in which the
trawl or set was completed;

(iii) The gear type;
(iv) The time the gear was set;
(v) The position of the set;
(vi) The course of the set;
(vii) The sea depth;
(viii) The depth of the set;
(ix) The duration of the set;
(x) The hauling time;
(xi) The position of the haul;
(xii) The number of pots or longline

units (where applicable);
(xiii) The average number of hooks

per longline unit (where applicable);
(xiv) The trawl speed (where

applicable);

(xv) The mesh size of the trawl’s
codend (where applicable); and

(xvi) The estimated total weight of the
catch for the trawl of set, to at least the
nearest metric ton round weight.

(3) ‘‘SECTION TWO—CATCH’’ must
contain, for each trawl or set—

(i) The consecutive set or trawl
number from ‘‘SECTION ONE’’;

(ii) The catch of each allocated
species or species group to at least the
nearest 0.1 mt round weight;

(iii) The prohibited species catch to at
least the nearest 0.1 mt round weight or
by number, as required by the
regulations for the fishery in which the
FFV is engaged; and

(iv) The species code of each marine
mammal caught and its condition when
released.

(4) ‘‘SECTION TWO—CATCH’’ must
contain, on a daily basis—

(i) The species codes for all allocated
or prohibited species or species groups
caught;

(ii) For each allocated species—the
amount, to at least the nearest 0.1 mt,
and the daily disposition, either
processed for human consumption, used
for fishmeal, or discarded; the daily
catch by fishing area; the daily catch for
all fishing areas; and the cumulative
total catch;

(iii) For the total catch of allocated
species—the amount to at least the
nearest 0.1 mt and the daily disposition,
daily total catch by fishing area, daily
total catch for all fishing areas, and
cumulative total catch; and

(iv) The catch by fishing area, daily
total, and cumulative total of each
prohibited species.

(5) ‘‘SECTION THREE—
PRODUCTION’’ must contain, on a
daily basis, for each allocated species
caught and product produced—

(i) The product by species code and
product type;

(ii) The daily product recovery rate of
each species and product;

(iii) The daily total product produced
by species to at least the nearest 0.01 mt;

(iv) The cumulative total of each
product to at least the nearest 0.01 mt;

(v) The cumulative amount of product
transferred;

(vi) The balance of product remaining
aboard the FFV;

(vii) The total daily amount,
cumulative amount, transferred product
and balance of frozen product aboard
the FFV to the nearest 0.01 mt; and

(viii) Transferred amount and balance
of fishmeal and fish oil aboard to at least
the nearest 0.01 mt.

(f) Daily consolidated fishing log. The
owner or operator of each FFV that
receives unsorted, unprocessed fish
from foreign catching vessels (Activity

Code 2) for processing must maintain a
daily consolidated fishing log of the
effort, catch and production of its
associated foreign catching vessels and
the processing vessel, as modified by
the regulations for the fishery in which
the FFV is engaged. This log is separate
and in addition to any log required by
paragraphs (d) and (e) of this section.
The owner or operator must maintain a
separate log for each fishery in which
the FFV is engaged (see table 2 of
§ 600.504) on a daily and cumulative
basis for the permit period according to
this section and in the format specified
in the instructions provided with the
permit or other format authorized by
paragraph (k) of this section. Each page
of the log may contain entries pertaining
to only 1 day’s fishing operations.

(g) Daily consolidated fishing log—
contents. Daily consolidated fishing logs
must contain the following information,
as modified by the fishery in which the
vessel is engaged, and be completed
according to the format and instructions
provided with the permit or other
format authorized under paragraph (k)
of this section.

(1) ‘‘SECTION ONE—EFFORT’’ must
contain, on a daily basis, that
information required in paragraph (e)(1)
of this section.

(2) ‘‘SECTION TWO—CATCH’’ must
contain for each foreign catching vessel,
on a daily basis and by area—

(i) The name and IRCS of the foreign
catching vessel;

(ii) The fishing area number from
which the fish were caught (where the
foreign catching vessel caught fish in
more than one area, a daily entry for
each area must be made);

(iii) The receipts of each allocated
species or species group, to at least the
nearest 0.1 mt round weight;

(iv) The receipts of each prohibited
species and species group to at least the
nearest 0.1 mt round weight, or by
number, as required by the fishery in
which the FFV is engaged; and

(v) The species code of each marine
mammal received and its condition
when released.

(3) ‘‘SECTION TWO—CATCH’’—must
contain, on a daily basis—

(i) The species codes for all allocated
or prohibited species or species groups
received;

(ii) For each allocated species—the
amount, to at least the nearest 0.1 mt,
and the daily disposition, either
processed for human consumption, used
for fishmeal, or discarded; the daily
receipts by fishing area; the daily catch
for all fishing areas; and the cumulative
total catch;

(iii) For the total receipts of allocated
species—the amount, to at least the
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nearest tenth of a metric ton (0.1 mt),
and the daily disposition, daily total
receipts by fishing area, daily total
receipts for all fishing areas, and
cumulative total receipts; and

(iv) The receipts by fishing area, daily
total and cumulative total of each
prohibited species.

(4) ‘‘SECTION THREE—
PRODUCTION’’ must contain, on a
daily basis, for each allocated species
received and product produced that
information required in paragraph (e)(5)
of this section.

(h) Daily joint venture log. The
operator of each FFV that receives U.S.-
harvested fish from U.S. fishing vessels
in a joint venture (Activity Code 4) must
maintain a daily joint venture log of the
effort, catch and production of its
associated U.S. fishing vessels and the
processing vessel as modified by the
regulations for the fishery in which the
FFV is engaged. This log is separate and
in addition to any log required by
paragraphs (d) and (f) of this section.
The operator must maintain a separate
log for each fishery in which the FFV is
engaged, on a daily and cumulative
basis, according to this section and in
the format specified in the instructions
provided with the permit or other
format authorized under paragraph (k)
of this section. Receipts of fish caught
outside the EEZ must be included. Each
page of the log may contain entries
pertaining to only one day’s fishing
operations.

(i) Daily joint venture log—contents.
Daily joint venture logs must contain
the following information, as modified
by the fishery in which the vessel is
engaged, and be completed according to
the format and instructions provided
with the permit or other format
authorized under paragraph (k) of this
section.

(1) ‘‘SECTION ONE—EFFORT’’ must
contain, on a daily basis, that
information required in paragraph (e)(1)
of this section.

(2) ‘‘SECTION ONE—EFFORT’’ must
contain for each receipt of a codend—

(i) The consecutive codend number,
beginning with the first codend received
for the calendar year;

(ii) The name of the U.S. fishing
vessel the codend was received from;

(iii) The fishing area where the
codend was received;

(iv) The time the codend was
received;

(v) The position the codend was
received; and

(vi) The estimated weight of the
codend to at least the nearest metric ton
round weight.

(3) ‘‘SECTION TWO—CATCH’’ must
contain, for each codend received—

(i) The consecutive codend number
from ‘‘SECTION ONE’’;

(ii) The receipts of each authorized
species or species group and its
disposition, either processed for human
consumption, used for fishmeal,
discarded, or returned to the U.S.
fishing vessel, to at least the nearest 0.1
mt round weight;

(iii) The estimated receipts of each
prohibited species or species group and
its disposition, either discarded or
returned to the U.S. fishing vessel if
authorized in the fishery in which the
U.S. vessel is engaged, to at least the
nearest 0.1 mt round weight; and

(iv) The species code of each marine
mammal received and its condition
when released.

(4) ‘‘SECTION TWO—CATCH’’ must
contain on a daily basis—

(i) The species codes of all authorized
or prohibited species or species groups
received;

(ii) The daily disposition, as described
in paragraph (i)(3)(ii) of this section,
daily total, and cumulative total receipts
of each authorized species or species
groups;

(iii) The daily disposition, daily total
and cumulative total receipts of all
authorized species or species groups;
and

(iv) The daily and cumulative total
receipts of prohibited species groups
and their disposition as described in
paragraph (i)(3)(iii) of this section.

(5) ‘‘SECTION THREE—
PRODUCTION’’ must contain, on a
daily basis, for each authorized species
or species group received and product
produced, that information required in
paragraph (e)(5) of this section.

(j) Daily log maintenance. The logs
required by paragraphs (e) through (i) of
this section must be maintained
separately for each fishery (see table 2
to § 600.502).

(1) The effort section (all of
‘‘SECTION ONE’’) of the daily logs must
be updated within 2 hours of the
hauling or receipt time. The catch or
receipt by trawl or set (‘‘SECTION
TWO’’) must be entered within 12 hours
of the hauling or receipt time. The daily
and cumulative total catch or receipts
(‘‘SECTION TWO’’) and the production
portion (‘‘SECTION THREE’’) of the log
must be updated within 12 hours of the
end of the day on which the catch was
taken. The date of catch is the day and
time (GMT) the gear is hauled.

(2) Entries for total daily and
cumulative catch or receipt weights
(disposition ‘‘C’’ or ‘‘M’’) must be based
on the most accurate method available
to the vessel, either scale round weights
or factory weights converted to round
weights. Entries for daily and

cumulative weights of discarded or
returned fish (disposition ‘‘D’’ or ‘‘R’’)
must be based on the most accurate
method available to the vessel, either
actual count, scale round weight, or
estimated deck weights. Entries for
product weights must be based on the
number of production units (pans,
boxes, blocks, trays, cans, or bags) and
the average weight of the production
unit, with reasonable allowances for
water added. Allowances for water
added cannot exceed 5 percent of the
unit weight. Product weights cannot be
based on the commercial or arbitrary
wholesale weight of the product, but
must be based on the total actual weight
of the product as determined by
representative samples.

(3) The owner or operator must make
all entries in indelible ink, with
corrections to be accomplished by lining
out and rewriting, rather than erasure.

(k) Alternative log formats. As an
alternative to the use of the specific
formats provided, a Nation may submit
a proposed log format for FFV’s of that
Nation for a general type of fishery
operation in a fishery (i.e., joint venture
operations) to the appropriate Regional
Director and the USCG commander (see
tables 1 and 2 to § 600.502). With the
agreement of the USCG commander, the
Regional Director may authorize the use
of that log format for vessels of the
requesting Nation.

§ 600.508 Fishing operations.

(a) Catching. Each FFV authorized for
activity code 1 may catch fish. An FFV
may retain its catch of any species or
species group for which there is an
unfilled national allocation. All fish
caught will be counted against the
national allocation, even if the fish are
discarded, unless exempted by the
regulations of the fishery in which the
FFV is engaged. Catching operations
may be conducted as specified by the
regulations of the fishery in which the
FFV is engaged and as modified by the
FFV’s permit.

(b) Scouting. Each FFV authorized for
Activity Codes 1 through 6 may scout
for fish. Scouting may be conducted
only in the fisheries area authorized by
the scouting vessel’s permit and under
such other circumstances as may be
designated in this subpart or the permit.

(c) Processing. Each FFV with
Activity Code 1 or 2 may process fish.
Processing may only be conducted
whenever and wherever catching
operations for FFV’s of that Nation are
permitted, whenever and wherever joint
venture operations are authorized by an
FFV’s permit under Activity Code 4,
and under such other circumstances as
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may be designated in this subpart or the
permit.

(d) Support. Each FFV with Activity
Codes 1, 2, 3, 5, or 8 may support other
permitted FFV’s. Each FFV with
Activity Codes 4 or 6 may support U.S.
vessels. Support operations may be
conducted only in the fisheries areas
authorized by the supporting vessel’s
permit, and under such other
circumstances as may be designated in
this subpart or the permit.

(e) Joint ventures. Each FFV with
Activity Code 4 in addition to Activity
Codes 1 or 2 may also conduct
operations with U.S. fishing vessels.
These joint venture operations with U.S.
fishing vessels may be conducted
throughout the EEZ, and under such
other circumstances as may be
designated in these regulations or the
permit. FFV’s with activity code 4 may
continue operations assisting U.S.
fishing vessels, despite closures under
§ 600.511(a).

(f) Each FFV authorized by the
Governor of a state under section 306(c)
of the Magnuson Act may engage in
processing and support of U.S. fishing
vessels within the internal waters of that
state, in compliance with terms and
conditions set by the authorizing
Governor.

§ 600.509 Prohibited species.
(a) The owner or operator of each FFV

must minimize its catch or receipt of
prohibited species.

(b) After allowing for sampling by an
observer (if any), the owner or operator
of each FFV must sort its catch of fish
received as soon as possible and return
all prohibited species and species parts
to the sea immediately with a minimum
of injury, regardless of condition, unless
a different procedure is specified by the
regulations for the fishery in which the
FFV is engaged. All prohibited species
must be recorded in the daily fishing log
and other fishing logs as specified by
the regulations for the fishery in which
the FFV is engaged.

(c) All species of fish that an FFV has
not been specifically allocated or
authorized under this subpart to retain,
including fish caught or received in
excess of any allocation or
authorization, are prohibited species.

(d) It is a rebuttable presumption that
any prohibited species or species part
found on board an FFV was caught and
retained in violation of this section.

§ 600.510 Gear avoidance and disposal.
(a) Vessel and gear avoidance. (1)

FFV’s arriving on fishing grounds where
fishing vessels are already fishing or
have set their gear for that purpose must
ascertain the position and extent of gear

already placed in the sea and must not
place themselves or their fishing gear so
as to interfere with or obstruct fishing
operations already in progress. Vessels
using mobile gear must avoid fixed
fishing gear.

(2) The operator of each FFV must
maintain on its bridge a current plot of
broadcast fixed-gear locations for the
area in which it is fishing, as required
by the regulations for the fishery in
which the FFV is engaged.

(b) Gear conflicts. The operator of
each FFV that is involved in a conflict
or that retrieves the gear of another
vessel must immediately notify the
appropriate USCG commander
identified in tables 1 and 2 to § 600.502
and request disposal instructions. Each
report must include:

(1) The name of the reporting vessel;
(2) A description of the incident and

articles retrieved, including the amount,
type of gear, condition, and
identification markings;

(3) The location of the incident; and
(4) The date and time of the incident.
(c) Disposal of fishing gear and other

articles. (1) The operator of an FFV in
the EEZ may not dump overboard,
jettison or otherwise discard any article
or substance that may interfere with
other fishing vessels or gear, or that may
catch fish or cause damage to any
marine resource, including marine
mammals and birds, except in cases of
emergency involving the safety of the
ship or crew, or as specifically
authorized by communication from the
appropriate USCG commander or other
authorized officer. These articles and
substances include, but are not limited
to, fishing gear, net scraps, bale straps,
plastic bags, oil drums, petroleum
containers, oil, toxic chemicals or any
manmade items retrieved in an FFV’s
gear.

(2) The operator of an FFV may not
abandon fishing gear in the EEZ.

(3) If these articles or substances are
encountered, or in the event of
accidental or emergency placement into
the EEZ, the vessel operator must
immediately report the incident to the
appropriate USCG Commander
indicated in tables 1 and 2 to § 600.502,
and give the information required in
paragraph (b) of this section.

§ 600.511 Fishery closure procedures.

(a) Activity Codes 1 and 2 for a fishery
are automatically canceled in the
following cases, unless otherwise
specified by regulations specific to a
fishery, when—

(1) The OY for any allocated species
or species group has been reached in
that fishery;

(2) The TALFF or catch allowance for
any allocated species or species group
has been reached in that fishery;

(3) The foreign nation’s allocation for
any allocated species or species group
has been reached; or

(4) The letter of credit required in
§ 600.518(b)(2) is not established and
maintained.

(b) Activity Code 4 is automatically
canceled when—

(1) The OY for a species with a JVP
amount is reached;

(2) The JVP amount for a species or
species group is reached; or

(3) The letter of credit required in
§ 600.518(b)(2) is not established and
maintained.

(c) Notification. (1) The Regional
Director is authorized to close a fishery
on behalf of NMFS. The Regional
Director will notify each FFV’s
designated representative of closures.

(2) If possible, notice will be given 48
hours before the closure. However, each
Nation and the owners and operators of
all FFV’s of that Nation are responsible
for ending fishing operations when an
allocation is reached.

(d) Catch reconciliation. Vessel
activity reports, U.S. surveillance
observations, observer reports, and
foreign catch and effort reports will be
used to make the determination listed in
paragraphs (a) and (b) of this section. If
NMFS estimates of catch or other values
made during the season differ from
those reported by the foreign fleets,
efforts may be initiated by the
designated representative of each Nation
to resolve such differences with NMFS.
If, however, differences still persist after
such efforts have been made, NMFS
estimates will be the basis for decisions
and will prevail.

(e) Duration. Any closure under this
section will remain in effect until an
applicable new or increased allocation
or JVP becomes available or the letter of
credit required by § 600.518(b)(2) is
reestablished.

§ 600.512 Scientific research.
(a) Scientific research activity.

Persons planning to conduct scientific
research activities in the EEZ that may
be confused with fishing are encouraged
to submit to the appropriate Regional
Director, Director, or designee, 60 days
or as soon as practicable prior to its
start, a scientific research plan for each
scientific cruise. The Regional Director,
Director, or designee will acknowledge
notification of scientific research
activity by issuing to the operator or
master of that vessel, or to the
sponsoring institution, a letter of
acknowledgment. This letter of
acknowledgment is separate and
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distinct from any permit required under
any other applicable law. If the Regional
Director, Director, or designee, after
review of a research plan, determines
that it does not constitute scientific
research activity, but rather fishing, the
Regional Director, Director, or designee
will inform the applicant as soon as
practicable and in writing. The Regional
Director, Director, or designee may also
make recommendations to revise the
research plan to make the cruise
acceptable as scientific research activity.
In order to facilitate identification of
activity as scientific research, persons
conducting scientific research activities
are advised to carry a copy of the
scientific research plan and the letter of
acknowledgment on board the scientific
research vessel. Activities conducted in
accordance with a scientific research
plan acknowledged by such a letter are
presumed to be scientific research
activities. The presumption may be
overcome by showing that an activity
does not fit the definition of scientific
research activity or is outside the scope
of the scientific research plan.

(b) Reports. Persons conducting
scientific research are requested to
submit a copy of any cruise report or
other publication created as a result of
the cruise, including the amount,
composition, and disposition of their
catch, to the appropriate Science and
Research Director.

§ 600.513 Recreational fishing.
(a) Foreign vessels conducting

recreational fishing must comply only
with this section, and §§ 600.10,
600.504(a)(1), and 600.505 (as
applicable). Such vessels may conduct
recreational fishing within the EEZ and
within the boundaries of a state. Any
fish caught may not be sold, bartered, or
traded.

(b) The owners or operator and any
other person aboard any foreign vessel
conducting recreational fishing must
comply with any Federal laws or
regulations applicable to the domestic
fishery while in the EEZ, and any state
laws or regulations applicable while in
state waters.

§ 600.514 Relation to other laws.
(a) Persons affected by these

regulations should be aware that other
Federal and state statutes may apply to
their activities.

(b) Fishing vessel operators must
exercise due care in the conduct of
fishing activities near submarine cables.
Damage to submarine cables resulting
from intentional acts or from the failure
to exercise due care in the conduct of
fishing operations subjects the fishing
vessel operator to enforcement action

under the International Convention for
the Protection of Submarine Cables, and
to the criminal penalties prescribed by
the Submarine Cable Act (47 U.S.C. 21)
and other laws that implement that
Convention. Fishing vessel operators
also should be aware that the Submarine
Cable Act prohibits fishing operations at
a distance of less than 1 nautical mile
(1.85 km) from a vessel engaged in
laying or repairing a submarine cable; or
at a distance of less than 0.25 nautical
mile (0.46 km) from a buoy or buoys
intended to mark the position of a cable
when being laid, or when out of order,
or broken.

§ 600.515 Interpretation of 16 U.S.C.
1857(4).

Section 307(4) of the Magnuson Act
prohibits any fishing vessel other than
a vessel of the United States (foreign
fishing vessel) from operating in the
EEZ if all of the fishing gear on board
the vessel is not stowed in compliance
with that section ‘‘unless such vessel is
authorized to engage in fishing in the
area in which the vessel is operating.’’
If such a vessel has a permit
authorization that is limited to fishing
activities other than catching, taking or
harvesting (such as support, scouting or
processing activities), it must have all of
its fishing gear stowed at all times while
it is in the EEZ. If such a vessel has a
permit authorization to engage in
catching, taking or harvesting activities,
but such authorization is limited to a
specific area within the EEZ, and/or to
a specific period of time, the vessel
must have all of its fishing gear stowed
while it is in the EEZ, except when it
is in the specific area authorized, and/
or during the specific period of time
authorized.

§ 600.516 Total allowable level of foreign
fishing (TALFF).

(a) The TALFF, if any, with respect to
any fishery subject to the exclusive
fishery management authority of the
United States, is that portion of the OY
of such fishery that will not be caught
by vessels of the United States.

(b) Each specification of OY and each
assessment of the anticipated U.S.
harvest will be reviewed during each
fishing season. Adjustments to TALFF’s
will be made based on updated
information relating to status of stocks,
estimated and actual performance of
domestic and foreign fleets, and other
relevant factors.

(c) Specifications of OY and the initial
estimates of U.S. harvests and TALFF’s
at the beginning of the relevant fishing
year will be published in the Federal
Register. Adjustments to those numbers
will be published in the Federal

Register upon occasion or as directed by
regulations implementing FMPs. For
current apportionments, contact the
appropriate Regional Director or the
Director.

§ 600.517 Allocations.

The Secretary of State, in cooperation
with the Secretary, determines the
allocation among foreign nations of fish
species and species groups. The
Secretary of State officially notifies each
foreign nation of its allocation. The
burden of ascertaining and accurately
transmitting current allocations and
status of harvest of an applicable
allocation to fishing vessels is upon the
foreign nation and the owner or operator
of the FFV.

§ 600.518 Fee schedule for foreign fishing.
(a) Permit application fees. Each

vessel permit application submitted
under § 600.501 must be accompanied
by a fee of $354 per vessel, plus the
surcharge, if required under paragraph
(d) of this section, rounded to the
nearest dollar. At the time the
application is submitted to the DOS, a
check for the fees, drawn on a U.S.
bank, made out to ‘‘Department of
Commerce, NOAA,’’ must be sent to the
Director. The permit fee payment must
be accompanied by a list of the vessels
for which the payment is made.

(b) Poundage fees—(1) Rates. If a
Nation chooses to accept an allocation,
poundage fees must be paid at the rate
specified in the following table, plus the
surcharge required by paragraph (c) of
this section.

TABLE—SPECIES AND POUNDAGE
FEES

[Dollars per metric ton, unless otherwise
noted]

Species Poundage
fees

Northwest Atlantic Ocean fish-
eries:
1. Butterfish ............................. $274.61
2. Hake, red ............................ 163.97
3. Hake, silver ......................... 174.63
4. Herring ................................ 61.76
5. Mackerel, Atlantic ................ 58.33
6. Other groundfish ................. 119.09
7. Squid, Illex .......................... 103.98
8. Squid, Loligo ....................... 245.73

(2) Method of payment of poundage
fees, surcharges and observer fees. (i) If
a Nation chooses to accept an allocation,
a revolving letter of credit (L/C) must be
established and maintained to cover the
poundage fees for at least 25 percent of
the previous year’s total allocations at
the rate in paragraph (b)(1) of this
section, or as determined by the
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Assistant Administrator, plus the
surcharges and observer fees required by
paragraphs (c) and (d) of this section.
The L/C must—

(A) Be irrevocable;
(B) Be with a bank subscribing to ICC

Pub. 290;
(C) Designate ‘‘Department of

Commerce, NOAA’’ as beneficiary;
(D) Allow partial withdrawals; and
(E) Be confirmed by a U.S. bank.
(ii) The customer must pay all

commissions, transmission, and service
charges. No fishing will be allowed until
the L/C is established, and authorized
written notice of its issuance is
provided to the Assistant Administrator.

(3) Assessment of poundage fees.
Poundage fees will be assessed quarterly
for the actual catch during January
through March, April through June, July
through September, and October
through December. The appropriate
Regional Director will reconcile catch
figures with each country following the
procedures of § 600.511(d). When the
catch figures are agreed upon, NOAA
will present a bill for collection as the
documentary demand for payment to
the confirming bank. If, after 45 days
from the end of the quarter, catches
have not been reconciled, the estimate
of the Regional Director will stand and
a bill will be issued for that amount. If
necessary, the catch figures may be
refined by the Regional Director during
the next 60 days, and any modifications
will be reflected in the next quarter’s
bill.

(c) Surcharges. The owner or operator
of each foreign vessel who accepts and
pays permit application or poundage
fees under paragraph (a) or (b) of this
section must also pay a surcharge. The
Assistant Administrator may reduce or
waive the surcharge if it is determined
that the Fishing Vessel and Gear
Damage Compensation Fund is
capitalized sufficiently. The Assistant
Administrator also may increase the
surcharge during the year to a maximum
level of 20 percent, if needed, to
maintain capitalization of the fund. The
Assistant Administrator has effectively
waived the surcharge until further
notice.

(d) Observer fees. The Assistant
Administrator will notify the owners or
operators of FFV’s of the estimated
annual costs of placing observers aboard
their vessels. The owners or operators of
any such vessel must provide for
repayment of those costs by including
one-fourth of the estimated annual
observer fee as determined by the
Assistant Administrator in a L/C as
prescribed in § 600.518(b)(2). During the
fiscal year, payment will be withdrawn
from the L/C as required to cover

anticipated observer coverage for the
upcoming fishery. The Assistant
Administrator will reconcile any
differences between the estimated cost
and actual costs of observer coverage
within 90 days after the end of the fiscal
year.

(e) Financial assurances. (1) A foreign
nation, or the owners and operators of
certain vessels of that foreign nation,
may be required by the Assistant
Administrator to provide financial
assurances. Such assurances may be
required if—

(i) Civil and criminal penalties
assessed against fishing vessels of the
Nation have not effectively deterred
violations;

(ii) Vessels of that Nation have
engaged in fishing in the EEZ without
proper authorization to conduct such
activities;

(iii) The Nation’s vessel owners have
refused to answer administrative
charges or summons to appear in court;
or

(iv) Enforcement of Magnuson Act
civil or criminal judgments in the courts
of a foreign nation is unattainable.

(2) The level of financial assurances
will be guided by the level of penalties
assessed and costs to the U.S.
Government.

§ 600.520 Northwest Atlantic Ocean
fishery.

(a) Purpose. Sections 600.520 and
600.525 regulate all foreign fishing
conducted under a GIFA within the EEZ
in the Atlantic Ocean north of 35°00′ N.
lat.

(b) Authorized fishery—(1)
Allocations. Foreign vessels may engage
in fishing only in accordance with
applicable national allocations.

(2) Time and area restrictions. (i)
Fishing, including processing, scouting,
and support of foreign or U.S. vessels,
is prohibited south of 35°00′ N. lat., and
north and east of a line beginning at the
shore at 44°22′ N. lat., 67°52′ W. long.
and intersecting the boundary of the
EEZ at 44°11′12′′ N. lat., 67°16′46′′ W.
long.

(ii) The Regional Director will consult
with the Council prior to giving notice
of any area or time restriction. NMFS
will also consult with the USCG if the
restriction is proposed to reduce gear
conflicts. If NMFS determines after such
consultation that the restriction appears
to be appropriate, NMFS will publish
the proposed restriction in the Federal
Register, together with a summary of the
information on which the restriction is
based. Following a 30-day comment
period, NMFS will publish a final
action.

(iii) The Regional Director may
rescind any restriction if he/she
determines that the basis for the
restriction no longer exists.

(iv) Any notice of restriction shall
operate as a condition imposed on the
permit issued to the foreign vessels
involved in the fishery.

(3) TALFF. The TALFFs for the
fisheries of the Northwest Atlantic
Ocean are published in the Federal
Register. Current TALFFs are also
available from the Regional Director.

(4) Species definitions. The category
‘‘other finfish’’ used in TALFFs and in
allocations includes all species except:

(i) The other allocated species,
namely: Short-finned squid, long-finned
squid, Atlantic herring, Atlantic
mackerel, river herring (includes
alewife, blueback herring, and hickory
shad), and butterfish; and

(ii) The prohibited species, namely:
American plaice, American shad,
Atlantic cod, Atlantic menhaden,
Atlantic redfish, Atlantic salmon, all
marlin, all spearfish, sailfish, swordfish,
black sea bass, bluefish, croaker,
haddock, ocean pout, pollock, red hake,
scup, sea turtles, sharks (except
dogfish), silver hake, spot, striped bass,
summer flounder, tilefish, yellowtail
flounder, weakfish, white hake,
windowpane flounder, winter flounder,
witch flounder, Continental Shelf
fishery resources, and other
invertebrates (except nonallocated
squids).

(5) Closures. The taking of any species
for which a Nation has an allocation is
permitted, provided that:

(i) The vessels of the foreign nation
have not caught the allocation of that
Nation for any species or species group
(e.g., ‘‘other finfish’’). When vessels of a
foreign nation have caught an applicable
allocation of any species, all further
fishing other than scouting, processing,
or support by vessels of that Nation
must cease, even if other allocations
have not been reached. Therefore, it is
essential that foreign nations plan their
fishing strategy to ensure that the
reaching of an allocation for one species
does not result in the premature closing
of a Nation’s fishery for other allocated
species.

(ii) The fishery has not been closed for
other reasons under § 600.521.

(6) Allocation utilization. Foreign
fishing vessels may elect to retain or
discard allocated species; however, the
computation of allocation utilization
and fee refunds will be based on the
total quantity of that species that was
caught. Prohibited species must always
be returned to the sea as required under
§ 600.509.
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(c) Fishing areas. For the purposes of
the Northwest Atlantic Ocean fishery,
fishing areas are that portion of the EEZ
shown inside the boundaries of the
‘‘three digit statistical areas’’ described
in Figure 1 of this part.
§ 600.525 Atlantic herring fishery.

(a) Initial specifications. The initial
specifications of OY, DAH, DAP, JVP,
TALFF, and reserve (if any) have been
established by the PMP for Atlantic
herring approved on July 6, 1995. These
annual specifications will remain in
effect unless adjusted pursuant to the
provisions specified in paragraph (b) of
this section.

(b) Procedures to adjust initial
specifications. NMFS may adjust these
initial specifications upward or
downward to produce the greatest
overall benefit to the United States at
any time prior to or during the fishing
years for which the initial specifications
are set by publishing notification in the
Federal Register with the reasons for
such adjustments. Any notice of
adjustment may provide for public
comment. Adjustments to the initial
specifications may take into account the
following information:

(1) The estimated domestic processing
capacity and extent to which it will be
used;

(2) Landings and catch statistics;
(3) Stock assessments; and
(4) Relevant scientific information.

Subpart G—Preemption of State
Authority Under Section 306(b)
§ 600.605 General policy.

It is the policy of the Secretary that
preemption proceedings will be
conducted expeditiously. The
administrative law judge and counsel or
other representative for each party are
encouraged to make every effort at each
stage of the proceedings to avoid delay.
§ 600.610 Factual findings for Federal
preemption.

(a) The two factual findings for
Federal preemption of state
management authority over a fishery
are:

(1) The fishing in a fishery that is
covered by an FMP implemented under
the Magnuson Act is engaged in
predominately within the EEZ and
beyond such zone; and

(2) A state has taken any action, or
omitted to take any action, the results of
which will substantially and adversely
affect the carrying out of such FMP.

(b) Whether fishing is engaged in
‘‘predominately’’ within or beyond the
EEZ will be determined after
consideration of relevant factors,
including but not limited to, the catch

(based on numbers, value, or weight of
fish caught, or other relevant factors) or
fishing effort during the appropriate
period, and in light of historical patterns
of the distribution of catch or fishing
effort for such stock or stocks of fish.

(c) Whether relevant effects are
substantial will be determined after
consideration of the magnitude of such
actual or potential effects. Relevant to
this determination are various factors,
including but not limited to, the
proportion of the fishery (stock or stocks
of fish and fishing for such stocks) that
is subject to the effects of a particular
state’s action or omission, the
characteristics and status (including
migratory patterns and biological
condition) of the stock or stocks of fish
in the fishery, and the similarity or
dissimilarity between the goals,
objectives, or policies of the state’s
action or omission and the management
goals or objectives specified in the FMP
for the fishery or between the state and
Federal conservation and management
measures of the fishery.
§ 600.615 Commencement of proceedings.

(a) Notice of proposed preemption. (1)
If a proceeding under this part is
deemed necessary, the Administrator
must issue a notice of proposed
preemption to the Attorney General of
the State or States concerned. The
notice will contain:

(i) A recital of the legal authority and
jurisdiction for instituting the
proceeding;

(ii) A concise statement of the
§ 600.610 factual findings for Federal
preemption upon which the notice is
based; and,

(iii) The time, place, and date of the
hearing.

(2) The notice of proposed
preemption will also be published in
the Federal Register. This notification
may be combined with any notice of
proposed rulemaking published under
paragraph (d)(1) of this section.

(b) Response. The state will have the
opportunity to respond in writing to the
notice of proposed preemption.

(c) Amendment. The Administrator
may, at any time prior to the Secretary’s
decision, withdraw the notice of
proposed preemption. Upon motion of
either party before the record is closed,
the administrative law judge may
amend the notice of proposed
preemption.

(d) Proposed regulations—(1) In
general. If additional regulations are
required to govern fishing within the
boundaries of a state, the Administrator
may publish proposed regulations in the
Federal Register concurrently with
issuing the notification indicated in
paragraph (a) of this section.

(2) Emergency actions. Nothing in this
section will prevent the Secretary from
taking emergency action under section
305(e) of the Magnuson Act.
§ 600.620 Rules pertaining to the hearing.

(a) The civil procedure rules of the
NOAA currently set forth in 15 CFR part
904, subpart C (or as subsequently
amended), apply to the proceeding after
its commencement by service of notice
(pursuant to § 600.615) and prior to the
Secretary’s decision (§ 600.625), except
that the following sections will not
apply:

(1) 15 CFR 904.201 (Definitions);
(2) 15 CFR 904.206(a)(1) (Duties and

powers of Judge); and
(3) 15 CFR 904.272 (Administrative

review of decision).
(b) Additional duties and powers of

judge—(1) Time periods. The
administrative law judge is authorized
to modify all time periods pertaining to
the course of the hearing (under
§§ 600.615 and 600.620) to expedite the
proceedings, upon application and
appropriate showing of need or
emergency circumstances by a party.

(2) Intervention. Intervention by
persons not parties is not allowed.
§ 600.625 Secretary’s decision.

(a) The Secretary will, on the basis of
the hearing, record the administrative
law judge’s recommended decision:

(1) Accept or reject any of the findings
or conclusions of the administrative law
judge and decide whether the factual
findings exist for Federal preemption of
a state’s authority within its boundaries
(other than in its internal waters) with
respect to the fishery in question;

(2) Reserve decision on the merits or
withdraw the notice of proposed
preemption; or

(3) Remand the case to the
administrative law judge for further
proceedings as may be appropriate,
along with a statement of reasons for the
remand.

(b) Notification. (1) If the factual
findings for Federal preemption are
determined to exist, the Secretary will
notify in writing the Attorney General of
that state and the appropriate Council(s)
of the preemption of that state’s
authority. The Secretary will also direct
the Administrator to promulgate
appropriate regulations proposed under
§ 600.615(d) and otherwise to begin
regulating the fishery within the state’s
boundaries (other than in its internal
waters).

(2) If the factual findings for Federal
preemption are determined not to exist,
the Secretary will notify, in writing, the
Attorney General of the state and the
appropriate Council(s) of that
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determination. The Secretary will also
direct the Administrator to issue a
notice withdrawing any regulations
proposed under § 600.615(d).

§ 600.630 Application for reinstatement of
state authority.

(a) Application or notice. (1) At any
time after the promulgation of
regulations under § 600.625(b)(1) to
regulate a fishery within a state’s
boundaries, the affected state may apply
to the Secretary for reinstatement of
state authority. The Secretary may also
serve upon such state a notice of intent
to terminate such Federal regulation. A
state’s application must include a clear
and concise statement of:

(i) The action taken by the State to
correct the action or omission found to
have substantially and adversely
affected the carrying out of the FMP; or

(ii) Any changed circumstances that
affect the relationship of the state’s
action or omission to take action to the
carrying out of the FMP (including any
amendment to such plan); and

(iii) Any laws, regulations, or other
materials that the state believes support
the application.

(2) Any such application received by
the Secretary or notice issued to the
State will be published in the Federal
Register.

(b) Informal response. The Secretary
has sole discretion to accept or reject the
application or response. If the Secretary
accepts the application or rejects any
responses and finds that the reasons for
regulation of the fishery within the
boundaries of the state no longer
prevail, the Secretary will promptly
terminate such regulation and publish
in the Federal Register any regulatory
amendments necessary to accomplish
that end.

(c) Hearing. The Secretary has sole
discretion to direct the Administrator to
schedule hearings for the receipt of
evidence by an administrative law
judge. Hearings before the
administrative law judge to receive such
evidence will be conducted in
accordance with § 600.620. Upon
conclusion of such hearings, the
administrative law judge will certify the
record and a recommended decision to
the Secretary. If the Secretary, upon
consideration of the state’s application
or any response to the notice published
under § 600.630(a)(2), the hearing
record, the recommended decision, and
any other relevant materials finds that
the reasons for regulation of the fishery
within the boundaries of the state no
longer prevail, the Secretary will
promptly terminate such regulation and
publish in the Federal Register any

regulatory amendments necessary to
accomplish that end.

Subpart H—General Provisions for
Domestic Fisheries

§ 600.705 Relation to other laws.

(a) General. Persons affected by these
regulations should be aware that other
Federal and state statutes and
regulations may apply to their activities.
Vessel operators may wish to refer to
USCG regulations found in the Code of
Federal Regulations title 33—Navigation
and Navigable Waters and 46—
Shipping; 15 CFR part 904, subpart D—
Permit Sanctions and Denials; and title
43—Public Lands (in regard to marine
sanctuaries).

(b) State responsibilities. Certain
responsibilities relating to data
collection and enforcement may be
performed by authorized state personnel
under a state/Federal agreement for data
collection and a tripartite agreement
among the state, the USCG, and the
Secretary for enforcement.

(c) Submarine cables. Fishing vessel
operators must exercise due care in the
conduct of fishing activities near
submarine cables. Damage to the
submarine cables resulting from
intentional acts or from the failure to
exercise due care in the conduct of
fishing operations subjects the fishing
vessel operator to the criminal penalties
prescribed by the Submarine Cable Act
(47 U.S.C. 21) which implements the
International Convention for the
Protection of Submarine Cables. Fishing
vessel operators also should be aware
that the Submarine Cable Act prohibits
fishing operations at a distance of less
than 1 nautical mile (1.85 km) from a
vessel engaged in laying or repairing a
submarine cable; or at a distance of less
than 0.25 nautical mile (0.46 km) from
a buoy or buoys intended to mark the
position of a cable when being laid or
when out of order or broken.

(d) Marine mammals. Regulations
governing exemption permits and the
recordkeeping and reporting of the
incidental take of marine mammals are
set forth in part 229 of this title.

(e) Halibut fishing. Fishing for halibut
is governed by regulations of the
International Pacific Halibut
Commission set forth at part 300 of this
title.

(f) Marine sanctuaries. All fishing
activity, regardless of species sought, is
prohibited under 15 CFR part 924 in the
U.S.S. Monitor Marine Sanctuary,
which is located approximately 15 miles
southwest of Cape Hatteras off the coast
of North Carolina.

§ 600.710 Permits.
Regulations pertaining to permits

required for certain fisheries are set
forth in the parts of this chapter
governing those fisheries.

§ 600.715 Recordkeeping and reporting.
Regulations pertaining to records and

reports required for certain fisheries are
set forth in the parts of this chapter
governing those fisheries.

§ 600.720 Vessel and gear identification.
Regulations pertaining to special

vessel and gear markings required for
certain fisheries are set forth in the parts
of this chapter governing those fisheries.

§ 600.725 General prohibitions.
It is unlawful for any person to do any

of the following:
(a) Possess, have custody or control

of, ship, transport, offer for sale, sell,
purchase, land, import, or export, any
fish or parts thereof taken or retained in
violation of the Magnuson Act or any
regulation or permit issued under the
Magnuson Act.

(b) Transfer or attempt to transfer,
directly or indirectly, any U.S.-
harvested fish to any foreign fishing
vessel, while such vessel is in the EEZ,
unless the foreign fishing vessel has
been issued a permit under section 204
of the Magnuson Act, which authorizes
the receipt by such vessel of U.S.-
harvested fish.

(c) Fail to comply immediately with
enforcement and boarding procedures
specified in § 600.730.

(d) Refuse to allow an authorized
officer to board a fishing vessel or to
enter areas of custody for purposes of
conducting any search, inspection, or
seizure in connection with the
enforcement of the Magnuson Act.

(e) Dispose of fish or parts thereof or
other matter in any manner, after any
communication or signal from an
authorized officer, or after the approach
by an authorized officer or an
enforcement vessel or aircraft.

(f) Assault, resist, oppose, impede,
intimidate, threaten, or interfere with
any authorized officer in the conduct of
any search, inspection, or seizure in
connection with enforcement of the
Magnuson Act.

(g) Interfere with, delay, or prevent by
any means, the apprehension of another
person, knowing that such person has
committed any act prohibited by the
Magnuson Act.

(h) Resist a lawful arrest for any act
prohibited under the Magnuson Act.

(i) Make any false statement, oral or
written, to an authorized officer
concerning the taking, catching,
harvesting, landing, purchase, sale, offer
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of sale, possession, transport, import,
export, or transfer of any fish, or
attempts to do any of the above.

(j) Interfere with, obstruct, delay, or
prevent by any means an investigation,
search, seizure, or disposition of seized
property in connection with
enforcement of the Magnuson Act.

(k) Fish in violation of the terms or
conditions of any permit or
authorization issued under the
Magnuson Act.

(l) Fail to report catches as required
while fishing pursuant to an exempted
fishing permit.

(m) On a scientific research vessel,
engage in fishing other than recreational
fishing authorized by applicable state or
Federal regulations.

(n) Trade, barter, or sell; or attempt to
trade, barter, or sell fish possessed or
retained while fishing pursuant to an
authorization for an exempted
educational activity.

(o) Harass or sexually harass an
authorized officer or an observer.

§ 600.730 Facilitation of enforcement.
(a) General. The operator of, or any

other person aboard, any fishing vessel
subject to parts 625 through 699 of this
chapter must immediately comply with
instructions and signals issued by an
authorized officer to stop the vessel and
with instructions to facilitate safe
boarding and inspection of the vessel,
its gear, equipment, fishing record
(where applicable), and catch for
purposes of enforcing the Magnuson Act
and this chapter.

(b) Communications. (1) Upon being
approached by a USCG vessel or
aircraft, or other vessel or aircraft with
an authorized officer aboard, the
operator of a fishing vessel must be alert
for communications conveying
enforcement instructions.

(2) VHF–FM radiotelephone is the
preferred method for communicating
between vessels. If the size of the vessel
and the wind, sea, and visibility
conditions allow, a loudhailer may be
used instead of the radio. Hand signals,
placards, high frequency
radiotelephone, or voice may be
employed by an authorized officer, and
message blocks may be dropped from an
aircraft.

(3) If other communications are not
practicable, visual signals may be
transmitted by flashing light directed at
the vessel signaled. USCG units will
normally use the flashing light signal
‘‘L’’ as the signal to stop. In the
International Code of Signals, ‘‘L’’ (.-..)
means ‘‘you should stop your vessel
instantly.’’ (Period (.) means a short
flash of light; dash (-) means a long flash
of light.)

(4) Failure of a vessel’s operator
promptly to stop the vessel when
directed to do so by an authorized
officer using loudhailer, radiotelephone,
flashing light signal, or other means
constitutes prima facie evidence of the
offense of refusal to permit an
authorized officer to board.

(5) The operator of a vessel who does
not understand a signal from an
enforcement unit and who is unable to
obtain clarification by loudhailer or
radiotelephone must consider the signal
to be a command to stop the vessel
instantly.

(c) Boarding. The operator of a vessel
directed to stop must:

(1) Guard Channel 16, VHF–FM, if so
equipped;

(2) Stop immediately and lay to or
maneuver in such a way as to allow the
authorized officer and his/her party to
come aboard;

(3) Except for those vessels with a
freeboard of 4 ft (1.2 m) or less, provide
a safe ladder, if needed, for the
authorized officer and his/her party to
come aboard;

(4) When necessary to facilitate the
boarding or when requested by an
authorized officer or observer, provide a
manrope or safety line, and illumination
for the ladder; and

(5) Take such other actions as
necessary to facilitate boarding and to
ensure the safety of the authorized
officer and the boarding party.

(d) Signals. The following signals,
extracted from the International Code of
Signals, may be sent by flashing light by
an enforcement unit when conditions
do not allow communications by
loudhailer or radiotelephone.
Knowledge of these signals by vessel
operators is not required. However,
knowledge of these signals and
appropriate action by a vessel operator
may preclude the necessity of sending
the signal ‘‘L’’ and the necessity for the
vessel to stop instantly. (Period (.)
means a short flash of light; dash (-)
means a long flash of light.)

(1) ‘‘AA’’ repeated (.-.-) is the call to
an unknown station. The operator of the
signaled vessel should respond by
identifying the vessel by radiotelephone
or by illuminating the vessel’s
identification.

(2) ‘‘RY–CY’’ (.-. -.-- -.-. -.--) means
‘‘you should proceed at slow speed, a
boat is coming to you.’’ This signal is
normally employed when conditions
allow an enforcement boarding without
the necessity of the vessel being boarded
coming to a complete stop, or, in some
cases, without retrieval of fishing gear
which may be in the water.

(3) ‘‘SQ3’’ (... --.- ...--) means ‘‘you
should stop or heave to; I am going to
board you.’’

§ 600.735 Penalties.
Any person committing, or fishing

vessel used in the commission of a
violation of the Magnuson Act or any
regulation issued under the Magnuson
Act, is subject to the civil and criminal
penalty provisions and civil forfeiture
provisions of the Magnuson Act, to this
section, to 15 CFR part 904 (Civil
Procedures), and to other applicable
law.

§ 600.740 Enforcement policy.
(a) The Magnuson Act provides four

basic enforcement remedies for
violations, in ascending order of
severity, as follows:

(1) Issuance of a citation (a type of
warning), usually at the scene of the
offense (see 15 CFR part 904, subpart E);

(2) Assessment by the Administrator
of a civil money penalty;

(3) For certain violations, judicial
forfeiture action against the vessel and
its catch; and

(4) Criminal prosecution of the owner
or operator for some offenses. It shall be
the policy of NMFS to enforce
vigorously and equitably the provisions
of the Magnuson Act by utilizing that
form or combination of authorized
remedies best suited in a particular case
to this end.

(b) Processing a case under one
remedial form usually means that other
remedies are inappropriate in that case.
However, further investigation or later
review may indicate the case to be
either more or less serious than initially
considered, or may otherwise reveal that
the penalty first pursued is inadequate
to serve the purposes of the Magnuson
Act. Under such circumstances, the
Agency may pursue other remedies
either in lieu of or in addition to the
action originally taken. Forfeiture of the
illegal catch does not fall within this
general rule and is considered in most
cases as only the initial step in
remedying a violation by removing the
ill-gotten gains of the offense.

(c) If a fishing vessel for which a
permit has been issued under the
Magnuson Act is used in the
commission of an offense prohibited by
section 307 of the Magnuson Act,
NOAA may impose permit sanctions,
whether or not civil or criminal action
has been undertaken against the vessel
or its owner or operator. In some cases,
the Magnuson Act requires permit
sanctions following the assessment of a
civil penalty or the imposition of a
criminal fine. In sum, the Magnuson Act
treats sanctions against the fishing
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vessel permit to be the carrying out of
a purpose separate from that
accomplished by civil and criminal
penalties against the vessel or its owner
or operator.

§ 600.745 Scientific research activity,
exempted fishing, and exempted
educational activity.

(a) Scientific research activity.
Nothing in this section is intended to
inhibit or prevent any scientific research
activity conducted by a scientific
research vessel. Persons planning to
conduct scientific research activities in
the EEZ are encouraged to submit to the
appropriate Regional Director, Director,
or designee, 60 days or as soon as
practicable prior to its start, a scientific
research plan for each scientific cruise.
The Regional Director, Director, or
designee will acknowledge notification
of scientific research activity by issuing
to the operator or master of that vessel,
or to the sponsoring institution, a letter
of acknowledgment. This letter of
acknowledgment is separate and
distinct from any permit required by
any other applicable law. If the Regional
Director, Director, or designee, after
review of a research plan, determines
that it does not constitute scientific
research but rather fishing, the Regional
Director, Director, or designee will
inform the applicant as soon as
practicable and in writing. The Regional
Director, Director, or designee may also
make recommendations to revise the
research plan to make the cruise
acceptable as scientific research activity
or recommend the applicant request an
EFP. In order to facilitate identification
of activity as scientific research, persons
conducting scientific research activities
are advised to carry a copy of the
scientific research plan and the letter of
acknowledgment on board the scientific
research vessel. Activities conducted in
accordance with a scientific research
plan acknowledged by such a letter are
presumed to be scientific research
activity. The presumption may be
overcome by showing that an activity
does not fit the definition of scientific
research activity or is outside the scope
of the scientific research plan.

(b) Exempted fishing—(1) General. A
NMFS Regional Director or Director may
authorize, for limited testing, public
display, data collection, and/or
exploratory purposes, the target or
incidental harvest of species managed
under an FMP or fishery regulations that
would otherwise be prohibited.
Exempted fishing may not be conducted
unless authorized by an EFP issued by
a Regional Director or Director in
accordance with the criteria and
procedures specified in this section. The

Regional Director or Director may
charge a fee to recover the
administrative expenses of issuing an
EFP. The amount of the fee will be
calculated, at least annually, in
accordance with procedures of the
NOAA Handbook (available from the
Director or Regional Directors) for
determining administrative costs of each
special product or service; the fee may
not exceed such costs. Persons may
contact the appropriate Regional
Director or Director to find out the
applicable fee.

(2) Application. An applicant for an
EFP shall submit a completed
application package to the appropriate
Regional Director or Director, as soon as
practicable and at least 60 days before
the desired effective date of the EFP.
Submission of an EFP application less
than 60 days before the desired effective
date of the EFP may result in a delayed
effective date because of review
requirements. The application package
must include payment of any required
fee as specified by paragraph (b)(1) of
this section, and a written application
that includes, but is not limited to, the
following information:

(i) The date of the application;
(ii) The applicant’s name, mailing

address, and telephone number;
(iii) A statement of the purposes and

goals of the exempted fishery for which
an EFP is needed, including justification
for issuance of the EFP;

(iv) For each vessel to be covered by
the EFP, as soon as the information is
available and before operations begin
under the EFP:

(A) A copy of the USCG
documentation, state license, or
registration of each vessel, or the
information contained on the
appropriate document; and

(B) The current name, address, and
telephone number of the owner and
master, if not included on the document
provided for the vessel;

(v) The species (target and incidental)
expected to be harvested under the EFP,
the amount(s) of such harvest necessary
to conduct the exempted fishing, the
arrangements for disposition of all
regulated species harvested under the
EFP, and any anticipated impacts on
marine mammals or endangered species;

(vi) For each vessel covered by the
EFP, the approximate time(s) and
place(s) fishing will take place, and the
type, size, and amount of gear to be
used; and

(vii) The signature of the applicant.
(viii) The Regional Director or

Director, as appropriate, may request
from an applicant additional
information necessary to make the
determinations required under this

section. An incomplete application or
an application for which the appropriate
fee has not been paid will not be
considered until corrected in writing
and the fee paid. An applicant for an
EFP need not be the owner or operator
of the vessel(s) for which the EFP is
requested.

(3) Issuance. (i) The Regional Director
or Director, as appropriate, will review
each application and will make a
preliminary determination whether the
application contains all of the required
information and constitutes an activity
appropriate for further consideration. If
the Regional Director or Director finds
that any application does not warrant
further consideration, both the applicant
and the affected Council(s) will be
notified in writing of the reasons for the
decision. If the Regional Director or
Director determines that any application
warrants further consideration,
notification of receipt of the application
will be published in the Federal
Register with a brief description of the
proposal, and the intent of NMFS to
issue an EFP. Interested persons will be
given a 15- to 45-day opportunity to
comment. The notification may
establish a cut-off date for receipt of
additional applications to participate in
the same, or a similar, exempted fishing
activity. The Regional Director or
Director also will forward copies of the
application to the Council(s), the USCG,
and the appropriate fishery management
agencies of affected states, accompanied
by the following information:

(A) The effect of the proposed EFP on
the target and incidental species,
including the effect on any TAC;

(B) A citation of the regulation or
regulations that, without the EFP, would
prohibit the proposed activity; and

(C) Biological information relevant to
the proposal, including appropriate
statements of environmental impacts,
including impacts on marine mammals
and threatened or endangered species.

(ii) If the application is complete and
warrants additional consultation, the
Regional Director or Director may
consult with the appropriate Council(s)
concerning the permit application
during the period in which comments
have been requested. The Council(s) or
the Director or Regional Director shall
notify the applicant in advance of any
meeting at which the application will be
considered, and offer the applicant the
opportunity to appear in support of the
application.

(iii) As soon as practicable after
receiving responses from the agencies
identified above, and/or after the
consultation, if any, described in
paragraph (b)(3)(ii) of this section, the
Regional Director or Director shall
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notify the applicant in writing of the
decision to grant or deny the EFP, and,
if denied, the reasons for the denial.
Grounds for denial of an EFP include,
but are not limited to, the following:

(A) The applicant has failed to
disclose material information required,
or has made false statements as to any
material fact, in connection with his or
her application; or

(B) According to the best scientific
information available, the harvest to be
conducted under the permit would
detrimentally affect the well-being of
the stock of any regulated species of
fish, marine mammal, or threatened or
endangered species in a significant way;
or

(C) Issuance of the EFP would have
economic allocation as its sole purpose;
or

(D) Activities to be conducted under
the EFP would be inconsistent with the
intent of this section, the management
objectives of the FMP, or other
applicable law; or

(E) The applicant has failed to
demonstrate a valid justification for the
permit; or

(F) The activity proposed under the
EFP could create a significant
enforcement problem.

(iv) The decision of a Regional
Director or Director to grant or deny an
EFP is the final action of NMFS. If the
permit, as granted, is significantly
different from the original application,
or is denied, NMFS may publish
notification in the Federal Register
describing the exempted fishing to be
conducted under the EFP or the reasons
for denial.

(v) Terms and conditions of EFPs. The
Regional Director or Director may attach
terms and conditions to the EFP
consistent with the purpose of the
exempted fishing, including, but not
limited to:

(A) The maximum amount of each
regulated species that can be harvested
and landed during the term of the EFP,
including trip limitations, where
appropriate;

(B) The number, size(s), name(s), and
identification number(s) of the vessel(s)
authorized to conduct fishing activities
under the EFP;

(C) The time(s) and place(s) where
exempted fishing may be conducted;

(D) The type, size, and amount of gear
that may be used by each vessel
operated under the EFP;

(E) The condition that observers, a
vessel monitoring system, or other
electronic equipment be carried on
board vessels operated under an EFP,
and any necessary conditions, such as
predeployment notification
requirements;

(F) Reasonable data reporting
requirements;

(G) Other conditions as may be
necessary to assure compliance with the
purposes of the EFP, consistent with the
objectives of the FMP and other
applicable law; and

(H) Provisions for public release of
data obtained under the EFP that are
consistent with NOAA confidentiality of
statistics procedures at set out in
subpart E. An applicant may be required
to waive the right to confidentiality of
information gathered while conducting
exempted fishing as a condition of an
EFP.

(4) Duration. Unless otherwise
specified in the EFP or a superseding
notice or regulation, an EFP is effective
for no longer than 1 year, unless
revoked, suspended, or modified. EFPs
may be renewed following the
application procedures in this section.

(5) Alteration. Any permit that has
been altered, erased, or mutilated is
invalid.

(6) Transfer. EFPs issued under this
section are not transferable or
assignable. An EFP is valid only for the
vessel(s) for which it is issued.

(7) Inspection. Any EFP issued under
this section must be carried on board
the vessel(s) for which it was issued.
The EFP must be presented for
inspection upon request of any
authorized officer.

(8) Sanctions. Failure of a permittee to
comply with the terms and conditions
of an EFP may be grounds for
revocation, suspension, or modification
of the EFP with respect to all persons
and vessels conducting activities under
the EFP. Any action taken to revoke,
suspend, or modify an EFP for
enforcement purposes will be governed
by 15 CFR part 904, subpart D.

(c) Reports. (1) Persons conducting
scientific research activity are requested
to submit a copy of any cruise report or
other publication created as a result of
the cruise, including the amount,
composition, and disposition of their
catch, to the appropriate Science and
Research Director.

(2) Persons fishing under an EFP are
required to report their catches to the
appropriate Regional Director or
Director, as specified in the EFP.

(d) Exempted educational activities—
(1) General. A NMFS Regional Director
or Director may authorize, for
educational purposes, the target or
incidental harvest of species managed
under an FMP or fishery regulations that
would otherwise be prohibited. The
decision of a Regional Director or
Director to grant or deny an exempted
educational activity authorization is the
final action of NMFS. Exempted

educational activities may not be
conducted unless authorized in writing
by a Regional Director or Director in
accordance with the criteria and
procedures specified in this section.
Such authorization will be issued
without charge.

(2) Application. An applicant for an
exempted educational activity
authorization shall submit to the
appropriate Regional Director or
Director, at least 15 days before the
desired effective date of the
authorization, a written application that
includes, but is not limited to, the
following information:

(i) The date of the application;
(ii) The applicant’s name, mailing

address, and telephone number;
(iii) A brief statement of the purposes

and goals of the exempted educational
activity for which authorization is
requested, including a general
description of the arrangements for
disposition of all species collected;

(iv) Evidence that the sponsoring
institution is a valid educational
institution, such as accreditation by a
recognized national or international
accreditation body;

(v) The scope and duration of the
activity;

(vi) For each vessel to be covered by
the authorization:

(A) A copy of the U.S. Coast Guard
documentation, state license, or
registration of the vessel, or the
information contained on the
appropriate document;

(B) The current name, address, and
telephone number of the owner and
master, if not included on the document
provided for the vessel;

(vii) The species and amounts
expected to be caught during the
exempted educational activity;

(viii) For each vessel covered by the
authorization, the approximate time(s)
and place(s) fishing will take place, and
the type, size, and amount of gear to be
used; and

(ix) The signature of the applicant.
(x) The Regional Director or Director

may request from an applicant
additional information necessary to
make the determinations required under
this section. An incomplete application
will not be considered until corrected in
writing.

(3) Issuance. (i) The Regional Director
or Director, as appropriate, will review
each application and will make a
determination whether the application
contains all of the required information,
is consistent with the goals, objectives,
and requirements of the FMP or
regulations and other applicable law,
and constitutes a valid exempted
educational activity. The applicant will
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be notified in writing of the decision
within 5 working days of receipt of the
application.

(ii) The Regional Director or Director
may attach terms and conditions to the
authorization, consistent with the
purpose of the exempted educational
activity, including, but not limited to:

(A) The maximum amount of each
regulated species that may be harvested;

(B) The time(s) and place(s) where the
exempted educational activity may be
conducted;

(C) The type, size, and amount of gear
that may be used by each vessel
operated under the authorization;

(D) Reasonable data reporting
requirements;

(E) Such other conditions as may be
necessary to assure compliance with the
purposes of the authorization,
consistent with the objectives of the
FMP or regulations; and

(F) Provisions for public release of
data obtained under the authorization,
consistent with NOAA confidentiality of
statistics procedures in subpart E. An
applicant may be required to waive the
right to confidentiality of information
gathered while conducting experimental
fishing as a condition of an EFP.

(iii) The authorization will specify the
scope of the authorized activity and will
include, at a minimum, the duration,
vessel(s), species and gear involved in
the activity, as well as any additional
terms and conditions specified under
paragraph (d)(3)(ii) of this section.

(4) Duration. Unless otherwise
specified, authorization for an exempted
educational activity is effective for no
longer than 1 year, unless revoked,
suspended, or modified. Authorizations
may be renewed following the
application procedures in this section.

(5) Alteration. Any authorization that
has been altered, erased, or mutilated is
invalid.

(6) Transfer. Authorizations issued
under this paragraph (d) are not
transferable or assignable.

(7) Inspection. Any authorization
issued under this paragraph (d) must be
carried on board the vessel(s) for which
it was issued or be in possession of the
applicant to which it was issued while
the exempted educational activity is
being conducted. The authorization
must be presented for inspection upon
request of any authorized officer.
Activities that meet the definition of
fishing, despite an educational purpose,
are fishing. An authorization may allow
covered fishing activities; however,
fishing activities conducted outside the
scope of an authorization for exempted
educational activities are illegal.
BILLING CODE 3510–22–P
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Figure 1 to Part 600—Fishing Areas of the Northwest Atlantic Ocean Fisheries

BILLING CODE 3510–22–C
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PARTS 601, 602, 603, 605, 611, 619,
620, AND 621—[REMOVED]

2. Under the authority of 16 U.S.C.
1801 et seq., parts 601, 602, 603, 605,
611, 619, 620, and 621 are removed.

[FR Doc. 96–9988 Filed 4–30–96; 8:45 am]
BILLING CODE 3510–22–P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Ch. I

[FRL–5460–2]

RIN 2050–AB80

Corrective Action for Releases From
Solid Waste Management Units at
Hazardous Waste Management
Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: Today’s action has three
purposes. First, it introduces EPA’s
strategy for promulgating regulations
governing corrective action for releases
from solid waste management units at
hazardous waste management facilities
under the Resource Conservation and
Recovery Act (RCRA) and requests
information to assist in identification
and development of potential
improvements to the protectiveness,
responsiveness, speed or efficiency of
corrective actions. The Agency
originally proposed corrective action
regulations on July 27, 1990. Second, to
provide context for potential revisions
to the corrective action program, today’s
Notice includes a general status report
on the corrective action program and
how it has evolved since the 1990
proposal, and provides guidance on a
number of topics not fully addressed in
1990. Third, it emphasizes areas of
flexibility within the current program
and describes program improvements
currently underway or under
consideration.
DATES: To ensure consideration,
information and data must be received
on or before July 30, 1996.

EPA will hold a public hearing on this
Notice on June 3, 1996.
ADDRESSES: Written comments
responding to today’s Notice should be
addressed to: Docket Clerk, U.S.
Environmental Protection Agency,
RCRA Docket (OS–305), 401 M Street
SW, Washington, D.C. 20460. Comments
sent by special delivery, such as
overnight express services, should be
addressed to: RCRA Docket Information
Center (RIC), Crystal Gateway One, 1235
Jefferson Davis Highway, First Floor,
Arlington, VA 22202. Electronic
comments should be addressed to:
RCRA-Docket@epamail.epa.gov.

The June 3, 1996 public hearing will
be held at the Key Bridge Marriott,
located at 1401 Lee Highway, Arlington,
VA 22209. Advance requests to speak at
the hearing should be submitted, in

writing, to: Hugh Davis (5303W) U. S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.

For important additional instructions
on submitting comments or making a
request to speak at the public hearing,
see Supplementary Information.
FOR FURTHER INFORMATION CONTACT: For
general information, contact the RCRA
Hotline at (800) 424–9346 (toll-free) or
(800) 553–7672 (hearing impaired), or
(703) 412–9810 (locally), Monday–
Friday, 8:00–5:00 eastern standard time.
For technical information, contact Hugh
Davis, Office of Solid Waste (5303W),
U.S. Environmental Protection Agency,
401 M Street SW, Washington, D.C.
20460. Phone, (703) 308–8633. E-mail
address, davis.hugh@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:

Instructions for Submitting Comments
and Requests To Speak at the Public
Hearing

Commenters should place the docket
number (F–96–CA2P–FFFFF) on all
comments and submit an original and
two copies. Comments also may be
submitted electronically, through the
Internet. Comments submitted
electronically should be in ASCI to
avoid the use of special characters and
encryptions.

The official record for this action will
be kept in paper form. EPA will transfer
all comments received electronically
into paper form and place them, with
comments submitted directly in writing,
in the official record. EPA responses to
comments will be recorded in a notice
in the Federal Register or in an official
record for this action. EPA will not
immediately reply to electronic
comments other than to seek
clarification of comments that may be
garbled in transmission or during
conversion to paper form.

Confidential business information
(CBI) may be included in comments,
however, to ensure continued
confidentiality, it must be submitted
under separate cover. If including CBI,
commenters should submit an original
and two copies to: U.S. Environmental
Protection Agency, RCRA CBI
Document Control Officer, OSW
(5303W), 401 M Street SW, Washington,
D.C. 20460. Place the docket number (F–
96–CA2P–FFFFF) on the CBI and
include a reference to any non-CBI
comments submitted. Do not submit CBI
electronically.

Docket materials may be reviewed by
appointment by calling (703) 603–9230.
The docket is located on the first floor
of the Crystal Gateway building at 1235
Jefferson Davis Highway in Arlington,
Virginia and is open from 9:00 a.m. to

4:00 p.m., Monday through Friday,
excluding Federal holidays. A
maximum of 100 pages of material may
be copied at no cost from any one
regulatory docket. Additional copies are
$0.15 per page. The main switchboard
number for the hotel is (703) 524–6400.

Individuals interested in directions to
the June 3, 1996 public hearing at the
Key Bridge Marriott or room
reservations should contact the hotel
directly at (703) 524–6400. Registration
for the hearing will begin at the hotel at
8:30 am. The hearing will begin at 9:00
am. and end at 5:00 pm unless
concluded earlier. Oral and written
statements may be submitted at the
public hearing. Time for the public
hearing is limited; oral presentations
will be made in the order that requests
are received and will be limited to 15
minutes, unless additional time is
available. Advance requests to speak at
the public hearing should be clearly
marked as a request to speak at the
public hearing and include the
scheduled date of the hearing (June 3,
1996) and the docket number for this
action (F–96–CA2P–FFFFF). Requests to
speak at the public hearing may also be
made on the day of the hearing, by
registering at the door; request to speak
by individuals who choose to register at
the door on the day of the hearing will
be granted in the order received, as time
permits. All individuals who choose to
speak at the public hearing are
requested to provide a paper copy of
their testimony for the record.

Internet Access
This notice is available on the

Internet. To access today’s Notice
electronically:
Gopher: gopher.epa.gov
WWW: http://www.epa.gov
Dial-up: (919) 558–0353

From the main EPA Gopher menu,
select: EPA Offices and Regions/Office
of Solid Waste and Emergency Response
(OSWER)/Office of Solid Waste (RCRA)/
Hazardous Waste/Corrective Action.
FTP: ftp.epa.gov
Login: anonymous
Password: your Internet address
Files are located in /pub/gopher/

oswrcra

Glossary of Commonly Used Acronyms
ASTM—American Society for Testing and

Materials
ASTSWMO—Association of State and

Territorial Solid Waste Management
Officials

CAMU—Corrective Action Management Unit
CAP—Corrective Action Plan
CERCLA—Comprehensive Environmental

Response, Compensation and Liability Act
CMI—Corrective Measures Implementation
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CMS—Corrective Measures Study
CSGWPP—Comprehensive State

Groundwater Protection Program
DQO—Data Quality Objective
EAB—Environmental Appeals Board
FACA—Financial Assurance for Corrective

Action
HSWA—Hazardous and Solid Waste

Amendments
LDR—RCRA Land Disposal Restrictions
MCL—Maximum Contaminant Limit
MTR—RCRA Minimum Technology

Requirements
NCAPS—National Corrective Action

Prioritization System
NPL—National Priorities List
NCP—National Oil and Hazardous

Substances Pollution Contingency Plan
OSW—EPA Office of Solid Waste
OSWER—EPA Office of Solid Waste and

Emergency Response
POC—Point of Compliance
RBCA—Risk Based Corrective Action (refers

to ASTM standard E1739–95)
RCRA—Resource Conservation and Recovery

Act
RFA—RCRA Facility Assessment
RFI—RCRA Facility Investigation
RU—Regulated Unit
SWMU—Solid Waste Management Unit
SSG—EPA Soil Screening Guidance
TI—Technical Impracticability
TSDF—Treatment, Storage, or Disposal

Facility
UST—Underground Storage Tank
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I. Background

A. Statutory and Regulatory
Requirements

In the 1984 Hazardous and Solid
Waste Amendments (HSWA) to the
Resource Conservation and Recovery
Act (RCRA), Congress directed EPA to
require corrective action for all releases
of hazardous waste and hazardous
constituents from solid waste
management units at facilities seeking
RCRA permits (i.e., hazardous waste
Treatment, Storage or Disposal Facilities
or TSDFs) regardless of the time at
which waste was placed in the units.
When corrective action cannot be
completed prior to permit issuance, the
statute directs EPA to specify corrective
action schedules of compliance and
financial assurance in all permits issued
under RCRA section 3005. In addition,
EPA is directed to require that
corrective action be taken beyond
facility boundaries unless facility
owners/operators demonstrate to the
Agency’s satisfaction that, despite their
best efforts, they were unable to obtain
the necessary permission to undertake
off-site corrective action. (See, RCRA
section 3004 (u) and (v), 42 U.S.C. 6924
(u) and (v).) At the same time, Congress
enacted the RCRA permit omnibus
provision directing that, ‘‘each permit
issued under [RCRA Section 3005]
contain such terms and conditions as
the Administrator determines necessary
to protect human health and the
environment.’’ (See, RCRA sections
3005(C)(3), 42 U.S.C. 6925(c)(3).) EPA is
authorized to require corrective action
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1 See 58 FR 8658, February 16, 1993, ‘‘Corrective
Action Management Units’’ where EPA finalized
regulations addressing the creation, management,
and closure of units created specifically for
purposes of managing remediation wastes.

at interim status facilities under RCRA
section 3008(h), 42 U.S.C. 6928(h).

At the time the new corrective action
provisions were enacted, corrective
action for releases to groundwater from
RCRA regulated units was already
required under 40 CFR part 264, subpart
F. RCRA regulated units are defined in
40 CFR 264.90 as surface
impoundments, waste piles, land
treatment units, and landfills that
received hazardous waste after July 26,
1982; they are a subset of the universe
of solid waste management units. The
1984 HSWA amendments extended
corrective action authority at TSDFs to
all waste management at units that
received solid or hazardous waste at any
time. In the legislative history of RCRA
section 3004(u), Congress noted that one
purpose of the new corrective action
requirements was to ensure that RCRA
facilities did not become Superfund
cleanup sites. The legislative history
records that, ‘‘Unless all hazardous
constituents released from solid waste
management units at permitted facilities
are addressed and cleaned up the
Committee is deeply concerned that
many more sites will be added to the
future burdens of the Superfund
program with little prospect for control
or cleanup. The responsibility to control
such releases lies with the facility
owner and operator and should not be
shifted to the Superfund program,
particularly when a final permit has
been requested by the facility.’’ (See,
H.R. Rep. No. 198, 98th Cong., 1st Sess.,
part 1, 61 (1983).)

In July 1985, EPA codified corrective
action requirements at 40 CFR
264.90(a)(2); 264.101; 270.60(b) and
270.60(c). (See, 50 FR 28702, July 15,
1985.) These regulations reiterate the
statutory language of RCRA section
3004(u) by requiring facility owners/
operators seeking RCRA permits to
institute corrective action, as necessary
to protect human health and the
environment, for all releases of
hazardous waste and constituents from
solid waste management units at the
facility. When corrective action cannot
be completed prior to permitting, EPA
requires that all permits contain
corrective action requirements,
schedules of compliance, and financial
assurance. In 40 CFR 270.60(b) and
270.60(c), EPA clarified that corrective
action is also required for some facilities
with RCRA permits-by-rule, including
hazardous waste management facilities
with permits issued under the
Underground Injection Control program
and the National Pollution Discharge
Elimination System (NPDES) permitting
program.

In December 1987 (52 FR 45788,
December 1, 1987), EPA promulgated
additional corrective action regulations
to codify the statutory language of RCRA
§ 3004(v), requiring corrective action for
releases beyond the facility boundary.
EPA also established permit application
requirements necessary to support
corrective action implementation, and
modified the corrective action
requirements for underground injection
wells with RCRA permits-by-rule.

On July 27, 1990 (55 FR 30798), EPA
proposed detailed regulations to govern
the RCRA corrective action program.
The 1990 proposal was designed to be
the analogue to the CERCLA program’s
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP). As
such, it addressed both technical (e.g.,
cleanup levels, remedy selection, points
of compliance) and procedural (e.g.,
definitions, permitting, reporting)
elements of the corrective action
program. In the 1990 proposal, EPA
emphasized the need for site-specific
flexibility in cleanup programs. The
Agency stated, ‘‘Because of the wide
variety of sites likely to be subject to
corrective action, EPA believes that a
flexible approach, based on site-specific
analyses is necessary. No two cleanups
will follow exactly the same course, and
therefore, the program has to allow
significant latitude to the decision
maker in structuring the process,
selecting the remedy, and setting
cleanup standards appropriate to the
specifics of the situation.’’ (See, 55 FR
30802.)

The 1990 proposal was the subject of
significant public comment. Although
EPA has finalized only a few sections of
the 1990 proposal,1 the bulk of the
proposal is routinely used as guidance
during corrective actions.

B. Summary of Today’s Notice
Today’s Notice introduces EPA’s

strategy for promulgation of corrective
action regulations and requests public
input on a variety of issues and
concepts associated with corrective
action. To provide context for potential
revisions to the corrective action
program and because the Agency’s
philosophy and strategies have evolved
in many respects since 1990, today’s
Notice also includes a general status
report on the corrective action program
and how it has grown since the 1990
proposal, and provides guidance on a
number of topics not fully addressed in
1990. Finally, today’s Notice

emphasizes the flexibility inherent in
the existing corrective action program,
discusses steps EPA is already taking to
improve corrective actions and requests
comments on new approaches to
expedite and simplify facility cleanups.

In Section I of today’s Notice, EPA
identifies the statutory and regulatory
basis of the corrective action program.

Section II of today’s Notice introduces
EPA’s Subpart S Initiative. Through the
Subpart S Initiative the Agency intends
to identify and implement
improvements to the protectiveness,
responsiveness, speed and efficiency of
the corrective action program. Section II
includes discussions of the Subpart S
Initiative objectives, outreach, and
schedule. It also includes discussions of
major corrective action program
guidance and policy milestones that
have occurred since 1990, and the
relationship of the Subpart S Initiative
to other agency rulemakings and
initiatives.

In Section III, EPA discusses
corrective action implementation,
describes how certain program elements
have evolved since 1990, and provides
guidance on a number of topics that
were not fully addressed in the 1990
proposal. This section emphasizes areas
of flexibility in the current corrective
action program and highlights
innovative approaches some program
implementors and facility owners/
operators have used to expedite
cleanups. Readers are urged to pay
particular attention to Section III in
order to gain an overall understanding
of the Agency’s latest thinking on
corrective action implementation.

Section IV of today’s Notice builds on
the detailed discussions in Section III by
providing concise statements of EPA’s
corrective action implementation goals
and strategies.

In Section V of today’s Notice, EPA
requests comments and data on a variety
of issues to assist it in identifying and
developing improvements to the
corrective action program. In some
cases, the Agency raises new concepts
that would likely warrant re-proposing
regulations or developing new guidance
documents; in other cases, concepts
were addressed in the 1990 proposal but
are included in Section V because the
Agency is requesting additional
comment and data at this time.

II. Subpart S Initiative
EPA and the states have made

considerable progress in implementing
the corrective action requirements;
however, despite this progress, the
overall implementation of the corrective
action program has been subject to
considerable criticism. States,
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environmental groups and the regulated
community have raised many concerns,
including: slow progress in achieving
cleanup or other environmental results;
an emphasis on process and reports over
actual work in the field; unrealistic,
impractical or overly conservative
cleanup goals; excessive and detailed
oversight; reluctance to authorize or
recognize the work of state cleanup
programs; and, lack of meaningful
public participation. EPA believes that
many of these concerns have been
overstated; however, at the same time, it
recognizes that improvements to the
corrective action program are necessary.
EPA and the states now have more than
ten years experience in implementing
the corrective action requirements. EPA
believes the time has come to reevaluate
the RCRA corrective action program to
identify and implement improvements
to the program’s speed, efficiency,
protectiveness and responsiveness, and
to focus the program more clearly on
environmental results. The reevaluation
effort is known as the Subpart S
Initiative.

As part of the Subpart S Initiative,
EPA has been working with states and
other stakeholders to develop a
comprehensive strategy to identify and
develop improvements to the corrective
action program and promulgate final
corrective action regulations. The
Subpart S Initiative involves assessment
of the current corrective action program,
outreach to stakeholders, finalization of
some elements of the 1990 proposal,
development of new proposals and
guidance documents, and today’s
Notice.

EPA is committed to substantive
consistency among its cleanup
programs. For that reason, the Subpart
S Initiative is being coordinated closely
with the Superfund program, including
the Superfund administrative
improvements efforts and Superfund
reauthorization activities.

A. Objectives
Taking into consideration corrective

action implementation experience,
recent feedback from stakeholders, and
the comments received on the 1990
proposal, EPA has developed five
objectives for the Subpart S Initiative:

(1) Create a consistent, holistic
approach to cleanups at RCRA facilities;

(2) Establish protective, practical
cleanup expectations;

(3) Shift more of the responsibilities
for achieving cleanup goals to the
regulated community;

(4) Focus on opportunities to
streamline and reduce costs; and,

(5) Enhance opportunities for timely,
meaningful public participation.

Implementation of these five
objectives will involve new approaches
to corrective action and may necessitate
significant revisions to the existing
corrective action program. In adopting
any new approach, EPA will not
sacrifice protection of human health and
the environment or the meaningful
involvement of the public and affected
communities.

B. Outreach
EPA believes the experiences of

states, the regulated community, other
Federal agencies, and environmental
and public interest groups will be
tremendously valuable as it works to
identify and develop improvements to
the corrective action program. Today’s
Notice reflects the involvement of
interested stakeholder groups, as
discussed below. EPA is committed to a
continuing and meaningful dialogue
with these groups as the Subpart S
Initiative develops. As the Subpart S
Initiative progress, EPA will continue to
identify interested stakeholder groups
and invite their input and involvement.

1. States
In December and January 1995, EPA

met twice with interested state
representatives to solicit their early
input in the Subpart S Initiative. In
general, these state representatives
advised that the corrective action
program: Retain considerable flexibility;
emphasize results over process; be
generally consistent with the CERCLA
program; address consistency issues
within the RCRA program (e.g., between
cleanups at SWMUs and regulated
units); address risk assessment and risk
management, including ecological risk;
empower states and expedite state
authorization; and, encourage
stabilization without discouraging final
cleanups. State representatives also
strongly advised against finalizing
corrective action regulations in pieces,
favoring the comprehensive approach
reflected in today’s Notice. The ongoing
role of the states in the Subpart S
Initiative is discussed below.

2. Environmental and Public Interest
Community

EPA wrote nine environmental and
public interest groups requesting their
early involvement in the Subpart S
Initiative. To date, EPA has met with
one environmental group, the
Environmental Defense Fund (EDF). The
Environmental Defense Fund expressed
support for changes in the corrective
action program to improve the speed
and efficiency of cleanups and increase
opportunities for meaningful public
participation. Their suggestions include:

tailoring the level of public
participation to the level of community
interest; including opportunities for
public participation throughout the
cleanup process; using risk goals and
clearly defined cleanup standards to
make cleanups more efficient;
maintaining a throughout-the-plume/
unit boundary cleanup point of
compliance; and, using deed restrictions
at non-residential cleanups. While EDF
expressed general support for
consistency in technical matters
between RCRA and CERCLA, they also
expressed the opinion that operating
hazardous waste management facilities,
such as those typically addressed by
RCRA corrective action, have an
ongoing responsibility to their
communities and should, perhaps, be
held to higher cleanup standards than
abandoned (i.e., Superfund) sites. EPA
welcomes the continued involvement of
EDF in the Subpart S Initiative and will
continue to look for opportunities to
involve other environmental and public
interest groups.

3. Regulated Community
EPA met with and received written

materials from a variety of industry
groups which offered their suggestions
for improvements to the corrective
action program. In general, industry
groups expressed frustration with the
pace and cost of corrective actions and
what they perceive as overly stringent
cleanup criteria. Their suggestions
include increased reliance on
performance standards, more emphasis
on non-residential future land use
scenarios, and improved coordination
with other applicable cleanup
authorities (e.g., the Superfund program
and state cleanup programs). EPA
welcomes the continued involvement of
the regulated community in
development of the Subpart S Initiative.

4. Other Federal Agencies
During Spring and Summer 1995,

EPA held a series of meetings with other
Federal agencies, including, the
Department of Defense (DOD), the
Department of Energy (DOE), the
Department of Agriculture, the Council
on Environmental Quality (CEQ), and
the Office of Management and Budget
(OMB). Many of these agencies own or
operate facilities which are subject to
RCRA corrective action. During these
meetings, EPA and the other Federal
agencies discussed potential
improvements to the RCRA corrective
action and Superfund programs. EPA
will continue these discussions during
development of the Subpart S Initiative.

The Department of Defense and the
Department of Energy reviewed and
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2 These states are: Wisconsin, Texas, Georgia,
Idaho, Florida, Colorado, New York, California,
Utah, Oklahoma, North Carolina, Delaware, and
Missouri.

provided comments on a draft version of
today’s Notice and EPA met with DOD
and DOE representatives to discuss their
comments and suggested changes.

C. On-Going Role of the States
The states are the primary

implementors of the corrective action
program. Because of this, EPA has
actively solicited state input and
participation in the Subpart S Initiative
and is developing the Initiative in full
partnership with the states. As of
today’s Notice, thirteen states 2 have
agreed to participate in the Subpart S
Initiative as co-regulators. During the
co-regulation process, state
representatives participate actively in
development of policy and regulatory
options and analyses. As discussed
above, EPA has held two meetings with
state representatives to discuss
development of the Subpart S Initiative;
three additional meetings and a fifty-
state review of any regulatory proposals
are planned. In addition, representatives
of interested states participated actively
in development of today’s Notice and
reviewed and provided comment on
numerous drafts.

D. Strategy and Schedule
The Subpart S Initiative will include

development of guidance and policy
documents and rulemaking. EPA
intends to publish rule language in fall
1997. In order to present the Agency’s
visions for the corrective action program
and regulations in totality, the 1997
publication will promulgate elements of
the 1990 proposal that the Agency
believes do not need additional public
review and will re-propose other
program elements. Based in part on
comments received in response to
Section V.B of today’s Notice, EPA will
determine which elements of the 1990
proposal will be finalized without
further comment and which elements
will be re-proposed.

Guidance and policy development
will play an important role in the
Subpart S Initiative. The balance
between guidance and policy
development and rulemaking will be
determined, in part, by comments
received on today’s Notice. Section V.A
of this Notice requests specific
recommendations for additional policy
or guidance development.

E. Major Corrective Action Program
Developments Since 1990

The Subpart S Initiative builds on
several recent and important

developments in the corrective action
program. Many of these program
developments are addressed in the EPA
guidance documents discussed below;
other program developments were
associated with promulgation of the
Corrective Action Management Unit
(CAMU) regulations, also discussed
below. A complete list of corrective
action guidance documents is available
in the ‘‘RCRA Corrective Action Plan,’’
EPA/520–R–94–004, OSWER Directive
9902.3–2A, May 1994, included in the
docket for today’s Notice.

1. Stabilization Initiative
EPA’s early implementation of the

corrective action program focused on
final, comprehensive cleanups at a
limited number of facilities. As EPA and
states gained more experience, it
became clear that, at many sites, final
cleanups were difficult and time-
consuming to achieve and that an
emphasis on final remedies at a few
sites could divert limited resources from
addressing ongoing releases and
environmental threats at many other
sites. As a result, in 1991, the Agency
established the Stabilization Initiative as
one of the primary implementation
objectives for the corrective action
program. The goal of the Stabilization
Initiative is to increase the rate of
corrective actions by focusing on near-
term activities to control or abate threats
to human health and the environment
and prevent or minimize the further
spread of contamination. Through the
Stabilization Initiative, the Agency is
seeking to achieve an increased overall
level of environmental protection by
implementing a greater number of
actions across many facilities rather
than following the more traditional
process of pursuing final,
comprehensive remedies at a few
facilities.

Controlling exposures or the
migration of a release may stabilize a
facility, but does not necessarily mean
that a facility is completely cleaned up.
At some stabilized facilities,
contamination is still present and
additional investigations or remediation
may eventually be required; however, as
long as the stabilization measures are
maintained, stabilized facilities should
not present unacceptable near-term risks
to human health or the environment and
program implementors and facility
owners/operators have the opportunity
to shift their resources (either at the
stabilized facility or among facilities) to
additional health or environmental
concerns. Stabilization actions should
be a component of, or at least consistent
with, final remedies. More information
on the Stabilization Initiative is

available in the 1991 guidance
memorandum ‘‘Managing the Corrective
Action Program for Environmental
Results: The RCRA Facility Stabilization
Effort’’ and in Section III.C.3 of today’s
Notice.

2. Environmental Indicators for
Corrective Action

Critics of the corrective action
program have often charged that EPA
focuses too much on administrative
processes rather than actual cleanups.
As an example of this problem, critics
cite Agency management systems which
often track the number of paperwork
deliverables (e.g., work plans approved)
rather than achievement of
environmental results. In response to
these concerns and the Government
Performance and Results Act of 1993,
EPA is moving the corrective action
program away from more traditional
management systems and, consistent
with a broader Agency-wide effort, now
focuses management of the corrective
action program on environmental
indicators. Two specific environmental
indicators have been developed for the
corrective action program. These
indicators are: Human Exposures
Controlled Determination and
Groundwater Releases Controlled
Determination. The environmental
indicators are facility-wide measures.
Human Exposures Controlled is attained
when there are no unacceptable risks to
humans due to releases of contaminants
at or from the facility subject to RCRA
corrective action. Groundwater Releases
Controlled is attained when the
migration of groundwater contamination
at or from the facility across designated
boundaries (these boundaries may be
facility boundaries or specified
boundaries within a facility) is
controlled.

The environmental indicators are not
tied to specific program activities or
paperwork deliverables. In the course of
implementing final remedies, the
environmental indicators will be
achieved; however, the implementation
of stabilization measures can also result
in achieving the environmental
indicators. EPA is striving to make the
corrective action program more
performance based. Because the
environmental indicators focus on
results, they can serve well as
performance measures for remedial
activities. Further guidance on the
environmental indicators is available in
the July 29, 1994 memorandum ‘‘RCRIS
Corrective Action Environmental
Indicator Event Codes CA725 and
CA750,’’ which has been placed in the
docket for today’s Notice.



19437Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

EPA is committed to using the
corrective action environmental
indicators to increase the efficiency of
the corrective action program by
focusing on results. Although EPA has
developed only two environmental
indicators for corrective action to date,
additional indicators may be developed
to address factors such as ecological risk
or source control. EPA requests
comments on the development of
additional environmental indicators in
Section V.C.1 of today’s Notice.

3. Corrective Action Plan
Another concern in the corrective

action program has been consistency.
While no two cleanups will follow the
exact same course, EPA recognizes that
some level of consistency in cleanup
processes can help to ensure that all
cleanups will achieve the same overall
level of protection. The RCRA
Corrective Action Plan or CAP (OSWER
Directive 9902.3–2A, May 1994),
provides guidance which program
implementors and facility owners/
operators can use to develop and direct
the specific corrective action activities
which might be necessary at any given
facility. The CAP provides an overall
program implementation framework and
model scopes of work for site
characterizations, interim actions,
evaluation of remedial alternatives and
remedy implementation. Program
implementors and facility owners/
operators can use these model scopes of
work when developing site-specific
strategies, work plans, and schedules of
compliance.

The CAP is not meant to be a cleanup
prescription. The model scopes of work
in the CAP present a range of activities
which might be necessary at a corrective
action facility. Program implementors
and facility owners/operators should
choose carefully from this range when
developing facility specific work plans.

4. CAMU Rule
Program implementors and facility

owners/operators have long recognized
that certain RCRA Subtitle C hazardous
waste requirements can significantly
complicate or delay cleanups when
applied to remediation wastes. To
address this problem, EPA promulgated
regulations for corrective action
management units (58 FR 8658,
February 16, 1993). The CAMU rule
provides relief from specific RCRA
standards that can preclude desirable
remediation options or unnecessarily
add to the cost of remedies (e.g., the
RCRA land disposal restrictions when
applied to remediation waste) by
creating a new type of RCRA unit. EPA
and authorized states may choose to

designate a CAMU for management of
remediation waste during RCRA
corrective actions and other cleanups.
When designating CAMUs, EPA and
authorized states have the flexibility to
establish site-specific design, operating,
closure and post-closure requirements
instead of using the existing RCRA
requirements for land-based units.
Remediation wastes (i.e., media and
debris which contain hazardous waste
or exhibit a hazardous waste
characteristic) may be consolidated into
a CAMU before or after treatment. In
addition, remediation wastes may be
treated in a CAMU or moved (again,
before or after treatment) between
CAMUs at the same facility without
automatically triggering otherwise
applicable RCRA land disposal
restrictions or minimum technology
requirements.

The CAMU rule was challenged in
1993; however, the challenge has been
stayed pending publication of the final
Hazardous Waste Identification Rule for
Contaminated Media (HWIR-Media).
EPA expects that the HWIR-Media rule
will largely obviate the need for the
CAMU rule, and is planning to propose
withdrawal of the CAMU regulations as
part of the HWIR-Media proposal (for a
discussion of the HWIR-Media proposal,
see Section II.F.1 of today’s Notice). In
the meantime, CAMUs may be used to
support efficient and protective
cleanups.

5. Other Developments
In addition to the examples discussed

above, program implementors and
facility owners/operators are using the
existing flexibility in the corrective
action program to explore a range of
new approaches in an effort to improve
the corrective action process and
expedite cleanups at a facility-specific
level. These include: using performance
standards to set goals for site
investigations and cleanups;
encouraging innovative technical
approaches; facilitating voluntary or
accelerated cleanups, when a facility
owner/operator wants to move ahead of
a regulatory agency; the use of third-
party oversight; expanded public
participation, including use of citizen
advisory boards; innovative
coordination with or deferral to other
programs, including state cleanup
programs; and, many other efforts. In
accordance with EPA’s emphasis on
consistency of results between the
RCRA and CERCLA programs, many of
these approaches are being developed in
cooperation with the Superfund
program or state remedial programs.

EPA encourages program
implementors and facility owners/

operators to continue to explore new
approaches to corrective action and to
share their successes and failures. Some
of the innovative approaches which
have proved most successful at
individual facilities are discussed later
in today’s Notice; EPA is looking
forward to receiving information on
other new approaches in response to
today’s Notice. One of the purposes of
today’s Notice is to gather information
on successful facility-specific
approaches to corrective action so EPA
can build on implementation experience
as it identifies and develops
improvements to the national program
during the Subpart S Initiative.

F. Relationship to Other Agency
Initiatives and Rulemakings

EPA is involved in several
rulemakings and other activities which
will have particular impact on the
Subpart S Initiative. Coordination with
these other rulemakings and activities is
ongoing.

1. HWIR Media
The Hazardous Waste Identification

Rule for Contaminated Media (HWIR-
Media) is a regulatory reform proposal
that reexamines the application of many
of the RCRA hazardous waste treatment
and management standards to
contaminated environmental media
(e.g., soil and groundwater) managed
during Agency or authorized state
overseen cleanups. Under current
regulations, environmental media that
contain (or are contaminated by)
hazardous wastes must be managed as
hazardous waste (this is known as the
‘‘contained-in policy’’). In developing
the HWIR-Media proposal, EPA, in
partnership with the states, is
examining a number of reforms
designed to allow program
implementors to tailor treatment and
management requirements for
contaminated media to site- and media-
specific conditions. EPA is proposing
several types of reforms and seeking
comment on a number of alternatives.
The Agency may finalize any one or
combinations of these reforms or
alternatives.

The first major area of reform that
EPA is considering would revise the
Land Disposal Restrictions (LDRs)
Minimum Technological Requirements
(MTRs) and permitting requirements
that apply to contaminated media
currently subject to hazardous waste
management requirements, to make
them more appropriate for the types of
contaminated media and concerns
typically addressed at cleanup sites.
Currently, large volumes of
contaminated media are subject to



19438 Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

hazardous waste requirements, notably
LDR, MTR and permitting, that were
originally designed for newly generated
or process wastes, where the concerns
are different from those at cleanup sites.

More broadly, EPA is also proposing
to exempt some contaminated media
from RCRA Subtitle C hazardous waste
management requirements. This reform
would allow authorized states or EPA to
determine contaminated media
management standards for those
exempted media on a site-specific basis.
EPA is considering two exemption
options. First, EPA is considering
exempting media by determining, often
based on management conditions, that
the media do not contain hazardous
wastes (this is commonly known as the
‘‘contained-out’’ approach); second,
EPA is considering exempting media
only if certain conditions were met (this
is commonly known as the ‘‘conditional
exclusion’’ approach). Under the
options that would exempt only some
contaminated media from hazardous
waste management requirements, EPA is
proposing to use a set of constituent
concentrations known as a ‘‘Bright
Line’’ to divide the media that would
and would not be eligible for
exemption. Media with concentrations
of constituents below Bright Line
concentrations would be eligible for
exemption; media with constituent
concentrations above the Bright Line
would not be eligible. Finally, in the
HWIR-Media proposal, EPA is
requesting comment on exempting all
cleanup wastes, including contaminated
media, sludges, debris, and other wastes
managed during the course of a cleanup,
based on a conditional exclusion. Under
this option, authorized states or EPA
would set all management and
treatment requirements for cleanup
wastes on a site-specific basis.

The HWIR-Media proposal in
particular will complement the Subpart
S Initiative by potentially providing
program implementors with the
flexibility to tailor requirements for
management of contaminated media to
the risks posed by any given medium
and the circumstances at any given
corrective action facility.

2. Post-Closure Rule
EPA has long recognized the need to

more effectively integrate corrective
action and closure activities. Toward
this end, the Agency proposed a rule
entitled ‘‘Standards Applicable to
Owners and Operators of Closed and
Closing Hazardous Waste Management
Facilities; Post-Closure Permit
Requirement; Closure Process; State
Corrective Action Enforcement
Authority’’ (59 FR 55778, November 8,

1994). In this notice, the Agency
proposed revisions to the current
requirements applicable to facilities
with closed and closing land disposal
units, and revisions to the requirements
for state authorization for corrective
action. These provisions, described in
more detail below, were proposed as
part of the Agency’s efforts to create a
consistent approach to cleanups at
RCRA facilities.

a. The Post-Closure Permit
Requirement. The current regulations at
40 CFR Part 270.1(c) require owners and
operators of surface impoundments,
landfills, land treatment units, and
waste pile units that received wastes
after July 26, 1982, or that certified
closure after January 26, 1983 to obtain
a post-closure permit for the facility,
unless they demonstrate closure by
removal at those units. For facilities that
did not receive an operating permit, and
closed under interim status standards,
this post-closure permit serves to
impose several critical statutory and
regulatory requirements, including the
requirements for corrective action.

The November 8, 1994 proposal
would allow a regulatory agency (e.g.,
EPA or an authorized state) to address
these facilities using the best available
regulatory or enforcement authority,
instead of requiring that agencies issue
post-closure permits in all cases. While
the proposal would not otherwise
modify the applicable cleanup
requirements at these facilities, it would
remove the requirement that they be
imposed through the post-closure
permitting process. Under the proposal,
a regulatory agency could require post-
closure care (including corrective
action) at the facility under an
enforcement mechanism, a state cleanup
authority, or Federal Superfund
authority. This flexibility contributes to
the Agency’s efforts in the Subpart S
Initiative.

b. Applicability of 40 CFR Parts 264
and 265 to Regulated Units Requiring
Corrective Action. Under the current
regulations, the requirements that apply
to closed and closing land disposal
units depend on their legal status.
Regulated units, defined in 40 CFR
264.90 as surface impoundments, waste
piles, land treatment units, or landfills
that received waste after July 26, 1982,
are subject to the fairly specific closure,
post-closure, financial assurance,
groundwater monitoring and corrective
action requirements of 40 CFR Parts 264
and 265. Non-regulated solid waste
management units are not subject to 40
CFR Parts 264 and 265; consequently,
environmental risks at those units are
determined and addressed on a site-

specific basis through the corrective
action process.

Despite this regulatory distinction,
these units are often indistinguishable
in terms of environmental risk. EPA is
concerned that this dual regulatory
scheme can, in some cases, limit its
authority to determine the best remedy
at regulated units. In the November 8,
1994 proposal, the Agency expressed
this concern, and solicited comment on
whether the regulations should be
modified to give overseeing agencies the
discretion to remove or modify all or
part of the Part 264 and 265
requirements described above at a
facility that is undergoing cleanup using
the RCRA corrective action process.

c. State Corrective Action
Enforcement Authority. Under the
current Federal authorization process,
states are required to obtain
authorization for implementing
provisions of HSWA, such as Section
3004(u), to address corrective action at
permitted facilities. However, states
have never been required to obtain
authority to address corrective action at
interim status facilities. On November 8,
1994, EPA proposed that states be
required to upgrade their judicial or
administrative enforcement authority to
respond to releases of hazardous waste
or hazardous constituents at interim
status facilities as provided by Section
3008(h). This provision was designed to
provide consistent and complete
delegation of the corrective action
program to states.

EPA is completing its review of
comments on the proposed provisions
and plans to proceed with promulgation
of the final rule in the near future.

3. RCRA Statutory Reform
On March 16, 1995 the President

committed to identify high cost, low
benefit provisions of the Resource
Conservation and Recovery Act (RCRA)
for legislative reform. After an extensive
stakeholder outreach process, the
Administration selected two issues. The
first issue for legislative reform, an
exemption for certain low risk wastes
from costly regulation under RCRA’s
land disposal restrictions program, was
signed into law—the Land Disposal
Flexibility Act—by the President on
March 26, 1996.

The second topic identified for
legislative reform was the application of
RCRA hazardous waste management
requirements to cleanup wastes. The
Administration currently is discussing
with stakeholders and Congress the
possible development of bipartisan
legislation to expedite the safe and cost-
effective management of cleanup wastes
that are currently subject to RCRA
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hazardous waste management
requirements. In addition to RCRA
cleanup sites, the type of reform being
discussed would benefit site cleanups
under Superfund, Brownfield and State
voluntary programs.

4. Improvements to the Procedures for
Authorization of State Hazardous Waste
Program Revisions

Under RCRA Section 3007, EPA is
charged with authorizing equivalent
state hazardous waste programs
including corrective action programs.
Authorized states administer and
enforce the RCRA program within the
state in lieu of the Federal program (see
40 CFR Part 271); authorized states have
primary enforcement responsibility,
although EPA retains enforcement
authority under RCRA sections 3008,
7003, and 3013.

Following their initial authorization,
states are required to periodically revise
their hazardous waste programs to
remain equivalent to the Federal
program. Since EPA is continually
revising the RCRA program in response
to statutory changes, court ordered
deadlines and evolving priorities, states
are continually updating their
authorized programs. Preparation,
review and approval of changes to
authorized state hazardous waste
programs represents a significant
workload for states and EPA. In
addition, states have often expressed the
concern that EPA review of changes to
authorized hazardous waste programs is
too detailed, resource intensive, and
time consuming. To increase the pace
and efficiency of authorization of state
program revisions and respond to state
concerns, EPA proposed changes to the
regulations for processing state program
revision applications in the Land
Disposal Restrictions Phase IV rule (60
FR 43654, August 22, 1995). Additional
provisions to streamline authorization
of state program revisions are under
consideration for inclusion in the
HWIR-Media rule, currently under
development. Improvements proposed
in the LDR Phase IV rule and under
consideration for the HWIR-Media rule
include: creating a tiered approach to
tailor authorization to the complexity
and impact of the program revisions at
issue; increasing reliance on state
certifications; and placing more
emphasis on time-frames for processing
of authorization applications.
Improvements to the procedures for
state program revisions would apply to
all state program revisions, including
revisions made necessary by
promulgation of corrective action
regulations.

5. Superfund Reauthorization

As a general philosophy, EPA believes
that the RCRA and CERCLA remedial
programs should operate consistently
and result in similar environmental
solutions when faced with similar
circumstances. Currently, Congress is
considering legislation to reauthorize
CERCLA. If CERCLA is amended, EPA
believes that parallel changes in the
corrective action program should
generally be adopted. Changes to the
CERCLA program which might impact
the RCRA corrective action program
include new approaches to setting
cleanup standards and factoring risk
into remedial decision making.

6. Superfund Administrative
Improvements and Reforms

Independent of reauthorization of the
CERCLA statute, EPA’s Superfund
program has undertaken a number of
administrative initiatives to streamline
the Superfund program and increase the
fairness, effectiveness, and efficiency of
CERCLA cleanups. Several of the
proposals developed as part of the
administrative reform and improvement
efforts also apply to RCRA cleanups, as
discussed below.

a. Guidance on Land Use. On May 25,
1995, EPA issued a Directive titled,
‘‘Land Use in the CERCLA Remedy
Selection Process.’’ The directive has
two primary objectives. First, to
promote early discussions between EPA
and local land use planning authorities,
local officials, and the public regarding
reasonably anticipated future land uses.
Second, to promote the use of the
information from those discussions to
formulate realistic assumptions
regarding future land use, and to clarify
how land use assumptions influence
risk assessment, development of
remedial alternatives, and remedy
selection.

The directive was developed
primarily to address land use
considerations under the CERCLA
program; however, the principle of early
and complete involvement of
stakeholder groups to develop realistic
land use assumptions is equally
applicable to the RCRA corrective action
program. EPA recognizes that RCRA
facilities are often industrial properties
that are actively managed, rather than
the abandoned sites typically addressed
under CERCLA. Because of this
consideration, the directive stated that
non-residential use considerations
might be especially appropriate at many
RCRA corrective action facilities.
Consideration of non-residential land
use in RCRA corrective actions was
addressed in the 1990 proposal and is

discussed further in Sections III.C.5.j
and V.E.1 of today’s Notice.

b. Soil Screening Guidance. In
December 1994, EPA issued a draft
‘‘Superfund Soil Screening Guidance,’’
(SSG) for public review and comment.
The SSG was developed to accelerate
decision making at CERCLA and other
cleanup sites by focusing investigations
on exposure pathways and
contaminated areas of concern and
eliminating certain pathways, areas, and
contaminants not of concern from more
detailed assessments. The SSG provides
a framework for developing site-specific
screening levels for residential-based
exposure scenarios.

Specific soil screening levels (SSLs),
derived in accordance with the SSG, are
defined as contaminant concentrations
in soil below which no further action or
study would generally be warranted
under CERCLA. They are not intended
to be cleanup levels. According to the
SSG, where soil contaminant
concentrations equal or exceed SSLs,
further assessment, but not necessarily a
cleanup, would likely be warranted.

EPA is evaluating comments on the
draft guidance and intends to issue final
soil screening guidance in the near
future. The Agency anticipates that the
SSG may also be used to develop action
levels for certain RCRA corrective action
facilities. For more information on the
role of action levels during corrective
actions, see Section III.C.2.e of today’s
Notice.

c. Presumptive Remedies. The
Superfund program began developing
presumptive remedy guidance in 1991,
to use past experience to streamline
cleanups. Presumptive remedies are
preferred technologies for common
categories of sites, based on historical
patterns of remedy selection and EPA’s
scientific and engineering evaluation of
performance data on technology
implementation. The Agency expects
that presumptive remedies will be used
at all appropriate sites, including RCRA
facilities, to help ensure consistency in
remedy selection and implementation
and to reduce the cost and time required
to investigate and remediate similar
types of sites. Several presumptive
remedy guidance documents are
available and have been placed in the
docket for today’s Notice, including:
Presumptive Remedies: Policies and
Procedures; Presumptive Remedy for
CERCLA Municipal Landfill Sites;
Presumptive Remedies: Site
Characterization and Technology
Selection for CERCLA Sites with
Volatile Organic Compounds in Soils;
and, Presumptive Remedies for Soils,
Sediments and Sludges at Wood
Treating Sites. Future presumptive
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remedy guidance documents may
address sites with groundwater
contamination, sites contaminated with
polychlorinated biphenyl compounds
(PCBs), and manufactured gas sites.

d. Community Based Remedy
Selection. In an effort to increase
community involvement, EPA plans to
pilot a new community-based
Superfund remedy selection process.
Under this process, EPA will assist
community groups, local governments
and other stakeholders in developing
consensus and becoming more directly
involved in remedy selection at select
Superfund sites.

During the first half of fiscal year
1996, EPA will develop guidelines and
options for community-based remedy
selection pilot programs at specific sites.
These pilot programs will empower
affected parties to play a direct role in
finding a protective, cost-effective
remedy for a Superfund site in their
community, inform affected parties of
the applicable statutory and regulatory
requirements, and improve community
understanding and acceptance of
Superfund remedies. EPA will use the
results of the Superfund community-
based remedy selection pilot programs
as it works to improve public
participation at RCRA corrective action
facilities.

7. Brownfields Initiative

EPA developed the Brownfields
Economic Redevelopment Initiative to
help communities revitalize abandoned,
idled, or under-used industrial and
commercial sites where expansion or
redevelopment is complicated by
environmental contamination. Through
the Brownfields Action Agenda, the
Agency committed to fund up to 50
Brownfield Pilot Programs to explore
brownfield characterization and
redevelopment strategies at the local
level. The brownfields pilots will test
redevelopment models, direct special
efforts toward removing regulatory
barriers without sacrificing
protectiveness, and facilitate
coordinated environmental cleanup
efforts at the Federal, state and local
levels. The Pilots are intended to
provide EPA, states, tribes,
municipalities, and communities with
useful information and strategies as they
continue to seek new methods to
promote a unified approach to site
assessment, environmental cleanup, and
redevelopment. To date, EPA has
awarded 40 pilots.

EPA anticipates that many approaches
to cleanup and site redevelopment
evolving from the Brownfields Initiative
will have direct application to the

corrective action program and the
Subpart S Initiative.

8. Environmental Justice
Executive Order 12898, ‘‘Federal

Action to Address Environmental
Justice in Minority Populations and
Low-Income Populations,’’ directs each
Federal Agency to ‘‘. . . make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionately high
and adverse human health and
environmental effects of its programs,
policies and activities on minority
populations and low income
populations.’’ In response to the
Executive Order and to concerns voiced
by many groups outside the Agency,
EPA issued a Directive on September
21, 1994 which required that
environmental justice issues be
considered at all stages of policy,
guidance and regulation development.

EPA has identified four main areas of
environmental justice concerns within
the Subpart S Initiative: (1) outreach to
stakeholders, including members of
affected communities, during the
rulemaking process; (2) public
participation on a site-specific level
during the corrective action process; (3)
public participation in future land-use
and associated remedial decisions; and
(4) ensuring the continued effectiveness
of any institutional controls. The
Agency recognizes that discussions of
streamlining, such as those in today’s
Notice, often raise concerns in
environmental justice communities. The
Agency remains committed to
identifying and addressing
environmental justice concerns and to
expanding public participation in the
corrective action process, and would
welcome the involvement of the
environment justice community in
development of the Subpart S Initiative.

9. Permits Improvement Team
In July 1994, EPA organized a group

of state, tribal and local government
officials to examine and propose
improvements to EPA’s permit
programs. This group is known as the
Permits Improvement Team. The
Permits Improvement Team is
examining ways to streamline the
permitting process, exploring
alternatives to individual permits, and
evaluating ways to enhance public
participation in permitting. For RCRA
corrective action, the emphasis is on
addressing RCRA and non-RCRA
facilities in order of environmental
priority, rather than having a state’s
priorities skewed by the RCRA permit
process. For example, the RCRA permit
could include a general provision to

require compliance with the state’s
existing environmental cleanup
program. Any changes to the RCRA
permitting program that result from the
Permits Improvement Team’s efforts
will be considered as EPA implements
the Subpart S Initiative.

III. Corrective Action Implementation
As discussed in Section II of today’s

Notice, EPA generally uses the 1990
corrective action proposal,
supplemented by later guidance, as a
guideline for corrective action
implementation. The 1990 proposal was
intended to support a flexible approach
to corrective action. Unfortunately, EPA
believes the proposal has at times been
interpreted too narrowly, and much of
the intended flexibility has been under
used. In addition, the nature of the
corrective action program and some of
EPA’s positions have evolved since
1990.

For the benefit of those involved with
the corrective action program, and to
provide context for the requests for
comment in Section V of today’s Notice,
this section provides a general status
report on the corrective action program,
and how it has evolved since the 1990
proposal and includes guidance on a
number of topics not fully addressed in
1990. It also emphasizes the flexibility
inherent in the current corrective action
program and encourages program
implementors and facility owners/
operators to take advantage of this
flexibility to improve the corrective
action process and expedite cleanups.

A. Program Management Philosophy
More than 5,000 facilities are subject

to RCRA corrective action, over three
times the number of sites on CERCLA’s
National Priorities List (NPL). The
degree of investigation and subsequent
corrective action necessary to protect
human health and the environment
varies significantly across these
facilities. Some facilities may require no
cleanup at all or only minor corrective
action, while others are as complex and
highly contaminated as any Superfund
site. To account for the variety of
corrective action facilities and site-
specific circumstances, EPA has
emphasized a flexible, facility-specific
approach to corrective action. Few
cleanups will follow exactly the same
course; therefore, program
implementors and facility owners/
operators must be allowed significant
latitude to structure the corrective
action process, develop cleanup
objectives, and select remedies
appropriate to facility-specific
circumstances. At the same time, a
number of basic operating principles
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3 In some cases specific releases or constituents
are not ‘‘solid wastes’’ under RCRA. For example,
RCRA excludes from the definition of solid waste
certain source, special nuclear, or byproduct
material as defined by the Atomic Energy Act 42
U.S.C. § 2011.

guide corrective action program
implementation and development.

(1) Corrective Action Decisions Should
Be Based on Risk

As in most EPA programs, the
Agency’s fundamental goal in the
corrective action program is to control
or eliminate risks to human health and
the environment. Risk-based decision
making is especially important in the
corrective action program, where it
should be used to ensure that corrective
action activities are fully protective
given reasonable exposure assumptions
and consistent with the degree of threat
to human health and the environment at
a given facility.

(2) Program Implementation Should
Focus on Results

The purpose of the corrective action
program is to stabilize releases and
clean up RCRA facilities in a timely
manner, not to ensure compliance with
or fulfillment of a standardized process.
Program implementors and facility
owners/operators should focus on
environmental results rather than
process steps and ensure that each
corrective action related activity at any
given facility directly supports cleanup
goals at that site. In focusing on results,
program implementors are encouraged
to use innovative approaches to
management and oversight.

(3) Interim Actions and Stabilization
Should Be Used To Reduce Risks and
Prevent Exposures

A primary implementation strategy of
the corrective action program is to focus
resources first on stabilizing continuing
releases and controlling exposure at
facilities undergoing corrective action.
Once a facility is stabilized, Agency
oversight at that facility can be reduced
and resources shifted to other facilities
of concern. By focusing on stabilizing
many facilities, rather than pursuing a
final cleanup at a few facilities, EPA can
achieve a greater overall level of human
health and environmental protection in
the near-term.

(4) Activities at Corrective Action
Facilities Should Be Phased

Significant efficiencies can be gained
by phasing corrective action at
individual facilities to focus on areas of
the facility that represent the greatest
risk to human health and/or the
environment. Phasing allows
information obtained from previous
phases to be used for planning and
refining subsequent investigations or
responses. Using a phased approach,
response actions can be taken at some
high-priority areas of the facility while

other lower-priority areas are addressed
at a later time.

(5) Program Implementation Should
Provide for Meaningful Inclusion of All
Stakeholders

EPA is committed to including all
stakeholders in the corrective action
process. Stakeholders are included in
both facility-specific decision making
through public participation activities
and in the development of the national
corrective action program. The Agency
believes stakeholder involvement is
essential in all corrective action
cleanups, regardless of the oversight
mechanism used (e.g., order, permit,
state authority, voluntary action).

(6) Corrective Action Obligations
Should Be Addressed Using the Most
Appropriate Tool for Any Given Facility

EPA recognizes that there are many
mechanisms or tools which can be used
to ensure appropriate corrective action
at any given facility, including RCRA
orders or permits, state cleanup orders,
and voluntary cleanup programs. Each
mechanism has advantages and
disadvantages when applied to
individual facilities. Program
implementors and facility owners/
operators should carefully consider
these advantages and disadvantages
when choosing a corrective action
mechanism.

(7) States Will Be the Primary
Implementors of the Corrective Action
Program

Since corrective action requirements
will be, predominantly, implemented by
states, EPA is committed to full and
meaningful state involvement in
development of corrective action
implementation strategies, policy,
guidance and regulations.

B. Scope and Definitions
Corrective action requirements apply

at hazardous waste treatment, storage
and disposal facilities (TSDFs). These
include permitted facilities and
facilities that have, have had, or should
have had RCRA interim status. This
collection of facilities is typically
referred to as the ‘‘corrective action
universe.’’ Corrective action may be
required for releases of hazardous waste
or hazardous constituents from these
facilities, as necessary to protect human
health and the environment. EPA does
not generally require corrective action at
facilities which are issued land
treatment demonstration permits,
emergency permits, permits-by-rule for
ocean disposal, or research,
development and demonstrations
permits unless these facilities otherwise

become subject to RCRA operating or
post-closure permitting requirements.

The 1990 proposal established EPA’s
views on the scope and applicability of
RCRA corrective action authorities.
Although EPA’s views have largely
remained unchanged in this area, there
have been several important refinements
or developments, as discussed below.

1. Concept of Parity

Most facilities in the RCRA corrective
action universe are potentially subject to
cleanup under numerous cleanup
authorities, including state or Federal
Superfund authorities. The potential for
overlapping application of these
authorities can cause confusion and
concern in the regulated community
and among state and Federal regulators.
In the 1990 proposal, EPA stated that
one of the Agency’s primary objectives
was ‘‘to achieve substantial consistency
with the policies and procedures’’ of the
Superfund remedial program. The logic
behind this concept is that, since both
programs address cleanup of potential
and actual releases, both programs
should arrive at similar remedial
solutions. EPA’s position is that any
procedural differences between RCRA
and CERCLA should not substantively
affect the outcome of remediation.

Generally, cleanup of any given site or
area at a facility under RCRA corrective
action or CERCLA will substantively
satisfy the requirements of both
programs. We believe that, as a general
matter, RCRA and CERCLA program
implementors can defer cleanup
activities from part or all of a site to one
program with the expectation that no
further cleanup will be required under
the other program. For example, when
investigations or studies have been
completed under one program, there
should be no need to review or repeat
those investigations or studies under
another program. Similarly, a remedy
that is acceptable to one program can be
presumed to meet the standards of the
other.3 The same principle should apply
to authorized state corrective action
programs and state CERCLA analogous
programs. Over half the states have
Superfund-like authorities. In some
cases, these authorities may be
substantively equivalent in scope and
effect to the Federal CERCLA program,
and therefore are likely to be
substantially equivalent to the RCRA
corrective action program.
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4 The RCRA deletion policy does not pertain to
Federal Facilities, even if such facilities are also
subject to RCRA Corrective Action; however,
program implementors and facility owners/
operators are encouraged to use interagency
agreements to eliminate duplication of effort,
including oversight, at Federal facilities.

EPA emphasized the concept of parity
in a recently issued policy for deleting
RCRA facilities from the NPL and
deferring their cleanup to the RCRA
corrective action program (60 FR
14641), available in the docket for
today’s Notice.4 EPA is planning to
issue additional guidance on RCRA and
CERCLA parity in an upcoming policy
memo, ‘‘Coordination of RCRA/CERCLA
Activities’’ and through the inter-agency
and state ‘‘Lead Regulator Workgroup.’’

2. Voluntary Cleanup
EPA strongly encourages voluntary

corrective actions. As discussed in the
1990 proposal, voluntary cleanups have
a number of advantages, including
timeliness, flexibility, and efficient use
of facility owner/operator and Agency
resources. Unfortunately,
representatives of the regulated
community have, on occasion,
complained that procedural barriers
have delayed cleanups they were
willing to undertake voluntarily. Over
the last few years, EPA and the states
have taken significant steps to address
this concern and to further encourage
and facilitate voluntary actions. For
example, EPA is planning to issue
guidance on the use of state voluntary
cleanup programs to address
contamination at sites that may be
subject to cleanup under the
Comprehensive Environmental
Response, Compensation, and Liability
Act including hazardous waste
generators, unregulated by RCRA
corrective action requirements. The
Guidance for Development of
Memoranda of Agreement (MOA)
Language Concerning State Voluntary
Cleanup Programs is being developed in
partnership with interested states and
will outline general principles which
EPA will use when deciding whether to
endorse a state voluntary cleanup
program and to assure private parties
that subsequent Federal action under
CERCLA will not be taken except under
limited circumstances.

The same general principles
established in the CERCLA MOA
guidance may apply to the use of state
voluntary cleanup programs at facilities
subject to RCRA corrective action;
however, because of distinctions in
statutory requirements, consideration of
additional factors may be required of
those programs. Issues associated with
voluntary cleanups at facilities subject

to RCRA corrective action, including the
use of state voluntary cleanup programs,
are discussed in Section V.D.3 of today’s
Notice.

3. Definitions
The 1990 proposal included

definitions for a number of terms which
help to further define the applicability
of RCRA corrective action. Pending final
action on the proposal, EPA has
generally continued to interpret these
terms consistently with the proposal;
however, as EPA has gained experience
with applications in particular cases, it
has refined its interpretations in some
respects. The following discussion
highlights the way in which these issues
have been addressed in some specific
situations (e.g., cases decided by the
EPA Environmental Appeals Board
(EAB)).

a. Facility. Under RCRA § 3004(u),
corrective action is required for releases
form solid waste management units at
facilities seeking RCRA permits. The
1990 proposal defined ‘‘facility’’ as ‘‘all
contiguous property under the control
of the owner or operator seeking a
permit under Subtitle C of RCRA.’’ This
definition was finalized when the rule
on corrective action management units
(CAMUs) was promulgated (58 FR 8658,
February 16, 1993) and is now codified
at 40 CFR 260.10. For reasons discussed
in the 1990 proposal, the term ‘‘facility’’
for corrective action purposes is
separate and substantively different
from the facility definition for other
RCRA purposes.

A number of issues continue to arise
regarding the application of the facility
definition. A common issue is whether
or not a certain parcel is considered
‘‘contiguous’’ for purposes of the
corrective action facility definition. One
such situation is the case of two parcels
under common ownership but separated
by a road or public right of way. In the
1990 proposal, EPA indicated it would
interpret such parcels to constitute a
single facility for purposes of corrective
action. This approach was recently
accepted by the EAB, which held that
two parcels were a single facility where
they were separated by a privately
owned railroad line (In re Exxon Co.,
USA, RCRA Appeal No. 94–8 (EAB May
17, 1995)).

Another common scenario involves
two geographically separated parcels
under common ownership that are
connected by ditches, bridges, or other
links under the control of the facility
owner/operator. In the Exxon permit
appeal, the EAB noted the fact that the
two parcels (which it found to be
‘‘contiguous’’ in any case) were also
connected by a sewer system collecting

waste water from different parts of the
facility. It pointed out that in an earlier
case, evaporation ponds three miles
from a refinery were treated as part of
the same facility because they were
linked to the refinery by a drainage
ditch controlled (although not owned)
by the same party. (See, In re Navajo
Refining Co., RCRA Appeal No. 88–3
(Adm’r June 27, 1989)). In a separate
final RCRA section 3008(h) order, EPA
has determined that two parcels on
opposite sides of a river, but connected
by a trestle, constitute a single facility
for corrective action purposes. (See, In
re Sharon Steel Corp., Docket No. RCRA
III–062–CA (Region III).)

The 1990 proposal requested
comment on how the definition of
facility should apply where a large
parcel is owned by one party who leases
a small portion to another party for a
RCRA-permitted facility. In the
proposal, EPA indicated that it would
consider corrective action requirements
to extend to SWMUs throughout the
larger parcel. At the same time, EPA
recognizes that there are differing views
as to the policy merits of this
interpretation and invites further
comment in section V.C.2 of today’s
Notice.

b. Release. The definition of release
for corrective action was first discussed
in the 1985 HSWA codification rule (50
FR 28702, July 15, 1985). In the 1985
rule, EPA wrote that the definition of
release for corrective action should, at a
minimum, be as broad as the definition
of release under CERCLA. Accordingly,
EPA has interpreted the term release to
mean ‘‘any spilling, leaking, pumping,
pouring, emitting, emptying,
discharging, injecting, escaping,
leaching, dumping or disposing into the
environment.’’ (See, 50 FR 28713, July
15, 1985.) In the 1990 proposal, EPA
clarified that the definition of release
also includes abandoned or discarded
barrels, containers, and other closed
receptacles containing hazardous wastes
or constituents and that it could include
releases that are permitted under other
authorities, such as the Clean Water Act.
EPA continues to adhere to these
interpretations of the term ‘‘release.’’

c. Solid Waste Management Unit. In
1990, EPA proposed to define the term
‘‘solid waste management unit’’ or
‘‘SWMU’’ to mean, ‘‘Any discernible
unit at which solid wastes have been
placed at any time, irrespective of
whether the unit was intended for the
management of solid or hazardous
waste. Such units include any area at a
facility at which solid wastes have been
routinely and systematically released.’’
Pending resolution of the 1990 proposal,
EPA has used this definition in
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corrective action implementation. The
inclusion of units not specifically
intended for the management of solid or
hazardous waste is supported by the
legislative history of RCRA sections
3004 (u) and (v), and this point has been
applied in decisions by the EAB. (See,
e.g., In re General Motors Corp., RCRA
Appeal No. 90–24 (EAB Nov. 6, 1992).)

As discussed in the 1990 proposal,
not all areas where releases have
occurred are considered SWMUs. In the
1990 proposal, EPA indicated a one-
time spill which had been adequately
cleaned up would not constitute a
SWMU; on the other hand, a location at
which wastes or other materials were
released in a routine and systematic
manner (such as a loading area where
minor spills or leaks occurred routinely
over time) would be a SWMU. The 1990
proposal indicated that industrial
sewers used for collecting wastes would
constitute SWMUs. This interpretation,
which was based in part on earlier
decisions in permit appeals, has been
affirmed by the EAB in In re Amoco Oil
Co., RCRA Appeal No. 92–21 (EAB Nov.
23, 1993).

The definition of a SWMU is often a
point of disagreement when corrective
action permits or orders are issued.
Facility owners/operators and
representatives of the regulated
community often argue that Congress
intended the RCRA corrective action
program to be focused on waste
management units (i.e., SWMU) and
that non-waste-management related
releases (e.g., spills) should be
addressed by other cleanup programs or
authorities. EPA notes that authority
exists for requiring corrective action for
releases that are not attributable to
SWMUs. Given the legislative history of
RCRA section 3004(u), which
emphasizes that RCRA facilities should
be adequately cleaned up, in part, to
prevent creation of new Superfund sites,
EPA believes that corrective action
authorities can be used to address all
unacceptable risks to human health or
the environment from RCRA facilities.
In the permitting context, remediation
of non-SWMU related releases may be
required under the ‘‘omnibus’’ authority
(see 40 CFR 270.32(b)(2)) which allows
EPA to impose such permit conditions
as are necessary to protect human health
and the environment. In other contexts,
orders under RCRA sections 3008(h) or
7003 may require remedial action to
address releases regardless of whether a
SWMU is present. Therefore, extended
debate or litigation over a particular
SWMU designation will in many cases
be unproductive for all parties and, as
a general principle, EPA discourages
debate on these issues, believing that

discussions should more properly focus
on whether there has been a release that
requires remediation.

To reflect a more holistic approach,
permits and orders often use the term
‘‘area of concern’’ to refer to releases
which warrant investigation or
remediation under the authorities
discussed above, regardless of whether
they are associated with a specific
SWMU as the term is currently used.
For example, when an overseeing
agency believes one-time spills of
hazardous waste or hazardous
constituents have not been adequately
cleaned up, these releases are often
addressed as areas of concern.

d. Hazardous Waste and Hazardous
Constituent. RCRA section 3004(u)
requires corrective action for releases of
‘‘hazardous wastes or constituents.’’ As
discussed in the 1990 proposal, EPA
interprets the term ‘‘hazardous waste,’’
as used in RCRA section 3004(u) to
include all wastes that are hazardous
within the statutory definition in RCRA
section 1004(5), not just those that are
either listed or identified by EPA
pursuant to RCRA section 3001.

EPA also used the 1990 proposal to
discuss use of the phrase ‘‘or
constituents’’ in RCRA section 3004(u).
EPA views this phrase as significant in
two ways. First, it indicates that
Congress was particularly concerned
that, within the broad category of wastes
that might be ‘‘hazardous’’ within the
statutory definition, the corrective
action authority should be used to
address the specific subset of
‘‘hazardous constituents.’’ Second, it
indicates that the corrective action
authority was not intended to be limited
to hazardous waste, and extends to
hazardous constituents regardless of
whether they also fall within the term
‘‘hazardous waste,’’ or whether they
were derived from hazardous waste.
Under this interpretation, constituents
that were contained within
nonhazardous solid wastes may be
addressed through corrective action.

C. Corrective Action Process
The corrective action process

discussed in the 1990 proposal was
structured around five elements
common to most cleanup activities:
initial site assessment, site
characterization, interim actions,
evaluation of remedial alternatives, and
implementation of the selected remedy.
These elements typically occur, to one
degree or another, during most
cleanups. As discussed in the 1990
proposal, EPA emphasizes that no one
approach to implementing these
cleanup elements is likely to be
appropriate for all corrective action

facilities; therefore, a successful
corrective action program must be
procedurally flexible. In addition, these
cleanup elements should not become
ends in themselves; EPA continues to
encourage program implementors and
facility owners/operators to focus on the
desired result of a cleanup rather than
a mechanistic cleanup process. These
five elements should be viewed as
evaluations necessary to make good
cleanup decisions, not prescribed steps
along a path.

1. Initial Site Assessment
The first element in most cleanup

programs is an initial site assessment.
During the initial site assessment
information is gathered on site
conditions, releases, potential releases,
and exposure pathways to determine
whether a cleanup may be needed and
to identify areas of potential concern.
Overseeing agencies may also use initial
site assessments to set relative priorities
between sites and allocate oversight and
other resources.

In the CERCLA program, the initial
site assessment is called a Preliminary
Assessment/Site Investigation, or PA/SI;
in the corrective action program, it is
referred to as a RCRA Facility
Assessment or RFA. During an RFA, an
overseeing agency typically compiles
existing information on environmental
conditions at a given facility and, as
necessary, gathers additional facility-
specific information on solid waste
management units and other areas of
concern, releases, potential releases,
release pathways, and receptors.
Information gathered during an RFA
usually forms the basis for initiating full
scale site characterization

a. Facility Owners/Operators May
Gather RFA Information. At the time to
today’s Notice, EPA and the states have
completed 3,534 RFAs at RCRA
facilities. In the past, EPA has been
reluctant to allow facility owners/
operators to conduct RFAs because of
concern over the adequacy of the facility
submissions; however, by now the RFA
is a well developed process and EPA
believes it may be more reasonable to
accept the work of facility owners/
operators. Where RFAs have not yet
been completed, facility owners/
operators may choose to conduct their
own site assessment and submit the
report to EPA for review. If EPA believes
the site assessment is adequate, the site
assessment may be approved and
adopted as the RFA for the facility. In
the same way, when an RFA was
completed some years ago, a facility
owner/operator might conduct a site
assessment to update the RFA and
submit it to EPA for review, approval
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and adoption as an RFA update. Facility
owners/operators who choose to
conduct or update their own RFAs
should ensure that they address all solid
waste management units and other areas
of concern at the facility. Guidance on
the scope of RFAs is available in ‘‘RCRA
Facility Assessment (RFA) Guidance’’
EPA/530/SW–86/053, PB87–107769,
October 1986, which has been placed in
the docket for today’s Notice. Facility
owners/operators who want to obtain a
copy of the RFA conducted for their
facility should contact the appropriate
EPA Regional Office or their authorized
state.

b. Release Assessment. Release
assessments (sometimes referred to as
Phase 1 assessments) are used to
confirm or reduce uncertainty about
solid waste management units, areas of
concern, and potential releases
identified during the initial site
assessments. Under the corrective action
process as originally conceived,
program implementors and facility
owners/operators would typically move
directly from the initial site assessment
to full scale site characterization. As
program implementors and facility
owners/operators have gained
experience in corrective action
implementation, they have often found
it advantageous to conduct a limited
release assessment after the RFA but
before full scale site characterization, to
focus subsequent investigations or
eliminate certain units or areas from
further consideration. Release
assessments can be especially helpful in
cases where the RFA is old or where the
overseeing agency and the facility
owner/operator disagree about inclusion
of one or more units, areas, or releases
in the site characterization.

Information collected during a release
assessment can be used to focus site
characterizations on the areas and
releases and exposure pathways which
constitute the greatest risks or potential
risks to human health and the
environment and to eliminate areas
from consideration during site
characterization. For example, an initial
site assessment could identify an old
waste pile as a solid waste management
unit. The facility owner/operator might
present information showing that the
waste in the pile had been removed;
however, there may be little or no
information to confirm that releases
from the unit (if any) were adequately
addressed during waste removal. The
facility owner/operator could, during a
release assessment, conduct highly
focused sampling at the unit to confirm
that releases either had not occurred or
were adequately remediated.

c. National Corrective Action
Prioritization System. Implementing
agencies often use initial site
assessments to set priorities for limited
oversight resources. In the corrective
action program, EPA sets priorities
using the National Corrective Action
Prioritization System (NCAPS). NCAPS
priorities are generally based on
information gathered during the RFA.
Because of the number of facilities
subject to corrective action, the variety
of facility-specific conditions, and the
limitations on Agency oversight
resources, careful prioritization is
essential. The Agency’s policy is to
focus its corrective action resources first
on facilities and areas at facilities which
present the greatest relative risk to
human health and the environment.
Accordingly, NCAPS considers the
environmental setting of a facility and
potential receptors, actual and potential
releases of hazardous wastes or
constituents from the facility, and the
toxicity of constituents of concern to
group facilities into high, medium and
low priority groups.

NCAPS rankings are based on risk,
but NCAPS does not involve a
traditional site-specific risk assessment.
NCAPS is a resource management tool
that EPA and authorized states use to set
relative priorities among corrective
action sites to focus limited agency
resources. Currently 40% of facilities
subject to corrective action are
considered high priority, 30% medium,
and 30% low.

2. Site Characterization
Before cleanup decisions can be

made, some level of characterization is
necessary to ascertain the nature and
extent of contamination at a site and to
gather information necessary to support
selection and implementation of
appropriate remedies. In the CERCLA
program, this step is referred to as the
Remedial Investigation or RI; in the
RCRA program, the RCRA Facility
Investigation or RFI.

Carefully designed and implemented
RFIs are critical to accurately
characterize the nature, extent,
direction, rate, movement, and
concentration of releases at a given
facility; this information is needed to
determine potential risks to human
health and the environment and support
development and to implementation of
corrective measures should they prove
necessary. It can also be used to
eliminate facilities which are shown not
to present unacceptable risks from
further consideration. A successful RFI
will identify the presence, movement,
fate, and risks associated with
environmental contamination at a site

and will elucidate the chemical and
physical properties of the site likely to
influence contamination migration and
cleanup.

The 1990 proposal outlines the types
of information which may be required
during a remedial investigation. As
discussed in the 1990 proposal, program
implementors and facility owners/
operators should gather the information
necessary to support cleanup decisions;
collection of all the information
discussed in the 1990 proposal will not
be necessary at most facilities.

Experience in corrective action
implementation has demonstrated that
poorly focused investigations can
become a drain on time and resources
and, in some cases, unnecessarily delay
remedial actions. EPA emphasizes that
remedial investigations should be
tailored to the specific conditions and
circumstances at the facility and
focused on the units, releases, and
exposure pathways of concern. For
example, in delineating the extent of
contamination it may not be necessary
to delineate to background
concentrations in all cases. In some
cases, information adequate to support
cleanup decisions can be obtained
through delineation to risk-based
concentrations or other investigation
endpoints. For example, an
investigation endpoint might be based
on the presence or absence of a
competent confining layer rather than
constituent concentrations.

EPA has found a number of
approaches to be particularly helpful in
developing focused site investigations,
as discussed below.

a. Conceptual Site Models. Site
investigations and remedy
implementation are often most
successful when based on a ‘‘conceptual
site model.’’ A conceptual site model is
a three-dimensional picture of site
conditions that conveys what is known
or suspected about the sources, releases
and release mechanisms, contaminant
fate and transport, exposure pathways
and potential receptors, and risks. The
conceptual site model is based on the
information available at any given time
and will evolve as more information
becomes available. The conceptual site
model may be used to present
hypotheses that additional
investigations could confirm or refute,
to support risk-based decision-making,
and to aid in identification and design
of potential remedial alternatives.

The conceptual site model is not a
mathematical or computer model,
although these tools often prove helpful
in visualizing current information and
predicting future conditions. The
conceptual site model can be
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documented by written descriptions of
site conditions and supported by maps,
cross sections, analytic data, diagrams of
the site that illustrate actual or potential
receptors, and other descriptive tools.

The conceptual site model is dynamic
and should be tested and refined from
the very first stages of corrective action
to the point at which the site has been
remediated and no longer presents a
threat to human health or the
environment. The RCRA Facility
Assessment often forms the basis for the
first conceptual model of the site. At
this stage, the model should be used as
a tool to compile available and relevant
information and to identify the urgency
and scope of subsequent investigations
as well as interim actions. One use of
the conceptual site model could be to
ensure that site conditions are
consistent with the underlying
assumptions that were used to develop
standardized action levels (see Section
III.C.2.e). The model can also be used to
support phasing of site investigations to
ensure data collection efforts address
the most important information needs.
In addition, a conceptual site model can
be a critical tool for evaluating remedy
performance.

More detailed guidance on the
development and use of the conceptual
site model is available in ‘‘Guidance for
Evaluating the Technical
Impracticability of Ground Water
Restoration’’ (EPA/540–R–93–080).
Additional guidance on using
conceptual models will be included in
the upcoming Soil Screening Guidance
(see, Section II.F.6.b).

b. Innovative Site Characterization
Technologies. In the 1990 proposal, EPA
recommended a focused approach to
site characterization activities. EPA
continues to support data collection
approaches that focus on information
needed to support decisions. The
Agency has seen tremendous
improvements in site characterization
efficiency when innovative approaches
are used, especially those that rely on
rapid sample collection (e.g., direct-
push technologies) and on-site
analytical techniques (e.g., sensor
technologies, assay kits, field gas
chromatography/mass spectrometry
(GC/MS), X-ray fluorescence).
Depending on the data quality
objectives for a particular site,
confirmatory laboratory analyses may
also be necessary. Data quality
objectives are discussed in Section
III.C.2.c, below.

The benefits of using innovative site
characterization technologies are
magnified when a work plan is used
only to convey strategies, methods, data
quality objectives, and general areas

subject to investigation, and exact
sample locations are left to be
determined based on iterative on-site
data collection and analysis. Some of
the benefits of using innovative
characterization techniques along with
iterative decision-making include:
Rapid sample collection and analysis
allowing for on-site decision making
and optimization of the investigation
effort; enhanced three-dimensional
understanding of the site because of the
greater number of data points available
for a given commitment of resources;
better identification of actual or
potential risks to human health and
environmental receptors; and, more
rapid assessment of the need for interim
actions.

Program implementors and facility
owners/operators should take advantage
of innovative characterization
technologies. Likewise, EPA encourages
implementing officials to be receptive to
innovative approaches which can
significantly improve the quality as well
as the cost- and time-effectiveness of
site characterization.

c. Tailored Data Quality Objectives.
Program implementors and facility
owners/operators should tailor data
gathering strategies to the purpose for
which the data will be used. The overall
degree of data quality or uncertainty
that a decision maker is willing to
accept is referred to as the Data Quality
Objective (DQO) for a decision. The
DQO is used to specify the quality of the
data, usually in terms of precision, bias,
representativeness, comparability and
completeness. The DQO approach
applies to the entire measurement
system (e.g., sampling locations,
methods of collection and handling,
field analysis, etc.), not just to
laboratory analytical operations. In
general, EPA has found that DQOs can
and should be used to ensure that
environmental data are scientifically
valid, defensible, and of an appropriate
level of quality given the intended use
for the data.

Program implementors and facility
owners/operators using innovative site
characterization and assessment
approaches should pay particular
attention to DQOs. For example, an
objective of the early stages of an
investigation could be to identify the
presence of gross contamination. In this
context, a DQO could include a higher
method detection limit (e.g., part per
million) that could be obtained with
cost-effective field screening
technologies. In contrast, a very low
method detection limit (part per billion
or even trillion) could be an appropriate
DQO to determine if groundwater is fit
for human consumption.

EPA encourages program
implementors and facility owners/
operators to use the DQO approach to
define adequate data collection for
corrective action decisions. EPA has
found that site investigations can be
expedited considerably when DQOs are
carefully established. For additional
information on incorporating DQOs in
the decision-making process at RCRA
facilities, see Chapter One of SW–846
(Chapter One of SW–846, Test Methods
for Evaluating Solid Waste, Physical/
Chemical Methods, Third Edition as
amended by Update I, July 1992); ‘‘Final
Guidance for the Data Quality Objective
Process’’ EPA QA/G–4, September 1994;
and, ‘‘Quality Assurance Project Plans
for RCRA Ground-Water Monitoring and
Corrective Action Activities’’ EPA,
Sylvia Lowrance and H. Matthew Bills,
July 1993, available in the docket for
today’s Notice.

d. Use of Existing Information to
Streamline the Remedial Investigation.
Many RCRA facility owners/operators
have collected information on physical
characteristics or on the nature and
extent of contamination at the facility
outside of the RCRA corrective action
process. Information on site conditions
may have also been obtained by entities
other than the facility owner/operator.
As a general principle, information that
is not time dependent should not be
collected again; EPA encourages the
incorporation of pertinent existing
information into the corrective action
process. For example, many states have
required facilities to conduct
groundwater investigations under state
laws for units that are not regulated
units under RCRA; this information can
often be easily incorporated into a
corrective action investigation.
Similarly, information collected through
a state Superfund process is also
generally of appropriate quality to be
directly useable to support corrective
action decisions.

Information that is relevant to
corrective action may exist in reports or
formats that are not traditionally used
for RCRA corrective action. For
example, engineering boring logs may
have been generated on the facility by
local utility companies, or by the facility
itself during building construction.
Provided data and information are
submitted in a usable format, state or
Federal agencies overseeing RCRA
corrective actions should not require
adequate information to be recollected
or reformatted.

Facility owners/operators who are
developing site characterization or other
information independently are urged to
document the quality of their
information carefully. Thorough
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documentation of data quality will
increase its usefulness in the corrective
action process. Use of existing
information can reduce costs of
conducting investigations and increase
the speed of corrective action cleanups.

To determine whether existing data is
appropriate for corrective action
decisions, the nature and quality of the
information should be assessed in view
of the goals of the corrective action
investigation. Where DQOs have been
established, existing data can be
assessed against DQOs to determine
their adequacy. For example, the DQO
for a specific corrective action decision
could be a minimum analytical
detection limit that is considerably
lower than that used in an existing
study. In this case, non-detects in the
existing data could not be used to justify
no action; however, the existing data
could be used to determine ‘‘hot-spots’’
and to plan a second phase study using
a more sensitive analytical method. On
the other hand, if the detection limits
were below an acceptable risk level and
no constituents were detected, re-
sampling would not typically be
required—even if more sensitive
methods were available.

EPA regions and states are currently
incorporating existing information into
ongoing corrective actions. If the
regulatory agencies are aware of
pertinent existing information at the
time of issuance of a permit or order,
they have the option of explicitly
referencing the relevant information in
the facility investigation requirements of
the permit or order or, if the data are of
sufficient quality and quantity, stating
that the data fulfill site investigation
needs. In some cases, the facility owner/
operator will inform the overseeing
agency of existing information; EPA or
the states have the option of redirecting
any investigations based upon the
relevance of this information.

e. Role of Action Levels. At certain
facilities subject to corrective action,
contamination will be present at
concentrations that may not justify
further action. For this reason, EPA has,
in some cases, used the concept of
‘‘action levels’’ as a trigger mechanism
for conducting additional corrective
action activities (e.g., additional
investigations, evaluation of remedial
alternatives, site-specific risk
assessments). Under this approach,
contamination found in a particular
medium below an appropriate action
level would not generally be subject to
remediation or further study.

Action levels are health- or
environmental-based concentrations
derived using chemical-specific toxicity
information and standardized exposure

assumptions. Action levels are often
established at the more protective end of
the risk range (e.g., 10-6) using
conservative exposure and land use
assumptions; however, action levels
based on less conservative assumptions
could be appropriate based on site-
specific conditions. For example, if the
current and reasonably anticipated
future uses of a site are industrial, an
action level based on industrial
exposure scenarios could be
appropriate.

Action levels can be developed on a
facility-specific basis or can be taken
from standardized lists. Currently, some
states and EPA Regions have developed
standardized lists of action levels or
cleanup levels (standardized cleanup
levels can serve as action levels) for
RCRA corrective action facilities and
other cleanup sites. One of the earlier
and more widely distributed lists of
action levels was developed by EPA and
included in Appendix A of the
preamble to the 1990 proposal. Since
1990, toxicity research has progressed;
accordingly, some of the action levels
included in the 1990 proposal may no
longer be appropriate. In addition, the
action levels in the 1990 proposal were
based on residential land-use
assumptions which may not be
appropriate at all corrective action
facilities. Program implementors and
facility owners/operators should ensure
that action levels used at RCRA
corrective action facilities reflect up-to-
date toxicity information and that action
level assumptions are consistent with
the physical conditions and current or
reasonably anticipated exposure
assumptions at any given facility. For
example, risk to ecologic receptors is
not accounted for in the action levels
included in the 1990 proposal. If
ecologic risks are a concern at a given
corrective action facility, program
implementors and facility owners/
operators should consider developing
facility-specific action levels to account
for ecologic risk issues.

EPA has found that action levels are
most beneficial when they are available
during the planning stages of site
investigations. In the 1990 proposal, the
Agency indicated that it would be
advantageous to include action levels in
corrective action permits to give facility
owners/operators and the public an
indication of contaminant
concentrations that would likely trigger
additional study or corrective measures.
At the same time, the Agency
recognized that, in some cases,
including action levels in corrective
action permits would not be necessary
(e.g., when available information
establishes the need for an analysis of

remedial alternatives). Program
implementors and facility owners/
operators have the flexibility to
determine whether or not to include
action levels in corrective action
permits and orders.

In Section V of today’s Notice, EPA
requests comments on the use of action
levels and the role of the Federal
government in promoting national
consistency by developing, maintaining,
and distributing action levels (as well as
media cleanup levels) or standardized
protocols for developing site-specific
levels.

f. Integration With the Evaluation of
Remedial Alternatives. At most sites,
likely remedial strategies will become
clear during the initial site assessment
and subsequent site characterization. To
expedite the corrective action process,
EPA encourages program implementors
and facility owners/operators to focus
data gathering during site
characterization on information needed
to support plausible remedies. This
strategy is discussed more fully in
Section III.C.4.a of today’s Notice.

3. Interim Actions
Since the 1990 proposal, EPA has

increasingly emphasized the importance
of interim actions and site stabilization
in the corrective action program. Many
cleanup programs, including RCRA and
CERCLA, recognize the need for interim
actions while site characterization is
underway or before a final remedy is
selected. Typically, interim actions are
used to control or abate ongoing risks to
human health or the environment in
advance of final remedy selection. For
example, actual or potential
contamination of drinking water
supplies might necessitate an interim
action to provide alternative drinking
water sources. Similarly, hazardous
waste or constituents stored in poorly
maintained or damaged drums or tanks
might require an interim action to
stabilize (e.g., by overpacking) or
remove the damaged containers. The
concept of interim actions is especially
appropriate to facilities subject to RCRA
corrective action, since many facilities
in the corrective action universe are
operating industrial facilities, where a
final facility cleanup might not be
completed for many years.

One of EPA’s overriding goals in
managing the corrective action program
is to expedite risk reduction by
emphasizing early implementation of
interim actions to control or minimize
ongoing threats to human health or the
environment. The importance of interim
actions at RCRA corrective action
facilities is further emphasized in the
Agency’s Stabilization Initiative
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discussed in Section II.E.1 of today’s
Notice.

Interim actions at RCRA facilities can
include a wide range of activities such
as source removal, installation of a
pump and treat system, and
institutional controls. In accordance
with the Stabilization Initiative, interim
actions should be employed as early in
the corrective action process as possible,
consistent with the environmental
objective and priorities for the site; as
further information is collected,
program implementors and facility
owners/operators should continue to
look for opportunities to conduct
additional interim actions. Generally,
interim actions should be compatible
with, or a component of, the final
remedy.

4. Evaluation of Remedial Alternatives
Contamination at most cleanup sites

can be addressed using a number of
remedial alternatives, each of which
would present advantages and
disadvantages. Before choosing a
cleanup approach, program
implementors and facility owners/
operators will typically analyze a range
of alternatives and evaluate their
advantages and disadvantages relative to
site-specific conditions. In the CERCLA
program the identification and
evaluation of remedial alternatives is
referred to as the Feasibility Study or
FS; in the RCRA corrective action
program, the Corrective Measures Study
or CMS.

The purpose of a Corrective Measures
Study is to identify and evaluate
potential remedial alternatives for
facilities undergoing corrective action.
During the CMS, program implementors
and facility owners/operators typically
evaluate one or more remedial
alternatives based on site-specific
conditions and select a preferred
remedial alternative as the remedy. The
CMS does not necessarily have to
address all potential remedies for every
corrective action facility. EPA advises
program implementors and facility
owners/operators to focus corrective
measures studies on realistic remedies
and to tailor the scope and substance of
studies to the extent, nature and
complexity of releases and
contamination at any given facility. For
example, some potential remedies
should not be considered because they
are simply implausible. In cases where
EPA has identified a presumptive
remedy (presumptive remedies are
discussed in Section II.F.6.c of today’s
Notice), the purpose of the CMS will be
to confirm that the presumptive remedy
is appropriate to facility-specific
conditions. In cases where EPA or a

state is using performance standards or
a similar approach, the Agency might
not require submission or approval of a
formal CMS at all. EPA continues to
emphasize that it does not want studies
to be undertaken simply for the purpose
of completing a perceived step in a
perceived process. While, for a complex
site, review of a full range of remedial
alternatives may be required, at many
sites, the preferred remedial approach
will be apparent early in the cleanup
process and the analysis of remedial
alternatives should be highly focused.

In implementing the corrective action
program, EPA has found a number of
opportunities to significantly increase
the efficiency of corrective measures
studies, as discussed below.

a. Integration With Site
Characterization. EPA continues to
emphasize that the components of
corrective action (e.g., release
assessment, RFI, CMS) should not be
viewed as isolated steps in a linear
process. In the Agency’s experience, it
is generally more efficient to focus data
collection on information needed to
support an appropriate, implementable
remedy than to attempt to complete
separate evaluations at each step. As
remedial alternatives are considered
during a CMS, the facility owner/
operator might find additional site
characterization necessary. Similarly,
the earlier in the corrective action
process potential remedies can be
identified, the more effectively
information gathering can be focused.
For example, in a situation where the
contamination being addressed involves
a large mixed fill landfill, the remedial
alternatives will likely involve physical
and institutional controls. These
alternatives should be identified early in
the RFI enabling the facility owner/
operator to tailor the RFI toward
collection of information necessary to
support development of appropriate
physical controls. In other cases, a
facility may have relatively limited soil
contamination or old solid waste
management units which the facility
owner/operator desires to remove all
contaminated material for treatment and
disposal off-site. In these cases, the RFI
might be focused on removal options
and analysis of other alternatives would
not be necessary. Other benefits
associated with combination of the RFI
and CMS can include cost savings
associated with consolidation of reports
and other documents, and time savings
associated with concurrent rather than
sequential analysis. The 1990 proposal
and the 1990 RCRA Corrective Action
Plan discuss other situations where the
CMS could be combined with site
characterization, including:

(1) ‘‘Low risk’’ facilities. These are
facilities where environmental problems
are relatively small and where releases
present minimal exposure concerns.
Such facilities might have limited on-
site soil contamination;

(2) Facilities where removal remedies
have been proposed by the owner/
operator. For example, at a facility
where there is contaminated soil and
the owner/operator proposes to excavate
all the contaminated soil for subsequent
off-site recycling, treatment or disposal;

(3) Facilities with straightforward
remedial solutions or where
presumptive remedies, as discussed in
Section II.F.6.c of today’s Notice, can be
applied. These are facilities where
standard engineering solutions, which
have proven effective in similar
situations, may be appropriately
applied;

(4) Facilities where few remedial
options are available. This includes
situations where there are few
practicable remedial solutions; and,

(5) Facilities where the remedy is
phased.

b. Formal Evaluation Not Always
Necessary. At some facilities the CMS
does not have to be submitted to an
overseeing agency for review and
approval in favor of a performance-
based approach. In these scenarios, the
overseeing agency (e.g., EPA or a state)
might oversee the facility investigation
to ensure that all releases and potential
releases from the facility are adequately
identified and characterized and that
adequate remedial goals are developed
for the facility. After the remedial goals
undergo public review and comment
and are approved by the overseeing
agency, the facility owner/operator
would design and implement a remedy
sufficient to meet the remedial goals
without direct agency oversight.

For example, the remedial
investigation at a facility may reveal
widespread groundwater contamination
caused by a release from an old surface
impoundment. The remedial goals for
the facility might be to control the
source contaminating the groundwater,
contain the groundwater plume, and
restore groundwater quality to specified
cleanup levels. Media cleanup levels
would be included in the remedial goal
and the facility owner/operator would
be required to conduct remedial
activities in a manner which involves
the affected public in a meaningful and
timely way. The facility owner/operator
would then design and implement a
remedy (and a public participation
plan). In this example, while the facility
owner/operator might analyze a number
of alternatives, the overseeing agency
would not ordinarily second-guess the
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5 The term ‘‘cost-effective’’ does not necessarily
imply least costly.

remedial choice (since the agency had
been involved in developing the
performance standards). Instead, the
overseeing agency would monitor
compliance with the remedial goals. If
the remedial goals or milestones were
not met in the required performance
period, additional remediation measures
would likely be required. EPA favors
performance-based approaches provided
that the remedial goals for the facility
are clear, the oversight during remedy
implementation is appropriate to the
complexity of the facility-specific
circumstances, and the public is
substantively involved. Many states, in
particular the State of Georgia, attribute
the success of their corrective action
programs, in part, to eliminating Agency
review and approval of the CMS as a
step in the corrective action process in
favor of a performance-based approach.

c. Facility Owner/Operator Should
Recommend a Preferred Remedy. EPA
emphasizes that it expects facility
owners/operators to develop and
recommend remedies or remedy
performance standards (if a
performance-based model is being
used), including proposed media
cleanup levels, points of compliance
and compliance time frames, that
address the proposed threshold criteria
and present an advantageous
combination of the proposed balancing
criteria. During remedy selection, EPA
will consider the facility owner/
operator’s preferred remedial
alternative, other remedial alternatives
and public comment. Although it is the
responsibility of the facility owner/
operator to develop and recommend a
preferred remedial alternative or remedy
performance standard, the Agency can
reject any alternative and require further
analysis or prescribe a different
remedial alternative or remedy
performance standard.

5. Remedy Selection
Remedies should be protective of

human health and the environment, and
maintain protection over time. In
meeting this remedial goal, EPA has
learned that certain combinations of
facility-specific circumstances are often
addressed by similar approaches. Based
on this experience, the Agency has
developed certain expectations for
remedies. Remedy expectations are not
binding requirements; rather, they
reflect collective experience and guide
development of remedial alternatives.
For example, the fact that remedies for
highly mobile contaminants often
involve some form of treatment does not
preclude a non-treatment option;
however, expectations developed from
past experience can focus program

implementors and facility owners/
operators on the more generally
acceptable remedial options. In effect,
the remedial expectations allow
program implementors and facility
owners/operators to profit from prior
EPA experience and focus resources on
the most plausible remedial alternatives.
Many of these expectations were first
articulated in the discussion of remedy
selection at CERCLA sites in the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP) (40
CFR 430(a)(1)). The remedial
expectations discussed below express
EPA’s experiences to date given our
current remedial goals and remedy
selection strategies; however, the
Agency recognizes that issues associated
with remedial goals and strategies are
currently the subject of considerable
public debate, i.e., in Congressional
discussions of Superfund
reauthorization. Since EPA is
committed to consistency of results
between the RCRA corrective action and
Superfund remedial programs, any
revisions to the CERCLA remedial
expectations or the CERCLA remedy
selection process will likely be
incorporated into RCRA corrective
action. Currently, EPA has the following
remedial expectations:

(a) EPA expects to use treatment to
address the principal threats posed by a
site whenever practicable and cost-
effective.5 Contamination that
represents principal threats for which
treatment is most likely to be
appropriate includes contamination that
is highly toxic, highly mobile, or cannot
be reliably contained, and that would
present a significant risk to human
health and the environment should
exposure occur.

(b) EPA expects to use engineering
controls, such as containment, for
wastes and contaminated media which
can be reliably contained, pose
relatively low long-term threats, or for
which treatment is impracticable.

(c) EPA expects to use a combination
of methods (e.g., treatment, engineering
and institutional controls), as
appropriate, to achieve protection of
human health and the environment.

(d) EPA expects to use institutional
controls such as water and land use
restrictions primarily to supplement
engineering controls as appropriate for
short- and long-term management to
prevent or limit exposure to hazardous
wastes and constituents. EPA does not
expect that institutional controls will
often be the sole remedial action.

(e) EPA expects to consider using
innovative technology when such
technology offers the potential for
comparable or superior treatment
performance or implementability, less
adverse impact, or lower costs for
acceptable levels of performance when
compared to more conventional
technologies.

(f) EPA expects to return usable
groundwaters to their maximum
beneficial uses wherever practicable,
within a time frame that is reasonable
given the particular circumstances of
the site. When restoration of
groundwater is not practicable, EPA
expects to prevent or minimize further
migration of the plume, prevent
exposure to the contaminated
groundwater and evaluate further risk
reduction. EPA also expects to control
or eliminate surface and subsurface
sources of groundwater contamination.

(g) EPA expects to remediate
contaminated soils as necessary to
prevent or limit direct exposure of
human and environmental receptors
and prevent the transfer of unacceptable
concentrations of contaminants (e.g., via
leaching, runoff or air borne emissions)
from soils, including subsurface soils, to
other media.

In addition to experiences recorded in
the remedial expectations, EPA
routinely encounters a number of issues
associated with remedy selection, as
discussed below.

a. Balancing Treatment and Exposure
Control. Risk is a function of toxicity
and exposure; therefore, risk reduction
can be accomplished by reducing
toxicity (e.g., through treatment to
reduce toxicity, mobility or volume)
and/or preventing exposure (e.g.,
through engineering and institutional
controls). Program implementors and
facility owners/operators often struggle
to find an appropriate balance between
these approaches.

While preventing exposure may
appear to be the most direct near-term
means of reducing risk, permanent
reduction of the toxicity, mobility and/
or volume of contaminated material
might be the most cost-effective means
of reducing risk over time. For example,
at a facility where the remedy relies, in
part, on engineering controls to prevent
exposure there could be: associated
operation and maintenance costs; the
need to maintain the RCRA facility
permit for the life of the remedy;
increased Agency involvement to
monitor the continued effectiveness of
the remedy; and, need for institutional
controls. When treatment to reduce
toxicity, mobility or volume is chosen,
EPA does not necessarily expect the
remedy to involve treatment alone. For
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example, highly toxic contaminated
material could be treated so that the
concentrations of hazardous
constituents, while still above media
cleanup levels, would support a reliable
containment remedy.

The exact balance between reduction
in toxicity, mobility or volume and
exposure control will best be
established on a case-by-case basis in
consideration of site-specific conditions;
however, all things being equal,
permanent reductions in toxicity,
mobility or volume are preferred to
exposure control because it is protective
of human health and the environment in
the long-term and removes the risks
associated with the potential failure of
engineering or institutional controls.
Program implementors and facility
owners/operators are cautioned against
too great a reliance on exposure control
remedies when alternatives which
include permanent reduction in
toxicity, mobility or volume are
available, affordable and practical.
Additional information on the balance
between toxicity reduction and
exposure control is available in ‘‘A
Guide to Principal Threat and Low
Level Threat Wastes,’’ Superfund
Publication 9380.3–06FS, November
1991, which is available in the docket
for today’s Notice.

b. Remedy Selection Criteria. The
1990 proposal, like the Superfund NCP,
established a two-phased evaluation for
remedy selection. During the first phase,
potential remedies are screened to see if
they meet ‘‘threshold criteria’’; remedies
which meet the threshold criteria are
then evaluated using various ‘‘balancing
criteria’’ to identify the remedy that
provides the best relative combination
of attributes. While the CERCLA remedy
selection criteria are not identical to the
RCRA corrective action criteria
proposed in 1990, they address the same
types of considerations and should
generally result in similar remedies
when applied to similar site-specific
conditions.

The 1990 proposal identified four
remedy threshold criteria and five
balancing criteria. The four threshold
criteria proposed in 1990 were that all
remedies must: (1) be protective of
human health and the environment; (2)
attain media cleanup standards; (3)
control the source(s) of releases so as to
reduce or eliminate, to the extent
practicable, further releases of
hazardous waste (including hazardous
constituents) that might pose threats to
human health and the environment; and
(4) comply with applicable standards for
waste management. EPA believes these
threshold criteria remain appropriate as

general goals for cleanup and screening
tools for potential remedies.

There has been some confusion
regarding the proposed threshold
criterion that remedies attain media
cleanup standards. Attaining media
cleanup standards does not necessarily
entail removal or treatment of all
contaminated material above specific
constituent concentrations. Depending
on the site-specific circumstances,
remedies may attain media cleanup
standards through various combinations
of removal, treatment, engineering and
institutional controls. For example, in
situations where waste is left in place in
an engineered landfill or under a cap,
media cleanup standards would be
attained, in part, through long-term
engineering and institutional controls.

The 1990 proposal identified five
balancing criteria for choosing among
remedies that meet the threshold
criteria. The five balancing criteria
proposed in 1990 were: (1) Long-term
reliability and effectiveness; (2)
reduction of toxicity, mobility or
volume of wastes; (3) short-term
effectiveness; (4) implementability; and
(5) cost. The balancing criteria were not
ranked in terms of relative importance.
As discussed in the 1990 proposal, any
one of the balancing criteria might prove
to be the most important at a particular
site. For example, a remedy at a certain
site might be protective in the short
term but not necessarily reliable in the
long term (e.g., capping of a highly
contaminated area). In this case, the
need for long term reliability and the
potential for long-term operation and
maintenance costs would tend to point
toward a remedy which presented a
more advantageous combination of the
balancing criteria (e.g., removal or
treatment of hot spots, capping residual
contamination, and implementing an
institutional control).

The proposed balancing criterion of
cost has caused some confusion. Cost
can and should be considered when
choosing among remedies which meet
the threshold criteria. As discussed in
the 1990 proposal, EPA believes that
many potential remedies will meet all
the threshold criteria. In that situation,
cost becomes an important
consideration in choosing the remedy
which most appropriately addresses the
circumstances at the facility and
provides the most efficient use of
Agency and facility owner/operator
resources. For cost comparisons
between alternatives to be accurate, they
should include capital and operation
and maintenance costs for the
anticipated life of the remedy.

Pending resolution of the 1990
proposal, program implementors and

facility owners/operators should use the
threshold and balancing criteria
proposed in 1990 as guidance when
selecting facility-specific remedies;
however, as discussed in Section V of
today’s Notice, EPA is also considering
and requesting comment on a number of
alternatives for corrective action remedy
selection, including focusing on remedy
performance standards. These
alternatives are based, in part, on
innovative approaches already used in
some states and EPA Regions.

c. Media Cleanup Standards. The
term ‘‘media cleanup standards’’
typically refers to broad cleanup
objectives; it often includes the more
specific concepts of ‘‘media cleanup
levels,’’ ‘‘points of compliance,’’ and
‘‘compliance time frames.’’ The more
specific term, ‘‘media cleanup levels’’
typically refers to site- and media-
specific concentrations of hazardous
constituents, developed as part of the
overall cleanup standards for a facility.
Media cleanup standards (and levels)
should reflect the potential risks of the
facility and media in question by
considering the toxicity of the
constituents of concern, exposure
pathways, and fate and transport
characteristics.

Consistent with the CERCLA program,
in the RCRA corrective action program
EPA intends to clean up sites in a
manner consistent with available,
protective, risk-based media cleanup
standards (e.g., MCLs and state cleanup
standards) or, when such standards do
not exist, to clean up to protective
media cleanup standards developed for
the site in question (e.g., through a site-
specific risk assessment). Both
approaches require a site-specific risk-
based decision. When available media
cleanup standards are used (e.g., MCLs,
state cleanup standards), the
assumptions used to develop the
standardized cleanup values should be
consistent with the site-specific
conditions at the facility in question.

As discussed in the NCP and the 1990
proposal, EPA’s risk reduction goal is to
reduce the threat from carcinogenic
contaminants such that, for any
medium, the excess risk of cancer to an
individual exposed over a lifetime
generally falls within a range from 10–6,
in other words, an exposed individual
will have an estimated upperbound
excess probability of developing cancer
of one in one-million, to 10–4, or an
exposed individual will have an
estimated upperbound excess
probability of developing cancer of one
in ten-thousand. For non-carcinogens,
the hazard index should generally not
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6 The hazard index is a measurement of non-
carcinogenic risks. It is calculated by summing two
or more hazard quotients for multiple substances
and/or multiple exposure pathways. A hazard
quotient is the ratio of a single substance exposure
level over a specified time period to a reference
dose for that substance derived from a similar
exposure period.

exceed one (1).6 Available risk-based
media cleanup standards are considered
protective if they achieve a level of risk
which falls within the 10–6 to 10–4 risk
range.

EPA’s preference, all things being
equal, is to select remedies that are at
the more protective end of the risk
range. Therefore, program implementors
and facility owners/operators should
generally use 10–6 as a point of
departure when developing site-specific
media cleanup standards. Use of 10–6 as
a point of departure does not establish
a strict presumption that all final
cleanups will necessarily attain that
level of risk reduction. Given the
diversity of the corrective action
universe and the emphasis on
consideration of site-specific conditions
such as exposure, uncertainty, or
technical limitations, the Agency
expects that other risk reduction goals
may be appropriate at many corrective
action facilities. As discussed in the
1990 proposal, EPA endorses ‘‘* * * an
approach [to remedy selection] that
allows a pragmatic and flexible
evaluation of potential remedies at a
facility while still protecting human
health and the environment. This
approach emphasizes the overall goal of
10¥6 as the point of departure, while
allowing site or remedy-specific factors,
including reasonable foreseeable future
uses, to enter into the evaluation of
what is appropriate at a given site.’’
(See, 55 FR 30826.)

d. Points of Compliance. As proposed
in 1990, the point of compliance (POC)
is the location or locations at which
media cleanup levels are achieved. In
the absence of final corrective action
regulations specifically addressing
points of compliance, program
implementors and facility owners/
operators develop POCs on a site-
specific basis. For air releases, program
implementors and facility owners/
operators have generally used the
location of the person most exposed, or
other specified point(s) of exposure
closer to the source of the release. For
surface water, program implementors
and facility owners/operators have
routinely established the POC at the
point at which releases could enter the
surface water body; if sediments are
affected by releases to surface water, a
sediment POC is also established. Points
of compliance for soils are generally

selected to ensure protection of human
and environmental receptors against
direct exposure and to take into account
protection of other media from cross-
media transfer (e.g., via leaching, runoff
or airborne emissions) of contaminants.
For groundwater, program
implementors and facility owners/
operators generally set the POC
throughout the area of contaminated
groundwater or, when waste is left in
place, at and beyond the boundary of
the waste management area
encompassing the original source(s) of
groundwater contamination. This
approach to the groundwater POC is
generally referred to as the ‘‘throughout
the plume/unit boundary POC.’’ This
approach is consistent with the
groundwater POC described in the
preamble to the Superfund program’s
National Oil and Hazardous Waste
Contingency Plan (NCP, pages 8713 and
8753, Federal Register March 8, 1990).
EPA recommends consideration of the
following factors when developing a
site-specific groundwater POC:
proximity of sources of contamination;
technical practicability of groundwater
remediation; vulnerability of the
groundwater and its possible uses; and,
exposure and likelihood of exposure
and similar considerations.

In 1990, EPA proposed specific POCs
for groundwater, air, surface water, and
soil. These proposals, especially the
proposed POC for groundwater,
generated a substantial number of
comments. Developing site-specific
points of compliance generally
continues to be an area of discussion
and debate. In Section V.E.2 of today’s
Notice, EPA requests additional
comment regarding POCs for corrective
action.

e. Compliance Time Frame. The
compliance time frame is the time
period and schedule according to which
corrective actions are implemented. In
the 1990 proposal, EPA expressed a
preference for the expeditious
stabilization of releases, followed by
timely completion of corrective actions
and full restoration of contaminated
media; however, a number of factors
may influence the time frame within
which media cleanup standards are
attained, including: the extent and
nature of contamination at the facility;
risks to human health and the
environment before and during remedy
implementation; practical capabilities of
remedial technologies; the availability
of treatment or disposal options; and,
the desirability of utilizing emerging
technologies.

Remedy implementation schedules
developed at the time of remedy
selection should, to the extent possible,

specify the compliance time frame;
however EPA recognizes that
uncertainties associated with
remediation may make it impossible to
specify when a remedy must be
completed. For example, due to
complexities associated with
contaminant occurrence in the
subsurface and with groundwater
remediation in general, the time needed
to remediate groundwater at some sites
cannot be accurately predicted. In these
circumstances, the Agency recommends
the use of performance measures or
milestones monitored over time to track
progress toward attaining remedial
goals. These performance measures
should be specified in the remedy
implementation plans or performance
standards. In cases where it is not
practical to determine a precise
compliance time frame, estimated
compliance time frames may be used to
help evaluate remedial alternatives and
the technical practicability of site-
specific remedial goals.

EPA emphasizes that, at many sites,
the primary focus should be on near-
term stabilization of releases. At these
sites, it may be appropriate to focus the
compliance time frame and corrective
measures implementation schedule on
the stabilization action; the remaining
compliance time frame and corrective
measures implementation schedule (if
any are necessary) could then be
developed during selection of the
facility-wide remedy.

f. Site-Specific Risk Assessments.
EPA’s strategy for corrective action
implementation incorporates risk-based
decision-making throughout the
corrective action process. At some sites,
risk-based decisions can be made using
standardized risk considerations, such
as standardized exposure assumptions.
At other sites, a site-specific risk
assessment will be desirable. When a
site-specific risk assessment is needed,
EPA, in some cases, has directed the
facility owner/operator to perform the
risk assessment; in other cases EPA has
chosen to do the risk assessment itself
based on data submitted by the owner/
operator. Site-specific risk assessments
conducted at RCRA facilities may be
based on CERCLA’s extensive guidance
in this area (e.g., ‘‘Risk Assessment
Guidance for Superfund,’’ Volumes I
and II, Interim final EPA/540/1–89/001
and 002, December 1989 and March
1989). Additional information on the
Agency’s approach to risk-based
decision-making is available in the
Agency’s recent memorandum on risk
characterization. (See, 3/21/95
memorandum from Carol Browner,
‘‘EPA Risk Characterization Program’’ in
the docket for today’s Notice.) The
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7 Liquid contaminants that do not readily dissolve
in water are known as non-aqueous phase liquids
(NAPLs). NAPLs are divided into two classes: light
NAPLS (LNAPLs), such as gasoline, are less dense
than water; dense NAPLs (DNAPLs), such as the
common solvent trichloroethylene, are more dense
than water. NAPLs in the subsurface can cause
long-term groundwater contamination, can be
difficult to locate and, in many circumstances,
technically impracticable to remove.

Administrator stated, ‘‘* * * we must
improve the way in which we
characterize and communicate
environmental (human health and
ecologic) risk.’’ The key values
conveyed in the 1995 Risk
Characterization guidance are: (1)
‘‘transparency’’ in the decision making
process (i.e., full and open discussion of
supporting analyses, uncertainties,
assumptions, etc.); (2) ‘‘clarity’’ in
communication within the Agency and
the public regarding environmental risk
and the uncertainties associated with
our assessments; (3) consistency; and (4)
reasonableness in our use of
scientifically defensible risk
assessments. It is EPA’s policy to
incorporate these values in all risk-
based considerations, including site-
specific risk assessments at corrective
action facilities.

g. Ecological Risk. Corrective action
remedies must protect both human
health and the environment. Some form
or ecological assessment will generally
be necessary at all corrective action
facilities; at some corrective action
facilities, a formal ecological risk
assessment will be necessary. When an
ecological risk assessment is needed,
EPA, in some cases, has directed the
facility owner/operator to perform the
risk assessment; in other cases EPA has
chosen to do the risk assessment itself
based on data submitted by the owner/
operator. The use of ecological risk
assessment is an important component
of the corrective action program. Often,
environmental receptors are sensitive to
contamination at lower concentrations
than humans are, and the exposure is
usually longer and more intense. In
order to fulfill EPA’s mandate, the
program must be implemented in a
manner that is protective of both human
health and the environment. This
includes the selection of media cleanup
standards and the implementation of
remedial activities that are protective or
ecologic receptors. In the process of
selecting stabilization measures or
implementing final remedies, program
implementors and facility owner/
operators should be aware of how
different remedial activities may affect
ecological systems, especially sensitive
populations, either on or adjacent to the
facility.

Ecological risk assessment may be
even more important when non-
residential land use assumptions are
used. Action or cleanup levels based on
human health exposure scenarios or
land use assumptions might not be
protective of ecological receptors;
therefore, consideration of the
ecological exposure pathway may, in

certain settings, be the driving factor in
selection of action or cleanup levels.

CERCLA’s National Contingency Plan
(55 FR 8666, March 8, 1990) designates
certain key Federal agencies, state
agencies and Indian tribes as natural
resource trustees. Section 300.600 of the
NCP indicates that trustees act on behalf
of the public in regards to protection of
natural resources. Under CERCLA,
trustees should be notified when
contamination threatens natural
resources. As a matter of policy, EPA
recommends that trustees also be
notified when RCRA corrective action
identifies a release that threatens natural
resources. In addition, trustee agencies
have a great deal of experience in their
respective areas and can be used as a
valuable resource when conducting
ecological assessments.

h. Determinations of Technical
Impracticability. Remediation of
contaminated media to a desired media
cleanup standard can, in certain
situations, be technically impracticable.
Congress formally recognized technical
impracticability (TI) in the CERCLA
statute and EPA incorporated the
concept in the National Contingency
Plan and the 1990 Subpart S proposal
(proposed 40 CFR 264.525(d) and
264.531).

Technical impracticability decisions
may be made for any medium; however,
contaminated groundwater has received
in the most TI-related attention. The
single greatest cause for technical
impracticability determinations during
groundwater restoration has been the
presence of dense non-aqueous phase
liquids (DNAPLs).7 The Superfund
program estimates that DNAPLs are
likely present at approximately 60
percent of NPL sites. While EPA has not
conducted an overall assessment of the
presence of DNAPLs at RCRA facilities,
it believes the percentage of DNAPLs at
high priority corrective action facilities
is likely comparable to the Superfund
estimate for NPL sites. To provide a
framework for addressing technical
impracticability, the Agency issued
‘‘Guidance for Evaluating the Technical
Impracticability for Ground-Water
Restoration’’ (EPA/540–R–93–080). EPA
encourages program implementors and
facility owner/operators to refer to this
guidance for a more detailed description
of technical impracticability and a

discussion of related issues, including:
a description of DNAPLs and why they
are difficult to remediate; factors to
consider when making a technical
impracticability determination; and,
appropriate and practicable remedial
options in situations where complete
restoration is technically impracticable.

The possibility that certain remedies
may be technically impracticable should
be considered throughout the
remediation process—from the early
stages of developing a conceptual site
model through all stages remedy
implementation. When possible,
determinations of technical
impracticability should be made early in
the remediation process and included in
RCRA corrective action remedial
decision documents (permits and
orders). In some cases, program
implementors and facility owner/
operators might not have enough
information to justify a determination of
technical impracticability at the time of
the site characterization or, even, when
the remedy is selected. At the same
time, there may be strong indications
that restoration of a particular medium
will be difficult and may prove
technically impracticable (e.g.,
complicated groundwater remedies). In
such situations, program implementors
and facility owner/operators may
choose not to establish a fixed media
cleanup level, point of compliance or
compliance time-frame, since achieving
full restoration may prove technically
impracticable. Instead, the remedy
might proceed using interim goals and
performance measures which could be
revisited as more information became
available. To avoid creating
unrealistically high remedial
expectations in these situations, the
corrective action permit or order should
discuss the possibility that full
restoration of a particular medium may
prove technically impracticable.

By recognizing technical
impracticability, EPA is not in any way
scaling back the general goal of
returning contaminated groundwater to
beneficial uses. Where technical
impracticability is determined, the
Agency would expect to require an
alternative remedial strategy that is: (1)
technically practicable; (2) consistent
with the overall objectives of the
remedy; and (3) controls the source(s) of
contamination, and human and
environmental exposures. A
determination of TI does not release a
facility owner/operator from corrective
action obligations.

i. Natural Attenuation. EPA’s three
major remedial programs (i.e.,
Superfund, RCRA Corrective Action
Program, and the Underground Storage
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Tank Program) recognize that natural
attenuation, in certain circumstances,
can be an acceptable component of
remedial actions for contaminated
groundwater. As discussed in the NCP,
a natural attenuation remedy uses
natural processes such as
biodegradation, dispersion, dilution,
and/or adsorption to achieve remedial
goals. (See, 55 FR 8734, March 8, 1990.)

Natural attenuation remedies are not
‘‘no action’’ remedies. Natural
attenuation should be evaluated, where
it might be applicable, along with and
in a manner similar to other potential
remedial approaches. In some cases,
natural attenuation might be only one
aspect of an overall approach to
achieving remedial goals. As in any
other remedial approach, a proposed
remedy involving natural attenuation
will have to be protective of human
health and the environment and satisfy
remedy selection criteria. Program
implementors and facility owner/
operators should provide a complete
description of natural attenuation
remedies and emphasize that, by
approving a natural attenuation remedy,
an overseeing agency is not allowing a
responsible party to avoid its remedial
obligations. Remedies involving natural
attenuation should include: a thorough
site characterization; source control or
removal where appropriate;
documentation or evidence of
attenuation processes and the ability of
these processes to achieve remedial
objectives; an appropriate long-term
monitoring plan; and, in certain
circumstances, a contingency plan for a
more active remedial measure (e.g.,
pumping).

j. Land Use. As discussed in the 1990
proposal, EPA’s policy is that current
and reasonable expected future land use
and corresponding exposure scenarios
should be considered in both the
selection and timing of remedial
actions. In the 1990 proposal, the
Agency stated, ‘‘* * * contaminated
soil at an industrial site might be
cleaned up to be sufficiently protective
for industrial use but not residential
use, as long as there is reasonable
certainty that the site would remain
industrial.’’ (See, 55 FR 30803.)
Recently, EPA issued additional
guidance on incorporating reasonable
future land use assumptions in remedial
decision making in the guidance
document ‘‘Land Use in the CERCLA
Remedy Selection Process’’ (OSWER
Directive No. 9355.7–04, May 25, 1995;
see Section II.F.6.a of today’s Notice).

Reasonable future land use
assumptions should be assessed when
developing remedial goals for any given
facility and used to focus all aspects of

the corrective action process; however,
EPA cautions against automatically
restricting assumptions of future land
use to extrapolation of the current use
or relying only on designated zoning or
industrial use codes to establish land
use assumptions. A large industrial
facility could include office areas,
parking areas, a child care area or on-
site residences. Highly industrial sites
are sometimes located adjacent to
residential properties. All of these
factors should be considered when
making land use assumptions.

EPA recognizes the complexities
associated with developing reasonably
anticipated land use assumptions and
the need for caution when basing
remedial decisions on assumptions of
future use; however, the Agency
believes that non-residential land use
assumptions are appropriate for many
corrective action facilities. When
remedies based on non-residential
exposure scenarios involve a
combination of treatment and
engineering or institutional controls,
program implementors and facility
owner/operators should use currently
available tools to ensure that the remedy
continues to achieve its objectives over
time and the land use assumptions
remain valid. For example, many
implementing agencies allow facility
owner/operators to use institutional
controls to ensure that exposure
scenarios at the facility remain
consistent with those used at the time
of remedy selection.

EPA requests comments on these and
other land use issues in Section V.E.1 of
today’s Notice.

6. Remedy Implementation
Remedy implementation typically

involves detailed remedy design,
remedy construction, remedy operation
and maintenance, and remedy
completion. In the CERCLA program,
remedy implementation is known as
‘‘remedial design/remedial action,
operation and maintenance’’; in the
corrective action program, it is known
as ‘‘corrective measures
implementation’’ or CMI. As proposed
in 1990, corrective measures
implementation is generally conducted
in accordance with an approved CMI
plan. Components of corrective
measures implementation might
include: conceptual design, operation
and maintenance, intermediate design
plans and specifications, final design
plans and specifications, construction
work plan, construction completion
report, corrective measure completion
report, health and safety plan, public
participation plan and progress reports;
however, in many cases, only a subset

of these documents will be required for
individual corrective measures
implementations.

EPA has found a number of useful
strategies for improving the efficiency of
corrective measures implementation, as
discussed below.

a. Performance Based Corrective
Measures Implementation. Similar to
the performance-based approach
discussed for evaluation of remedial
alternatives in Section III.C.4.b of
today’s Notice, some states and EPA
regions have developed a performance-
based approach to corrective measures
implementation. When using a
performance-based approach to
corrective measures implementation,
the overseeing agency generally works
with the facility owner/operator during
remedy selection to develop remedial
goals for the facility. Following public
review and comment and approval of a
remedy and remedial goals, the facility
owner/operator is tasked with designing
and implementing the chosen remedy in
a manner which would meet the
remedial goals. For example, if the
remedy chosen for a particular facility
included some form of groundwater
treatment, an accompanying remedial
goal might be to achieve hydrologic
containment of the groundwater plume
and continuous reduction of the
concentrations of hazardous
constituents. While the overseeing
agency would review and approve the
remedy and remedial goals and be
involved in developing monitoring
systems or other means of measuring
compliance with the remedial goals, it
would not necessarily be involved with
the details of remedy design,
construction and implementation.
Rather, the overseeing agency would
monitor compliance with the remedy
implementation milestones and
remedial goals and become involved in
the details of remedy design and
implementation only if a facility owner/
operator was having trouble meeting the
remedial goals. A performance-based
approach to remedy implementation
emphasizes that the facility owner/
operator, not the overseeing agency, is
responsible for designing and
implementing a successful remedy.

b. Performance Monitoring.
Evaluation of the performance of a
chosen remedy is necessary to measure
progress toward remedial goals and
ensure that remedial objectives are
achieved. Program implementors and
facility owner/operators have
recognized that appropriately designed
performance monitoring programs can
maximize efficiency and cost-
effectiveness and ensure protection of
potential human or ecologic receptors.
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Properly designed performance
monitoring programs are especially
important for groundwater remediation
because the concentration and
distribution of contamination in the
subsurface often change with time.
Likewise, the ability of remediation
systems to prevent migration of
contaminated groundwater can be
influenced by natural and human
factors (e.g., seasonal precipitation or
nearby agricultural groundwater usage).
For groundwater remediation systems,
performance monitoring can assess
changes in subsurface conditions so that
the remedy can be modified to ensure
maximum efficiency in terms of both
the location and pumping rate at
individual extraction wells.

Performance monitoring is also a
critical aspect of a remedial alternative
that relies on engineering controls (e.g.,
liners, barrier walls). Poorly designed
monitoring programs for engineered
remedies can potentially fail to detect
releases from the ‘‘contained’’ areas.

While EPA recognizes the importance
of performance monitoring, it also
acknowledges that long-term routines of
sample collection and analysis carry
significant financial burdens. The
Agency encourages program
implementors and facility owner/
operators to design monitoring programs
with effectiveness and efficiency as
fundamental considerations. For
example, due to subsurface
heterogeneities, it may be more effective
and efficient to monitor a greater
number of discrete locations for a subset
of mobile contaminants, than to monitor
fewer locations for an exhaustive list of
analytical parameters and contaminants.

Properly designed performance
monitoring programs are integral to
remedy success and should be
considered throughout the corrective
action process, including in remedy
selection and design. Detailed guidance
regarding performance monitoring and
designing monitoring programs in
general is available in ‘‘RCRA Ground-
Water Monitoring: Draft Technical
Guidance’’ (EPA/530/R–93/001) and
‘‘Methods for Monitoring Pump-and-
Treat Performance’’ (EPA/600/R–94/
123).

c. Completion of Corrective Measures.
Documents specifying corrective
measures implementation should
include methods to determine when
remedial goals have been achieved. For
example, statistical procedures are often
appropriate for determining that
concentrations of hazardous
constituents measured in groundwater
samples meet a remedial goal. Other
remedies might require that certain tests
be undertaken to determine that

engineering standards have been
achieved. Decisions regarding
completion of corrective measures may
be made for the entire facility, for a
portion of the facility, or for a specified
unit or release. The public and affected
community should be given an
opportunity to review and comment on
all proposals to complete corrective
measures.

In 1990, EPA proposed that corrective
measures be considered complete based
on a three-part evaluation: the corrective
measure had to have complied with all
media cleanup standards; all required
source control actions would have to be
completed; and all specified procedures
for removal and decontamination of
units, equipment, devices and structures
would have to be complete. In addition
to certifying compliance with the three
criteria, the Agency proposed that the
owner/operator’s certification be signed
by an independent registered
professional ‘‘skilled in the appropriate
technical discipline(s).’’ The Agency
chose not to propose that all
certifications be signed by an
independent qualified registered
professional engineer because it
believed that engineering certifications
would not be appropriate in all cases
(e.g., for a remedy largely addressing
groundwater, the Agency believed that
certification by a hydrogeologist might
be more appropriate). In the absence of
final regulations addressing completion
of corrective measures, program
implementors and facility owner/
operators should use the requirements
for completion of corrective measures
proposed in 1990 as guidance when
developing site-specific procedures for
completion of corrective measures. At a
minimum, the public and affected
community should be given notice and
an opportunity to comment before
corrective action implementation is
terminated and a facility is released
from its RCRA obligations.

D. Incorporation of Corrective Action in
RCRA Permits

RCRA Section 3004(u) mandates that
corrective action and schedules of
compliance be required for facilities
seeking a permit, when corrective action
cannot be completed prior to permit
issuance. Approximately half the states
are authorized to implement state RCRA
corrective action programs in lieu of the
Federal program. In authorized states,
the state issues the RCRA permit
including the corrective action
component (using any of the options
discussed above). In states not
authorized for the corrective action
program, the state typically issues most
of the RCRA permit and EPA issues the

corrective action portion. Although any
given facility may be issued a portion of
its RCRA permit by an authorized state
and a portion by EPA, this should not
lead to the perception that any given
facility has more than one RCRA permit.
Program implementors and facility
owner/operators should remember that
any given facility has only one RCRA
permit; when joint permitting is
necessary, EPA will coordinate
permitting schedules and priorities with
authorized states.

Corrective action requirements and
schedules can be included in RCRA
permits in a number of ways. In some
cases, the RCRA permit will contain
detailed corrective action provisions,
work plan requirements, and schedules.
In other cases, the RCRA permit may
incorporate corrective action
requirements by referencing another
document (e.g., a state or Federal
corrective action order). Finally, in
certain cases, RCRA permits may defer
to corrective action activities being
conducted under another authority or
by another program. In many cases,
incorporation of corrective action
requirements into any given permit will
use a combination of these strategies.
For example, at a corrective action
facility where the facility owner/
operator has chosen to address a subset
of the releases voluntarily, a corrective
action permit could defer action at the
areas being addressed by the voluntary
cleanup while incorporating detailed
corrective action conditions for the
remaining releases or areas of concern.

E. Corrective Action Orders
Although the 1990 proposal focused

primarily on corrective action under
RCRA permits, EPA and the states
frequently use orders to initiate or
oversee corrective actions. EPA intends
for equivalent environmental results to
be achieved whether corrective action
requirements are dictated in an order or
a permit. As a matter of EPA policy, the
substantive corrective action
requirements and public participation
requirements imposed under either
mechanism are generally the same.

RCRA, as amended by HSWA,
includes several enforcement authorities
which can be used to issue corrective
action orders. The most commonly used
authority is RCRA section 3008(h).
EPA’s longstanding interpretation is that
corrective action may be required under
RCRA section 3008(h) at facilities which
have or should have had interim status,
as well as some facilities that had
interim status at one time but no longer
do (e.g., facilities that have lost interim
status under RCRA interim status
section 3005(e)(2) and facilities which
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8 The RCRA public participation rule is generally
effective only in states which have amended their
authorized hazardous waste programs to adopt the
public participation rule requirements. At a
minimum, all authorized states are scheduled to
make such amendments by July 1, 1997. The
exceptions are the following states and territories
where EPA implements the entire RCRA hazardous
waste program, including the public participation
rule: Alaska, Hawaii, Iowa, Puerto Rico, the
Northern Mariana Islands, the Virgin Islands and
American Samoa.

have clean closed under interim status),
or have failed to properly obtain interim
status. In addition, the 1990 proposal
explained that issuance of a permit does
not automatically terminate the
effectiveness of a previously issued
3008(h) order.

Other enforcement authorities which
can be used to issue corrective action
orders include RCRA sections 3013 and
7003. RCRA section 7003 provides EPA
the authority to take enforcement
actions to compel corrective action
where solid or hazardous waste may
present an imminent and substantial
endangerment to human health or the
environment. RCRA section 3013
provides EPA the authority to require
investigations and studies where the
presence or release of hazardous waste
may present a substantial hazard to
human health or the environment. All
corrective action orders may be issued
unilaterally by the Agency or as consent
agreements between the respondent and
the Agency.

F. Public Participation and
Environmental Justice

EPA is committed to providing
meaningful public participation in all
aspects of the RCRA program, including
RCRA corrective action. In 1993, the
Agency released a detailed guidance
manual on public participation (RCRA
Public Involvement Manual, EPA 530–
R–93–006). EPA followed this guidance
in December 1995 with the RCRA
Expanded Public Participation rule (60
FR 63417, December 11, 1995). EPA is
also committed to the principles of
environmental justice and equitable
public participation. One of the
Agency’s central goals in the RCRA
program is to provide equal access to
information and an equal opportunity to
participate. EPA continues to regard
public participation as an important
activity that empowers all communities,
including minority and low-income
communities, to become actively
involved in local waste management
activities. EPA strives to provide
adequate public participation
opportunities to all communities,
putting forth additional effort, where
appropriate, to reach communities that
have not been involved in the past.

When corrective action is part of the
RCRA permitting process, it follows the
procedural requirements set forth in 40
CFR Parts 124 and 270. Under these
requirements, the corrective action
provisions in any permit application are
available for public review throughout
the permitting process and the public
can comment on them at the draft
permit stage.

The RCRA Expanded Public
Participation rule creates more
opportunities for public participation in
the RCRA permit process.8 Additional
opportunities of public participation
include: (1) A prospective applicant
must advertise and hold an informal
public meeting before submitting an
application for a RCRA permit; (2) the
permitting Agency must mail a notice to
the facility mailing list when the facility
submits its permit application, telling
members of the public where they can
examine the application during Agency
review; and (3) giving the permitting
Agency the authority to require a facility
owner/operator to set up an information
repository at any time during the
permitting process or the permit life.
EPA anticipates that these provisions,
combined with existing public
participation requirements, will provide
community members with significant
opportunities for early input and access
to information.

In addition to the new requirements
in the RCRA public participation rule,
EPA is using guidance to help facility
owner/operators meet the Agency’s
public participation goals. In the
preamble to the RCRA Expanded Public
Participation rule, EPA encourages
agencies and facilities to use all
reasonable means to ensure equal
opportunities for participation and
equal access to information. These
means may include, but are not limited
to, multilingual notices and fact sheets,
as well as translators, in areas where the
affected community contains significant
numbers of people who do not speak
English as a first language. The Agency
expects all those involved in
implementing corrective action to make
good faith efforts to meet these
objectives in all permitting processes,
including corrective action. In the near
future, EPA will issue further guidance
to assist facilities and permitting
agencies in providing full and equitable
public participation in corrective action
activities.

EPA’s policy is for corrective actions
imposed or overseen using a non-permit
mechanism to have the same level of
public participation as that associated
with permits. Although EPA typically
has less control over public

participation during voluntary
corrective actions, it strongly
encourages the use of public
participation and will take into account
the level of public participation
conducted by the facility owner/
operator when evaluating the
acceptability of voluntary actions. In the
absence of final regulations specifically
addressing public participation during
corrective action, program
implementors and facility owner/
operators should develop public
participation strategies on a site-specific
basis, consistent with existing public
participation requirements and the
program goal of full, fair, and equitable
public participation. At a minimum,
information regarding corrective action
activities (e.g., RFI and CMS reports)
should be available to the public and
the public should be given an
opportunity to review and comment on
proposed corrective action remedies.

G. Financial Assurance
RCRA section 3004(u) requires that,

when corrective action cannot be
completed prior to permitting, RCRA
permits contain corrective action
schedules of compliance and financial
assurance. Financial assurance is also
typically included in corrective action
orders. On October 24, 1986, EPA
proposed detailed regulations to govern
financial assurance for corrective action
(FACA). The October 1986 proposal
would require owners or operators
seeking an RCRA permit to demonstrate
financial assurance for completion of
remedies. Proposed acceptable
mechanisms included trust funds,
surety bonds guaranteeing performance,
letters of credit, the financial test, and
the corporate guarantee. These are
similar to the mechanisms used to
assure closure and post-closure costs. In
a subsequent memorandum, EPA
clarified that insurance would also be
an acceptable mechanism. In addition to
permissible mechanisms, the October
1986 proposal provided that financial
assurance demonstrations would
ordinarily be required at the time of
remedy selection (e.g., rather than at the
time an RFI is required). The proposal
also discussed cost-estimating
procedures, including the periodic
adjustment of cost estimates, for
determining the amounts of required
financial assurance.

In the absence of final rules, program
implementors and facility owner/
operators have the flexibility to tailor
financial responsibility requirements to
facility-specific circumstances. In some
instances, however, industry has
expressed concern with EPA’s
implementation of the financial
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assurance requirements. Representatives
of the regulated community have also
expressed concern that the costs of
providing financial assurance divert
resources from actual cleanup activities,
and that it may be difficult for facility
owners/operators to provide assurance
for future work while simultaneously
performing current work.

In Section V of today’s Notice, EPA
requests comments on these concerns
and on corrective action financial
assurance in general. In the interim,
EPA emphasizes that program
implementors should apply financial
assurance requirements flexibly and that
their main goal should be to ensure that
remedies proceed expeditiously.

IV. Corrective Action Program
Priorities

In the absence of detailed regulations,
EPA and authorized states have
implemented the corrective action
program based on guidance and policies
developed over the past ten years. EPA
stresses that implementation of the
corrective action requirements must
continue even as the Agency considers
improvements to the corrective action
program. EPA’s key goals and
implementation strategies for the
corrective action program are outlined
below.

1. Prioritize the corrective action
universe:

a. Meet the goal of assessing and
prioritizing all hazardous waste
treatment, storage or disposal facilities
by end of FY96.

b. Focus resources on high priority
areas at high priority facilities.

2. Increase the amount of corrective
action:

a. Continue to authorize states for
corrective action.

b. Do not duplicate work already
performed by another Federal or state
program.

c. Encourage alternate state
authorities to conduct analogous work
at RCRA facilities.

d. Utilize the expertise of other
Federal/state agencies where
appropriate (e.g., the U.S. Fish and
Wildlife Service for ecological, wetlands
issues).

e. Increase the number of voluntary
actions, including actions at facilities
without a permit or an order, actions
outside of an existing permit or order,
and actions required under permit or
order but with no Agency oversight.

f. Disinvest or substantially reduce
oversight at lower priority facilities and
high priority facilities where the owner/
operator has proven his or her
capability.

3. Continue to implement the
stabilization initiative:

a. Implement stabilization actions as
early in the process as possible.

b. Phase and focus RFIs to collect any
information needed to implement
stabilization actions.

c. Use existing corrective action
program environmental indicators as
stabilization performance measures.

d. Include meaningful opportunities
for public participation throughout the
process including during extensive or
long-term stabilization actions.

4. Streamline the corrective action
process where possible:

a. Implement stabilization actions
where possible, then disinvest and
move on to other facilities.

b. Focus RFI data collection and tailor
investigations to specific site
conditions.

c. Use existing pertinent data.
d. Communicate remediation

expectations to facility owners/
operators early in the process.

e. Use innovative technical tools,
including new site characterization
techniques and treatment technologies
when appropriate and beneficial.

f. Avoid unnecessary procedural steps
whenever feasible (e.g., eliminate the
CMS if a desirable remedy can be
identified without one).

g. Use presumptive remedies when
appropriate.

h. Focus on plausible remedies, if a
CMS is necessary.

i. Conduct CMS concurrent with RFI
when possible.

j. Utilize site-specific performance
standards instead of detailed review of
work plans and remedy designs when
possible.

k. Consider non-residential land use
scenarios when appropriate, while
recognizing that ecological risks may
end up driving media cleanup standards
and remedy designs when using
industrial land use assumptions.

5. Continue to involve the public in
all stages of the corrective action
process.

V. Request for Comment and Data
EPA has the benefit of more than ten

years experience in corrective action
implementation as it begins the Subpart
S Initiative. The Agency is committed to
using this experience to identify,
develop, and implement improvements
to the speed, efficiency, protectiveness
and responsiveness of the corrective
action program as part of the Subpart S
Initiative. Today, EPA requests
information, comments and data to
assist in this process. Some of the topics
discussed in this section raise new
concepts that would likely warrant re-

proposing regulations or developing
new guidance documents; others were
addressed in the 1990 proposal but are
included in this section of today’s
Notice because the Agency is requesting
additional comment and data at this
time. EPA requests that commenters be
as specific as possible in their responses
to today’s requests. The Agency is
particularly interested in comments
which rely on actual experience in
corrective action implementation and
include specific suggestions for
improvement to the corrective action
program. The Agency also requests that
commenters keep in mind the objectives
of the Subpart S Initiative: create a
consistent, holistic approach to
cleanups at RCRA facilities; establish
protective, practical cleanup
expectations; shift more of the
responsibilities for achieving cleanup
goals to the regulated community; focus
on opportunities to streamline and
reduce costs; and, enhance
opportunities for timely, meaningful
public participation.

EPA emphasizes that its purpose in
requesting comments at this time is to
take advantage of information and
experience gained through program
implementation to aid in identification
and development of new proposals and
to determine which portions of the 1990
proposal should be promulgated
immediately. EPA will consider all
comments submitted in response to
today’s Notice in development of the
Subpart S Initiative. Comments
submitted during the 1990 comment
period will be considered before the
Agency takes final action on any part of
the 1990 proposal. If EPA later proposes
new corrective action regulations, full
public notice and opportunity for
comment will be provided at that time.

A. General
EPA requests general comment on its

implementation of the corrective action
program to date and on the strategy,
goals and schedule of the Subpart S
Initiative as discussed in Sections II and
IV of today’s Notice. The Agency is
especially interested in comments
which include suggestions for specific
improvements to the corrective action
program based on actual
implementation experiences. The
Agency is also interested in examples of
situations where the existing flexibility
in the corrective action program has
been used to expedite facility cleanups
and in examples of the corrective action
program providing too much or too little
flexibility. Since the Subpart S initiative
includes policy, guidance and rule
development, commenters should
include specific recommendations for
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additional policy or guidance
development and address the balance
between guidance/policy documents
and regulations (e.g., in 1990 EPA
proposed detailed regulations to address
most aspects of the corrective action
program perhaps some of that
information could be presented more
effectively in policy or guidance
documents).

B. Resolution of the 1990 Proposal
EPA believes there may be elements

of the 1990 proposal which have been
largely non-controversial or for which
the issues have been fully aired;
accordingly, going through additional
notice and comment on all the issues
raised by the 1990 proposal would not
be necessary or, from an efficiency
standpoint, desirable. On the other
hand, many issues raised by the 1990
proposal have evolved during the past
six years of corrective action
implementation, necessitating
additional opportunities for public
notice and comment. In the discussions
to follow, EPA identifies the issues on
which it believes further public input is
most needed. EPA also requests that
commenters identify any other issues, or
elements of the 1990 proposal, on which
they believe it would be inappropriate
for the Agency to take final action
without re-proposal. At the same time,
EPA requests that commenters identify
specific elements of the 1990 proposal
which could be promulgated without
additional public review and the
advantages or disadvantages of
immediately promulgating such
provisions. Comments submitted in
response to this request will be
considered part of the administrative
record for the 1990 proposal; however,
commenters should keep in mind that
EPA’s intent is not to request new
comment on the specifics of the 1990
proposal. Comments submitted during
the 1990 comment period will be
considered before the Agency takes final
action on any part of the 1990 proposal.

C. Focusing the Corrective Action
Program on Results

As discussed earlier in today’s Notice,
the goal of the corrective action program
is to appropriately stabilize and clean
up RCRA facilities in a timely way. EPA
believes that too often program
implementors and facility owners/
operators may lose sight of this goal and
become distracted by processes. On the
other hand, the purpose of a
standardized cleanup process is to
ensure that the program is implemented
consistently and that all facilities
appropriately meet cleanup goals. The
Agency is interested in improving the

corrective action program’s focus on
cleanup goals and requests general
comment on the balance between
focusing on results and ensuring an
appropriate level cleanup at all
facilities. In addition, EPA is
specifically interested in comments
which address:

1. Performance Standards
EPA believes that focusing the

corrective action program on
compliance with clear measurable
performance standards rather than a
prescriptive corrective action process
could significantly increase the pace
and quality of corrective action
cleanups. Corrective action performance
standards could be part of a larger
Agency effort to develop results-based
measures. The Government Performance
and Results Act of 1993 (GPRA) requires
EPA to develop and implement results-
based measures across its programs by
1998. For example, the corrective action
environmental indicators (discussed
below), were developed, in part, in
response to the GPRA. The Agency will
consider any performance-based
approaches developed as part of the
Subpart S Initiative as it develops its
implementation plan for the GPRA.

Reliance on performance standards,
however, can raise a number of
implementation issues. For example,
some stakeholders have suggested that
using performance standards in lieu of
detailed review and approval of work
plans may increase the risk that
individual facility owners/operators
will attempt to obscure or avoid
legitimate corrective action obligations.
Stakeholders have also expressed
concern about potential reductions in
public participation when corrective
action activities occur with reduced
Agency oversight. In addition, some
elements of corrective action may be
difficult to specify as performance
standards, and measuring, documenting
compliance with, and enforcing
performance standards can be difficult
for facility owners/operators and
overseeing agencies. EPA requests
general comment of the use of
performance standards in the corrective
action program. The Agency is
particularly interested in comments
which address the details of
documenting and measuring
compliance with performance standards
and in approaches to ensure adequate
public involvement in performance-
based corrective action activities. In
addition, as discussed in Section II.E.2
of today’s Notice, the corrective action
program currently has two
environmental indicators covering
human exposures controlled and

groundwater releases controlled. The
Agency requests comments on the
development of additional
environmental indicators; the Agency is
specifically interested in indicators
targeted at ecological risks.

2. Less Focus on Solid Waste
Management Units

Use of the solid waste management
unit (SWMU) concept as discussed in
the 1990 proposal has led to numerous
unsuccessful permit appeals. These
permit appeals slow corrective action
implementation and increase the
transaction costs. In certain cases, the
SWMU concept may also deter program
implementors and facility owners/
operators from addressing
contamination on a site-wide basis by
focusing corrective action resources
unit-by-unit instead of more holistically.

In general, EPA believes that a holistic
approach to corrective action, as
opposed to a unit-by-unit approach,
could increase cleanup efficiency and
reduce transaction costs. EPA requests
general comment on focusing the
corrective action program less on
individual solid waste management
units and more on holistic approaches.
The Agency requests that commenters
who support a less unit oriented
corrective action program also address
whether there is any need for
clarifications to the corrective action
jurisdiction language and/or the SWMU
definition in order to use such an
approach.

D. Using Non-RCRA Authorities for
Corrective Action

EPA recognizes that there are many
authorities which could be used to
impose or oversee corrective action at
any given facility. Typically, these
authorities include RCRA orders and
permits, state cleanup orders, and
voluntary and independent actions. In
some cases, CERCLA authorities are also
available. The Agency is concerned that,
to date, it has not taken full advantage
of the work of other programs in the
RCRA corrective action program. In
principle, EPA believes that when a
facility is being adequately addressed it
should not matter what authority is
used or what Agency is overseeing the
cleanups. In support of this principle,
the Agency requests general comment
on the use of non-RCRA authorities to
satisfy corrective action requirements.
Commenters should address the scope
and stringency of non-RCRA authorities
as compared to corrective action
requirements and the ability of non-
RCRA authorities to adequately involve
the public and affected communities.



19457Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

The Agency is also specifically
interested in comments which address:

1. State Cleanup Programs
Over half the states have independent

Superfund-like authorities and cleanup
programs; typically, these authorities
and cleanup programs are modeled after
the Federal Superfund program. In
many cases, EPA believes these
independent state authorities are
substantively equivalent in scope and
effect to the RCRA corrective action
program.

The use of state cleanup programs can
offer a number of advantages to state
and regional personnel as well as to the
regulated, environmental and public
interest communities. EPA believes
these advantages include: providing
states the ability to recover the costs of
their program oversight; expanded
opportunities for public participation;
the ability to recover damages
associated with contamination caused
by previous owners or operators who
would likely not be considered liable
under RCRA sections 3004(u) and
3004(v); and, opportunities for
voluntary or independent cleanups.

Many states are already using their
independent Superfund-like authorities
to address releases of hazardous waste
and hazardous constituents at facilities
subject to corrective action, especially at
facilities operating under interim status.
The Agency is interested in exploring
the relationship between independent
state Superfund-like authorities and the
corrective action program and, if
appropriate, providing some level of
assurance that facility owners/operators
who complete cleanups under
independent state authorities have
satisfied RCRA corrective action
obligations.

EPA requests general comment on the
use of state Superfund-like cleanup
programs to compel or conduct
cleanups at facilities subject to RCRA
corrective action. EPA is especially
interested in comments which address:

(a) Scope. Whether the scope and
effect of state Superfund-like cleanup
programs are substantively equivalent to
the scope and effect of the RCRA
corrective action program.

(b) Advantages/Disadvantages.
Advantages and disadvantages which
might be associated with using a state
Superfund-like cleanup authority, rather
than, or in addition to, an RCRA
corrective action authority, at an
operating hazardous waste management
facility.

(c) Compliance with Federal
Standards. The degree to which
compliance with state Superfund-like
authorities should be assumed to meet

corrective action requirements,
including procedural requirements such
as public participation and permitting.

(d) Coordination with RCRA Permits.
Issues which might be associated with
coordination of state Superfund-like
cleanup orders with RCRA permits and
Federal RCRA corrective action orders.

2. Enhanced Flexibility for States With
EPA-Endorsed CSGWPPs

Current EPA policy is to provide
states greater flexibility for the
management and protection of their
groundwater resources. This policy was
stated formally in a report titled,
‘‘Protecting the Nation’s Ground Water:
EPA’s Ground Water Strategy for the
1990s’’ (Publication 21Z–1020, July
1991). The 1991 report indicated that, to
the extent authorized by EPA statute
and consistent with Agency program
implementation objectives, EPA will
defer to state policies, priorities, and
standards once a state has developed an
adequate groundwater protection
program. EPA provided a definition of
an adequate state groundwater
protection program in a December 1992
guidance titled, ‘‘Final Comprehensive
State Ground Water Protection Program
Guidance’’ (EPA 100–R–93–001). The
focal point of the 1992 guidance was the
creation of Comprehensive State Ground
Water Protection Programs (CSGWPPs).
As discussed in the 1992 guidance,
CSGWPPs are intended to provide a
more efficient, coherent, and
comprehensive approach to protecting
the nation’s groundwater resources.

Developing a CSGWPP is a three-stage
process. First, a state develops a ‘‘core
CSGWPP’’ and submits it to EPA for
review and endorsement. The core
CSGWPP is only required to include one
groundwater protection or remediation
program to demonstrate whether the
state’s CSGWPP approach inconsistent
with EPA guidance. Second, after the
core CSGWPP is endorsed by EPA, joint
state-EPA discussions are held to
develop a ‘‘multi-year planning
agreement.’’ The multi-year planning
agreement will establish methods and a
schedule for incorporating other state
groundwater programs into the
CSGWPP. Third, at the completion of
the multi-year planning process, all
groundwater protection and remediation
programs conducted in the state,
including Federal remediation
programs, are included in a ‘‘fully
integrating CSGWPP.’’

At the time of today’s Notice, EPA has
endorsed five state core CSGWPPs;
endorsement of thirteen more is
anticipated by June 1996. EPA is
committed to taking actions within its
own programs to provide states with

endorsed CSGWPPs greater flexibility in
protecting their groundwater resources.
The Agency has recently affirmed this
commitment in, ‘‘EPA’s Commitments
to Support Comprehensive State Ground
Water Protection Programs’’ EPA, 100/
R–94/002, date. In the RCRA corrective
action program, EPA committed to
considering state groundwater
classification when making groundwater
use assumptions, selecting groundwater
cleanup levels, and setting cleanup
priorities.

EPA is interested in evaluating
additional opportunities to provide
states with endorsed CSGWPPs
enhanced flexibility in implementation
of the RCRA corrective action program.
EPA requests comments and suggestions
on specific areas of flexibility that
should be available in states with
endorsed CSGWPPs. The Agency is also
interested in suggestions and comments
addressing areas where a distinction in
the amount of flexibility afforded to
states with an EPA-endorsed CSGWPPs
would not be appropriate. For example,
should states with EPA-endorsed
CSGWPPs be provided greater flexibility
than states without endorsed CSGWPPs
in specifying groundwater cleanup
levels, points of compliance or
compliance time-frames based on state
determination of current and future
groundwater uses as recorded in an
EPA-endorsed CSGWPP? Similarly,
should states with EPA-endorsed
CSGWPPs be given additional flexibility
to prioritize oversight resources or
facility-specific corrective action
schedules?

3. Voluntary Corrective Action
EPA requests comments on the use of

state voluntary cleanup programs to
accelerate cleanups at facilities subject
to RCRA corrective action and the roles
of EPA and states in such situations.
EPA is specifically interested in
comments which address:

(a) Use of state voluntary cleanup
programs at RCRA corrective action
facilities. Over half the states have
developed voluntary cleanup programs;
these state voluntary cleanup programs
vary significantly in program design, the
degree to which the state offers
guidance and oversight during the
cleanup process and the review, if any,
of the final cleanup. EPA is interested
in comments which address the use of
state voluntary cleanup programs to
accelerate corrective action at RCRA
facilities including the level of Federal
review or endorsement, if any,
necessary for such programs.
Commenters who support Federal
review or endorsement should address
program criteria (e.g., protectiveness,
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public participation) that EPA should
use to evaluate state voluntary cleanup
programs used to satisfy corrective
action obligations.

(b) Incentives for private parties to
accelerate corrective actions. EPA
recognizes that many facility owners/
operators who might be inclined to
accelerate corrective action voluntarily
at their facilities may choose not to
because of concerns that the Agency
might ‘‘second-guess’’ the cleanup
conducted and impose additional
requirements. EPA requests comments
on incentives which can be offered to
encourage facility owners/operators to
voluntarily accelerate corrective action
at their facilities including approaches
which could be used to provide comfort
or assurance to facility owners/operators
who complete corrective action under a
state voluntary program. In addition, the
Agency requests comments on the
degree to which accelerated corrective
action should be based on compliance
with general performance standards or,
alternatively, more detailed guidance
documents or regulations. Commenters
who support the use of guidance should
specify whether guidance should be
developed at the state or Federal level,
and list the existing documents that
they believe would be applicable.

(c) Specific site eligibility for
accelerated corrective action. In some
state voluntary cleanup programs, site
eligibility for voluntary cleanup is
limited to sites which are considered
low risk (e.g., sites where the
contamination is not highly
concentrated or highly toxic). EPA
requests comments on site eligibility for
accelerated corrective action and
whether eligibility should in any way be
limited based on the degree of health or
environmental threat present at any
given facility. The Agency is specifically
interested in comments which address
whether, or to what extent, facilities
already under real-time Agency
oversight should be allowed to switch to
an accelerated action pursuant to a state
voluntary cleanup program.

(d) Public participation. EPA believes
that meaningful opportunities for public
participation are essential to a
successful corrective action program; it
requests comments on the specific
opportunities and procedures for public
participation which should be included
in any voluntary corrective action
program.

(e) Review of accelerated actions. EPA
anticipates that some level of review by
the implementing state agency will be
necessary to ensure that accelerated
corrective actions are of sufficient
quality to fulfill corrective action
requirements. The Agency requests

comments on the level of review by the
implementing state agency, if any,
necessary to ensure the quality of
accelerated corrective actions.
Commenters who believe some level of
review is necessary should address the
timing and substance of the review (e.g.,
audits of facility actions and records,
review of milestone documents), and
the role, if any, of EPA in the review
process.

(f) Third-party oversight. Several
states have established cleanup
programs which rely on a licensed
third-party overseer, rather than
implementing agency staff, to ensure
compliance with cleanup requirements
at certain facilities. One state requires
an independent third-party overseer to
monitor compliance with all phases of
the cleanup process at facilities and
certify to the implementing agency
when cleanup at a facility is complete.
EPA believes such approaches may
reduce the risks associated with
voluntarily accelerated cleanups and
provide necessary relief to state
regulators. While development of a
third-party oversight system is not
currently under consideration at the
Federal level, EPA requests comments
on the use of state third-party oversight
programs for oversight of cleanups at
facilities subject to RCRA corrective
action.

4. Corrective Action at Interim Status
Facilities

In 1990, EPA proposed that corrective
action regulations be included in 40
CFR Part 264 (the permitting standards).
The only changes proposed to 40 CFR
Part 265 (the interim status standards)
were to address the need to coordinate
corrective action and closure activities
at closing interim status units and
facilities. EPA’s longstanding view has
been that the requirements to address
facility-wide corrective action at interim
status facilities are consistent with those
for permitted facilities. For this reason,
the Agency requests comments on
whether the corrective action
regulations should be developed under
40 CFR Part 265 as well as under Part
264. The Agency is especially interested
in comments which address the trigger
for initiation of corrective action
activities at interim status facilities, the
degree to which any corrective action
requirements included in 40 CFR Part
265 would be independent or self-
implementing (see, discussion of
independent or self-implementing
corrective action, below), and the
incorporation of corrective action
activities conducted while facilities are
under interim status into final facility
permits. In addition, EPA requests

comments on further modifying the
interim status requirements to include
provisions for the cleanup of releases to
groundwater from regulated units
equivalent to those at 40 CFR 264.100.

5. Independent or Self-Implementing
Corrective Action

EPA believes that the 1990 corrective
action proposal appropriately
emphasized the need for flexibility and
site-specific decisions; however, the
administrative framework proposed in
1990 relies on intensive oversight by a
regulatory agency. In general, corrective
action facility owners/operators initiate
a cleanup only after being compelled to
do so by a regulatory agency (e.g., in an
order or permit). The regulatory agency
then reviews and approves intermediate
steps, such as work plans and reports,
ultimately selects the remedy, and
ensures that the remedy is implemented
and achieves cleanup objectives. This
command and control approach reduces
risks associated with all phases of
cleanup at a facility; however, it is
resource intensive and may discourage
facility owners/operators from
undertaking voluntary or accelerated
cleanup actions.

Due to limited oversight resources,
many of the lower risk facilities which
are believed to require some form of
corrective action have remained
unaddressed. This issue has raised
concerns about the pace and quantity of
corrective action cleanups. In order to
address these concerns and shift more of
the responsibility for conducting
corrective action activities to the
regulated community, EPA is examining
approaches to independent or self-
implementing corrective action. By
‘‘independent’’ or ‘‘self-implementing’’
the Agency is referring to activities
required by regulation to meet certain
standards of performance within
specified time periods without direct,
real-time, oversight by a regulatory
agency. For example, the RCRA
regulations for hazardous waste
characterization require generators of
solid waste to determine if such wastes
are considered hazardous wastes and, if
hazardous, to manage them
appropriately. Generators notify
overseeing agencies of their waste
determinations and management
(through the biannual reporting and
manifesting systems) and overseeing
agencies periodically audit or inspect
generator compliance. Similarly, EPA
believes some corrective action
activities could be sufficiently
prescribed by regulation and carried out
independently by facility owners/
operators subject to auditing by an
overseeing agency, rather than being
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specified in facility specific order or
permit conditions. For example, facility
owners/operators could be required,
upon identification of a release of
hazardous waste or hazardous
constituents at or from the facility, to
conduct an initial screening
investigation and take appropriate steps
to control the release. In another
example, facility owners/operators
could be required to take whatever steps
are necessary to certify compliance with
EPA’s two environmental indicators for
corrective action. (As discussed in
Section II.E.2 of today’s Notice, the two
environmental indicators for corrective
action are human exposures controlled
and groundwater releases controlled.)

EPA believes that applying the
concept of self-implementation to a
cleanup scenario raises many issues. For
example, the complexity and site-
specific nature of corrective action,
coupled with the fact that it requires the
exercise of professional judgement (e.g.,
hydrogeologic, engineering) throughout
the process, may make self-
implementation problematic. These
same factors may make compliance
monitoring and enforcement difficult.
The Agency’s experience with the self-
implementing groundwater monitoring
requirements in the interim status
standards (i.e., Part 265, Subpart F) is
indicative of the difficulties that may be
associated with ensuring full
compliance with self-implementing
standards. The Agency is interested in
general comment on the concept of
independent or self-implementing
corrective action; it is specifically
interested in comments which address:

(a) Scope. EPA requests that
commenters specifically identify the
elements of the corrective action process
which they believe are amenable to self-
implementation.

(b) Public participation. Meaningful
public participation is essential to the
corrective action process. EPA requests
that commenters address incorporation
of public participation opportunities
and activities in self-implemented
corrective action.

(c) Detailed guidance. An argument
can be made that, without detailed
guidance for self-implemented
activities, quality will vary across
actions. EPA requests that commenters
address the degree to which self-
implementation should rely on detailed
guidance and whether the Agency
should issue new guidance for self-
implemented corrective action or if EPA
can rely on guidance already available
at the state and Federal level.
Commenters suggesting that EPA rely on
existing guidance should indicate the
guidance documents they believe would

be applicable. The Agency is also
interested in comments which address
approaches to ensure that facility
owners/operators have access to and use
current and appropriate guidance
documents.

(d) Record keeping and reporting.
Facility owners/operators might be
required to submit information
certifying and documenting their
compliance with self-implementing
requirements. Information and
documentation which EPA could use to
assess the quality of self-implemented
actions might also be necessary. EPA
requests that commenters address
whether or not Record keeping and
reporting requirements should be part of
self-implementing corrective action.
Commenters who support Record
keeping and reporting requirements
should address the specific
requirements they believe are necessary.

(e) Compliance Monitoring and
Enforcement. Compliance with self-
implementing requirements might be
monitored through regular inspections
or periodic auditing. EPA requests
comments on the ability of state or
Federal overseeing agencies to
adequately monitor and enforce self-
implementing requirements. EPA
requests that commenters specifically
address its ability to accurately assess
the quality of self-implemented
corrective actions without ongoing
Agency oversight.

(f) Risks. Any reduction in real-time
agency oversight increases the risks that
individual facility owners/operators
might attempt to avoid or obscure
legitimate corrective action obligations.
EPA requests comments on the potential
risks associated with self-
implementation of certain corrective
action provisions and suggestions of
actions that the Agency could take to
eliminate or mitigate such risks.

6. Consistency with the CERCLA
Program

As discussed in Section III.B.1 of
today’s Notice many facilities subject to
corrective action are also subject to
cleanup under the Federal CERCLA
program. At some of these facilities,
RCRA corrective actions are proceeding
concurrently with CERCLA cleanups
(e.g., the RCRA corrective action is
addressing SWMUs while the CERCLA
cleanup is focusing on other releases).
At other facilities, cleanup is being
addressed by one authority but final
action under the other authority is being
deferred (e.g., a site undergoing RCRA
corrective action but still on the NPL).
In general, EPA believes coordination of
cleanup activities at facilities with
overlapping RCRA and CERCLA

liability is appropriate; however, the
Agency continues to hear concerns over
duplication of procedural and
substantive cleanup requirements,
including oversight. Recently, EPA
established a multi-agency and state
workgroup to examine issues associated
with overlapping cleanup obligations.
Through the ‘‘Lead Regulator
Workgroup’’ the Agency hopes to
identify specific strategies for
expediting cleanups though reducing or
eliminating the transaction costs that
may be associated with overlapping
cleanup obligations. The Agency
requests comments on the issue of
coordination of overlapping RCRA and
CERCLA cleanup requirements and
suggestions for improvement to the
Agency’s current policy and regulatory
approaches to coordination. For
example, would using of the same terms
for remedial activities, such as
investigations or remedy selection,
improve coordination at sites with
overlapping RCRA corrective action and
CERCLA cleanup obligations? Similarly,
should the remedy selection criteria
between the two programs be explicitly
conformed?

While EPA’s focus is on coordination
between the RCRA and CERCLA
programs, it also requests comments on
coordination of overlapping state and
Federal cleanup obligations.

7. ASTM RBCA Standard
EPA expects the number of identified

releases from underground storage tanks
(USTs) to increase to more than 400,000
as the 1998 deadline for upgrading,
replacing, or closing UST systems
approaches. To meet the challenge of
addressing these releases in a timely
manner, EPA is working with states to
streamline their administrative
processes and to encourage the use of
expedited site assessment and
alternative cleanup technologies. The
Agency is also encouraging state and
local agencies to incorporate risk-based
decision-making into their corrective
action programs.

Risk based decision-making is a
process UST implementing agencies can
use to: focus site assessment data
gathering; conduct initial response
actions; categorize or classify sites;
determine what, if any, further action is
necessary to remediate a site; help
establish cleanup goals; and decide on
the level of oversight provided to
cleanups conducted by UST owners and
operators. To provide support for the
use of risk-based decision-making,
EPA’s Office of Underground Storage
Tanks, within the Office of Solid Waste
and Emergency Response (OSWER),
issued Directive 9610.17: Use of Risk-
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Based Decision-Making in UST
Corrective Action Programs. The
American Society for Testing and
Materials (ASTM) has also developed
guidance addressing risk-based
decision-making in its recently issued
standard ASTM E1739–95, Risk Based
Corrective Action Applied at Petroleum
Release Sites (referred to as RBCA). The
ASTM standard is one example of how
risk-based decision-making can be
incorporated into state UST corrective
action programs. EPA believes the
ASTM standard may be a good starting
point for the development of a risk-
based process tailored to applicable
state and local laws and regulatory
practices. In addition, state UST RBCA
processes may often be applicable to
petroleum releases from sources other
than leaking USTs.

EPA requests general comment on the
use of the ASTM RBCA approach in the
corrective action program; it is
especially interested in comments
which address: the appropriateness of
using RBCA-like programs to address
releases from sources other than leaking
underground storage tanks (e.g.,
petroleum spills and contamination at
refineries); whether the ASTM RBCA
approach is acceptable for releases of
chemicals other than petroleum
products; and, whether there have been,
or could be, conflicts between the result
of a cleanup conducted using the ASTM
RBCA approach and cleanups
conducted using the RCRA corrective
action or CERCLA approaches.

8. Definition of Facility for Corrective
Action

As discussed in Section III.B.3.a of
today’s Notice, EPA’s definition of
facility for purposes of corrective action
has been problematic in some
situations. In certain circumstances, the
concept of contiguity can bring large
tracts of land not involved with
hazardous waste management under
corrective action authorities. In many
cases, these large tracts of land are being
(or could be) addressed using another
cleanup authority (e.g., CERCLA or state
cleanup programs); in other cases, they
may not be a high priority for cleanup.
For example, EPA indicated in the 1990
proposal that, if five acres of a one
hundred-acre parcel of land were leased
to a company that engaged in hazardous
waste management, the facility for
purposes of corrective action could be
the entire 100-acre parcel. EPA also
stated that if (in the same example) the
lessee/operator also owned 20 acres of
land adjacent to the 100-acre parcel (but
not necessarily adjacent to the five acres
used for hazardous waste management),
the facility might include that 20 acres

as well. (See, 55 FR 30808, July 27,
1990.) In practice, EPA has found that
imposing this interpretation of
contiguity on situations such industrial
parks, port districts, and large areas of
Federally owned land (e.g., national
forests) can, in some cases, force the
Agency to address sites which are not
engaged in hazardous waste
management and which may not be a
high priority for cleanup using limited
corrective action resources. Another
concern has been that it may be seen as
inequitable to require the operator of a
small facility to be responsible for the
cleanup of a much larger parcel that he
or she does not own. Accordingly, EPA
is requesting comment on whether
corrective action requirements should
apply more narrowly (e.g., only to the
portion of the facility under the control
of the operator engaged in hazardous
waste management). EPA requests that
commenters endorsing a narrow
definition of facility address the concern
that it would encourage facility owners/
operators to narrowly define their
facilities in an effort to avoid legitimate
corrective action obligations and also
address other potential consequences
and concerns, if any, of a facility
definition which is too narrow.

E. Balance Between Site-specific
Flexibility and National Consistency

To account for the variety of
circumstances at corrective action
facilities, EPA has emphasized a
flexible, facility-specific approach to
cleanup; however, using a facility-
specific approach can raise issues
associated with national consistency
and minimum national standards. The
Agency requests general comment on
the appropriate balance between
national consistency and site-specific
decision-making in the corrective action
program. The Agency is specifically
interested in comments which address:

1. Land Use
EPA has been criticized for too often

assuming that the future uses of
facilities undergoing cleanups will be
residential. Residential use is
considered unrestricted land use and
carries the greatest potential for
exposures and the most conservative
exposure assessments. As discussed in
Section III.C.5.j of today’s Notice, the
Agency believes that the 1990 proposal
adequately provides for reasonable
consideration of future land use during
development of remedial goals at
corrective action facilities; however, it
recognizes that the uncertainties
surrounding land use assumptions may
cause many program implementors and
facility owners/operators to choose a

conservative approach to future land
use issues. Today the Agency invites
comment on the general issues
associated with consideration of future
land use in the corrective action
context. EPA is specifically interested in
comments which address:

(a) Effect. EPA is interested in
comments on the effect of a non-
residential land use determination on a
facility owner/operator’s corrective
action obligations and the need (if any)
for additional regulations to address
incorporation of land use determination
in the corrective action process. For
example, how, if at all, should non-
residential land use determinations
affect the scope of facility
investigations? Should land use
determinations be explicitly required as
part of remedy selection?

(b) Institutional controls. When final
remedies rely on non-residential
exposure assumptions, steps must be
taken to ensure the non-residential
exposure assumptions remain valid and
to trigger additional cleanups should
exposures change. EPA is interested in
comments which address the role of the
government, if any, in ensuring the
continued application of exposure
assumptions and in imposing additional
cleanups as necessary. In addition to the
role of government, commenters should
list other factors, incentives or
institutions they believe will play a role
in this process. The Agency is
particularly interested in comment on
the adequacy of institutional controls
(e.g., deed notices, easements, or local
land use controls) to ensure that
changes in land use trigger additional
cleanups as appropriate, the advantages
or disadvantages associated with such
controls as opposed to direct
governmental oversight.

(c) Additional cleanup necessitated by
changing land use. EPA requests that
commenters specifically address
completion of any additional increment
of cleanup necessitated by changing
land use. The Agency is also interested
in comments which address the
continuing obligation, if any, of the
facility owner/operator to ensure that
(should land use change) additional
cleanups will be effected, the obligation
(if any) on the person who changes the
land use at the facility, the legal
mechanisms that might be used to
impose these obligations, the role of the
Agency and/or facility owner/operator
in monitoring land use changes and the
necessity, if any, for the facility owner/
operator or others to provide financial
assurance in case an additional cleanup
should become necessary.

(d) Periodic review of remedies. The
Superfund program periodically reviews



19461Federal Register / Vol. 61, No. 85 / Wednesday, May 1, 1996 / Proposed Rules

remedies to ensure their continued
effectiveness. EPA requests commenters
address the need for and potential
benefits or problems associated with
periodic review of RCRA corrective
action remedies. Commenters who
believe periodic review of remedies is
desirable should address the frequency
and content of such reviews.

2. Points of Compliance
The location at which media cleanup

levels must be attained (point of
compliance or POC) has significant
implications for the scope, magnitude
and cost of corrective actions.
Comments regarding the POC for
corrective actions were received in
response to the 1990 proposal; this issue
has remained controversial and EPA
believes it is appropriate to provide
another opportunity for public review
and comment at this time. The Agency
requests general comment on its
implementation of the point of
compliance concept in the corrective
action program and other POC issues.
EPA is especially interested in
comments which address:

(a) Alternatives to the throughout-the-
plume/unit boundary POC. EPA
requests suggestions on alternative
POCs, especially groundwater POCs.
Commenters should address the factors,
scenarios, and decision-making criteria
that should be considered in justifying
alternatives to a throughout-the-plume/
unit boundary POC (e.g., a facility
boundary POC). In supplying input on
alternative POCs for groundwater,
commenters should consider the
Agency’s expectations for groundwater
cleanups, (1) returning groundwater to
its maximum beneficial uses wherever
practicable; (2) preventing or
minimizing further migration,
preventing exposure to the
contaminated groundwater and
evaluating further risk-reduction; and,
(3) controlling or eliminating surface
and subsurface sources of groundwater
contamination. Commenters who
believe that changes to EPA’s
expectations for groundwater are
necessary to support appropriate POCs
are also invited to comment on EPA’s
groundwater expectations in general.

(b) Points of compliance for
stabilization. EPA requests comments
on whether it should develop a
stabilization point of compliance or to
support the Stabilization Initiative. As
discussed in Section II.E.1 of today’s
Notice, the Stabilization Initiative is
EPA’s primary corrective action
implementation strategy. Stabilization
actions for groundwater often involve
source control and hydraulic
containment. A stabilization point of

compliance could be used to help define
the location at which a performance
measure of groundwater plume
containment would be measured.

(c) Point of compliance for surface
water. Typically, the point of
compliance for releases to surface water
is at the point where the release enters
the surface water. EPA requests
comments regarding factors that should
be considered in selecting the
appropriate standards that must be
achieved at the point where the release
enters surface water. For example, is it
appropriate to consider the mixing that
occurs within the receiving surface
water when establishing points of
compliance for surface water
discharges? Mixing zones are often
considered when evaluating the
acceptability of waste water discharges
regulated by the National Pollution
Discharge Elimination System (NPDES).

EPA also requests comments on the
differences between evaluating the
actual and potential impact from point
source ‘‘pipeline’’ NPDES discharge and
a more widespread discharge of
groundwater entering as base-flow into
the surface water body. Of particular
interest associated with groundwater
discharge to surface water is the
potential for, and impacts from
accumulation of contaminants in
sediments. Also, the Agency is
interested in feedback regarding the
degree to which monitoring would be
capable of assessing impacts of both the
short- and long-term discharge of
groundwater to surface and the
associated standard of protection being
afforded. The Agency is interested in
examples where a discharge to surface
water of certain loadings of
contaminated groundwater was
determined to be harmful or not harmful
to human or ecologic receptors.

3. Standardized Lists of Action Levels
and Media Cleanup Levels

The attempt to balance flexibility with
the need for national consistency can be
particularly contentious in the area of
media-specific action and cleanup
levels. Some stakeholders argue that
lists of clearly defined action and
cleanup levels will reduce transaction
costs, increase the pace of cleanups and
encourage voluntary actions; many
program implementors and facility
owners/operators currently use lists of
standardized action or cleanup levels
when implementing corrective action
requirements (e.g., some states have lists
of standardized media-specific cleanup
levels). Other stakeholders argue that
standardized lists of action or cleanup
levels are too often developed based on
conservative residential exposure

scenarios, can be too easily misapplied,
and often result in overly stringent
cleanup actions. As an alternative to
lists of standardized action and cleanup
levels, some Agencies have developed
standardized approaches (i.e., formulas)
that allow for consideration of site-
specific conditions. EPA has recently
taken this approach in developing the
Superfund Soil Screening Guidance
(see, Section II.F.6.b of today’s Notice).

EPA invites general comments and
suggestions pertaining to the
development, distribution and use of
media-specific action and cleanup
levels. The Agency is specifically
interested in comments which address
the advantages, disadvantages and
preferences regarding standardized
approaches verses publishing lists of
standardized levels (note, lists of
standardized levels would be developed
using standardized approaches, the
difference is in consideration of site-
specific factors, such as depth to
groundwater). Since many states have
already developed standardized
approaches or lists of action and
cleanup levels, EPA requests
commenters also address the role of
EPA in developing, distributing, and
periodically updating national
approaches or lists and the relationship
of any standardized approaches or lists
developed at the national level to
existing state programs.

4. Area Wide Contamination Issues
In some cases corrective action

facilities are located in areas of widely
dispersed contamination. For example,
some corrective action facilities may be
located in tidal areas which were
reclaimed by placement of fill materials
now considered contaminated. In other
cases, an RCRA corrective action facility
may be impacted by releases from off-
site source areas not subject to RCRA
corrective action (e.g., sources at an
adjacent facility not seeking an RCRA
permit). In some of these circumstances,
cleanup of the corrective action facility
to risk based media cleanup levels,
while desirable in the long term, might
not make sense in the short term
because contamination from off-site or
otherwise unrelated sources would
quickly re-contaminate the facility. EPA
requests comments on application of
corrective action requirements in areas
of widely dispersed contamination and
when the RCRA facility is otherwise
impacted by releases from off-site
sources. EPA requests that commenters
specifically address the obligation, if
any, a facility owner/operator should
have to address the area-wide
contamination to the extent it is present
at his or her facility. If commenters
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believe facility owners/operators should
not be required to address area-wide
contamination, the Agency requests
comments on the continuing obligation
under RCRA, if any, such facility
owners/operators should have for an
eventual cleanup to risk based levels.

5. Ecological Risk
As described in Section III.C.5.g of

today’s Notice, EPA’s mandate is to
protect both human health and the
environment; therefore, assessing risks
to ecologic receptors may be warranted
in the context of implementing RCRA
corrective action at many sites. The
Agency recognizes, however, that
assessing impact to ecologic receptors
from environmental contamination is a
rapidly evolving field of study.
Therefore, the Agency is interested in
receiving comments and data pertaining
to: state-of-the-art approaches and tools
for conducting ecologic-risk assessment,
including initial screening as well as
detailed assessments; availability of
identification of useful guidance;
availability of standardized eco-based
action levels and cleanup levels, or
standardized approaches for developing
site-specific levels; site-specific
examples of impacts to ecologic
receptors from RCRA corrective action
sites, and examples of successful
remedial actions implemented to
address these impacts; limitations
associated with assessing ecologic risks,
and taking remedial actions to protect
ecologic receptors in general; specific
needs for additional guidance and
research; and suggestions regarding the
scope of specific corrective action
regulations dealing with assessment and
protection of ecologic receptors.

6. Risk Assessment Methods
EPA has been criticized for relying on

uniform, ‘‘one size fits all’’ risk
assessment methods, particularly in the
context of its remedial action programs.
According to critics, often, the default
assumptions or models incorporated
into Agency risk assessment guidance
documents do not adequately reflect
site-specific conditions. The use of
empirical data collected from a site, or
methods developed expressly for
application at specific sites or types of
sites, could result in more valid and
reliable characterizations of risks to
human health and the environment. On
the other hand, not every site would
benefit from a comprehensive site-
specific evaluation. EPA thus needs to
strike a balance between the ease of
uniform risk assessment methods and
the improved targeting and effectiveness
associated with accounting for site-
specific conditions.

EPA is interested in the effect of
provisions which would encourage the
expanded consideration of site-specific
conditions and other innovative risk
assessment methods where such
provisions would enhance program
effectiveness or efficiency. For example,
how could the Agency provide for the
use of site-specific or innovative
approaches to risk assessment while
still enabling EPA or state agencies to
maintain adequate oversight? Are there
mechanisms available for risk
assessment to be independently
validated as reasonable
characterizations of site risk, thereby
reducing the demands for technical
oversight and the time required to
approve site-specific decisions. What
incentives (if any) should EPA provide
to encourage these efforts? What
provisions or procedures, either in the
1990 proposal or in existing regulations,
inhibit the effective use of site-specific
risk assessments?

Significant improvements in risk
assessment methodology have occurred
since the 1990 proposal. EPA is
interested in capturing these benefits in
the corrective action program. The
Agency thus seeks comments
concerning how RCRA corrective action
regulations might be constructed so as
to maximize the extent to which these
improvements are reflected in site
evaluations, as well as the development
and selection of remedial alternatives.
Further, EPA is interested in comments
addressing actions the Agency could
take to act as a positive force for change
in the evolutionary improvement of risk
assessment methods.

F. Public Participation and
Environmental Justice

EPA intends for the final corrective
action regulations to be consistent with
the Agency’s efforts to improve
permitting and public participation
while providing sufficient flexibility to
meet site-specific goals. The Agency
believes that facility owners/operators,
state environmental agencies, tribes, and
private citizens are often in the best
positions to determine what modes of
communication and participation will
work best in their communities. EPA
believes the final rule should provide
the flexibility necessary to find the best
local solutions.

EPA requests general comment on the
role of public participation in the
corrective action program and on
opportunities to improve public
participation, especially the
participation of any communities which
have not been effectively involved in
the corrective action process to date.

The Agency is particularly interested in
comments which address:

(a) Public participation tools.
Currently, most public participation
opportunities center around use of
public notices (usually in a local
newspaper) and public meetings. EPA
requests that commenters address the
use of additional public participation
tools (such as public participation
plans, community advisory panels, fact
sheets, workshops, on-line
communications, and informal
meetings) which might be more effective
in reaching communities.

(b) Public participation responsibility.
EPA believes there may be situations
where the corrective action process
would benefit if the facility initiated the
permit modifications under 40 CFR
270.42, rather than the Agency initiating
permit modifications under 40 CFR
270.41. For instance, if a facility owner/
operator must undertake an interim
action, it may be more appropriate for
the facility to request a permit
modification. EPA anticipates that
allowing this flexibility would improve
interaction between the public and the
facility and allow owners/operators to
streamline the process by combining
modifications, where appropriate. We
request comment on this approach and
the use of owner/operator initiated
permit modifications to provide public
participation opportunities.

(c) Tailoring public participation to
the level of interest. EPA encourages
facility owners/operators and regulatory
agencies to choose a level of public
participation that is commensurate with
the level of public interest. The Agency
is aware of innovative approaches to
public participation where the level of
public participation opportunities
increase dramatically if a certain
number of citizens from the affected
community request increase public
participation. The Agency realizes that
every corrective action process is
different and may involve overlapping
and varied activities. EPA requests
comments on public participation tools
which could be used to tailor public
participation opportunities to the level
of interest in the affected community
and to the significance of any given
corrective action activity. The Agency
requests that commenters who support
tailoring public participation
requirements to the level of interest at
any given facility also address the
degree to which the Agency or the
facility owner/operator should take
steps to inform the public of the onset
of corrective actions to initiate public
interest.
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G. When Permits Can Be Terminated
The 1990 proposal contained a

provision requiring owners and
operators to obtain RCRA permits for
the entire ‘‘period necessary to comply
with the requirements of Subpart S’’
(proposed 40 CFR 270.1(c)). As
discussed in the preamble to the 1990
proposal (see, 55 FR at 30846) this was
intended to apply even where the
hazardous waste management activities
that originally triggered the need to
obtain a permit were no longer
continuing. The aim of this provision
was to ensure that corrective action was
carried to its conclusion. Furthermore,
EPA believed that if corrective action
obligations ceased when the need for
the permit otherwise ended, an artificial
incentive would be created to terminate
viable facilities (e.g., facility owners/
operators would choose to curtail
management of hazardous waste—and
the need for an RCRA permit—in to
avoid completing corrective actions).

When the CAMU rule was
promulgated, EPA reiterated its view
that facilities undergoing corrective
action must continue to renew their
permits, even if the original regulated
hazardous waste activity has ceased,
until the corrective action has been
completed. See 58 FR at 8676–77. EPA
clarified that this obligation arises under
existing statutes and regulations, even
pending final promulgation of the
additional language proposed in 1990.
EPA indicated at that time that it would
determine whether further regulatory
clarification of this issue was necessary.

At this time, EPA is inviting comment
on whether, as a policy matter, extended
permitting is the best approach to
ensuring that corrective action is carried
out over the long term, or whether other
alternatives should be considered. For
example, one approach might be to
terminate the permit when active hazard
waste management ceased, but to
continue the cleanup obligation through
some other vehicle, possibly an
enforcement order. Any alternatives
proposed should address such matters
as the reliability of the approach over
the very long term, the level of
administrative oversight required, the
legal basis in RCRA for imposing the
requirement if a permit is not issued
and whether the RCRA statute would
allow terminating a permit before the
corrective action was complete.
Commenters proposing alternatives are
particularly encouraged to address
options for the situation where
engineering or institutional controls
must be managed indefinitely into the
future and whether permits can or
should be terminated when the final

remedy involves some form of
engineering or institutional controls.
Commenters who support permit
termination when final remedies
involve engineering or institutional
controls are encouraged to address what
other mechanisms, if any, should be
used to ensure continued reliability of
the engineering or institutional control
and the role of EPA, if any, in imposing,
maintaining and enforcing such
mechanisms.

H. Effect of Property Transfer on
Corrective Action Requirements

The transfer of part of a facility
subject to corrective action creates
questions regarding which corrective
action obligations continue at the
transferred parcel and which party has
the corrective action responsibility. The
1990 proposal discussed this issue, and
EPA is still interested in general
comments in this area. The 1990
proposal identified two options:
requiring the permittee to complete
corrective action even on parcels sold to
others, and requiring the purchaser of
the parcel to complete the corrective
action. EPA continues to be interested
in comments on these two options.

A related issue is the point in time at
which the extent of the facility is
defined. For example, if a parcel were
transferred after a permit application
had been submitted, but before a permit
or corrective action order was issued,
the implications might be different from
if the transfer occurred after the permit
was issued. The 1990 proposal also
suggested that it might make a
difference whether the transfer occurred
before implementation of the remedy.
Since RCRA corrective action
requirements apply to the current owner
and operator of an RCRA facility and do
not routinely extend to past facility
owners/operators, EPA believes there
may be some incentive for facility
owners/operators to sell portions of
their facilities before corrective action
requirements can be imposed. EPA is
aware of situations where a facility
owner/operator has sold entire facilities,
excluding only the closed RCRA
regulated units, in what seems to be an
effort to avoid application of RCRA
corrective action requirements. While
EPA has numerous authorities that
could be used to address cleanup
requirements even after portions of the
facility had been sold, EPA believes
application of these other authorities,
rather than RCRA corrective action
authorities, could increase transaction
costs and delay cleanups.

I. Financial Assurance for Corrective
Action

Currently, Financial Assurance for
Corrective Action or FACA is required
under 40 CFR 264.101. More detailed
requirements for financial assurance for
corrective action were proposed on
October 24, 1986 (51 FR 37854) and in
the 1990 proposal. EPA requests general
comment on the need for detailed
corrective action financial assurance
regulations and the utility of the 1986
and 1990 proposals as guidance in this
area. Commenters should address
whether regulations or guidance would
better promote the goals of the
corrective action program and financial
assurance for corrective action, and
whether the flexibility inherent in the
FACA proposals has been useful or
detrimental. In addition, EPA is
interested in comments which address:

(a) Timing of financial assurance.
EPA requests commenters address both
the stages in the corrective action
process where FACA requirements have
proven most useful (e.g., should
financial assurance be required before a
remedy is selected, perhaps to ensure
completion of facility investigations)
and the stages, if any, where FACA
requirements have been of limited
utility. In its previous notices, EPA has
said that financial assurance should be
required at the time of remedy selection.
Is this still an appropriate policy? EPA
is especially interested in comments
that address whether financial
assurance has been an impediment to
corrective actions due to the investment
entailed. In addition, the Agency
requests comments on how the amount
of financial assurance required should
be determined. For example, should
financial assurance be required for
operation and maintenance costs in
perpetuity or should it be required for
a standardized length of time (e.g., five,
ten or twenty years)? Should the
financial assurance timing be adjusted
to address interim measures and
support the stabilization initiative?
Because cost estimations at certain
stages in the process can be inaccurate,
should financial assurance requirements
cover shorter time frames, such as two
years? Should EPA be concerned with
financial assurance for short term
investigation and construction costs, or
should we focus on assuring long term
operations and maintenance expenses?

(b) Design of a FACA rule.
Commenters who believe that EPA
should promulgate detailed regulations
on financial assurance for corrective
action should address the design of such
rules. Alternatively, are the current
general rules sufficient or more
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appropriate? Are there algorithms or
decision guidelines which have proven
successful in ensuring adequate
financial assurance; should EPA adopt
these guidelines as guidance or in
regulation for corrective action financial
assurance? How should financial
capability enter into decisions on
stabilization or corrective measures?
How well is the current financial
assurance for corrective action program
working? EPA is interested in
alternative approaches to ensuring the
completion of corrective actions. For
example, are there particular state rules
which have proven effective in dealing
with both financially sound and
financially weak firms? Are there other
clean up programs which address
financial assurance more effectively
than the current corrective action
program? Should evidence of corporate
commitments to cleanups such as
continuing construction and progress
affect financial assurance requirements?
If so, how?

(d) Cost estimates. EPA requests that
commenters address the accuracy and
timing of FACA cost estimates. EPA is
interested in comments which address
the causes for differences among FACA
estimates at various stages in the
corrective action process, differences
between estimates and actual figures,
particular stages of the corrective action
process which are more prone to cost
errors than others, the time period over
which cost estimates are most accurate,
and the relationship between costs
reported to permitting authorities and
costs reported in financial reports. Some
permittees have suggested that cost
estimates cover only a period of two to
three years with annual updates. Would
this be adequate and appropriate?

(e) Discounting. EPA requests that
commenters address the use of
discounting in the FACA process. For
example, would discounting produce
better estimates of corrective action
costs or change corrective action

decisions? If commenters believe
discounting is appropriate, the Agency
requests that comments address the
effect of discounting on FACA
instruments, appropriate discount
factors and time frames and, if
discounting is used, the bases for
requiring or not requiring FACA for the
whole process.

(f) Use of the 1986 Proposal As
Guidance. EPA requests that
commenters provide information on
when the 1986 proposal has been useful
as guidance. Have the mechanisms in
the proposal provided for clean ups or
clean up activities which would not
have occurred without them? Have the
mechanisms or requirements diverted
resources from actual clean up
activities? Are the proposal mechanisms
unnecessary, insufficient, or outdated?

J. State Authorization
EPA requests comments on general

issues associated with state
authorization for corrective action and
the relative roles of state and Federal
agencies in authorized states. EPA is
particularly interested in comments
which address:

(a) Rate and pace of authorization.
EPA intends for states to be the primary
implementors of the RCRA program.
Although 49 states and territories are
authorized to implement the RCRA
program, many of these states are also
authorized for significant amendments
to the RCRA program, including 29
states which are authorized for
corrective action. EPA requests
comments on incentives (and
disincentives) to corrective action
authorization and suggestions for
improving the efficiency of
authorization processes.

(b) Role of EPA in authorized states.
As more states become authorized,
EPA’s role is changing. For example, in
many states EPA is doing much less
direct program implementation. EPA is
interested in defining its role in

authorized states and in developing
oversight models which use state and
Federal resources most efficiently (e.g.,
focus on results, rather than process).

(c) Effect of promulgation of corrective
action rules on authorized state
programs. Final corrective action
regulations will be promulgated
pursuant to HSWA. Ordinarily, more
stringent HSWA rules are immediately
effective in authorized states (RCRA
Section 3006(g)(1). However, EPA is
concerned about potential disruptions
to ongoing cleanup being conducted
pursuant to authorized state corrective
action programs and does not want
authorized state corrective action
programs to revert back to EPA.
Therefore, in 1990, EPA proposed that
any revisions to final Subpart S
corrective action regulations would not
become effective in states authorized for
Subpart S until those states had adopted
the new rules. Currently 29 states are
authorized for the existing corrective
action regulations, EPA believes the
same logic that led it to propose that
revisions to the corrective action
regulations proposed in 1990 would not
become effective in authorized states
until states adopted them could
arguably be applied to the current
situation; therefore, EPA requests
comments on whether final corrective
action regulations should not be
effective in states authorized for the
existing corrective action program until
those states adopt the final rules. EPA
also requests comments on approaches
to authorization which will minimize
disruption of existing state corrective
action programs upon promulgation of
new Federal corrective action
requirements.

Dated: April 12, 1996.
Carol M. Browner,
Administrator.
[FR Doc. 96–9707 Filed 4–30–96; 8:45 am]
BILLING CODE 6560–50–P
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1 Unless otherwise specified, all sections cited
herein are in the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992.
Sections 1331–1336 of that Act are codified at 12
U.S.C. 4561–66.

2 Sections 1332(c) and 1333(c).
3 Sections 1332(c)(2) and 1333(c)(2).
4 24 CFR 81.2.
5 Id.

6 Id.
7 The AHS medians have been adjusted for the

percentage change in the Consumer Price Index for
Fuel and Other Utilities between July–December
1993 (the period when the AHS was conducted)
and November 1995, and have been projected
forward using the Data Resources Incorporated
(DRI) predicted increase from November 1995
through the fourth quarter of 1996.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR–4057–N–01]

Office of the Secretary; Utility
Allowances for Use by the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation

AGENCY: Office of the Secretary, HUD.
ACTION: Notice of utility allowances.

SUMMARY: This notice issues the utility
allowances established in accordance
with the Secretary’s authority to
regulate the Federal National Mortgage
Association (‘‘Fannie Mae’’) and the
Federal Home Loan Mortgage
Corporation (‘‘Freddie Mac’’) (each
enterprise is also referred to as a
‘‘Government-Sponsored Enterprise’’ or
‘‘GSE’’). These allowances are used to
determine whether rental units financed
by GSE mortgage purchases are
affordable and may count toward the
achievement of the income-based
housing goals established by the
Secretary. For these purposes, the
allowances in this notice shall be added
to the contract rent for rental units in
which: (1) tenant income is not
available; (2) contract rent does not
include the cost of utilities; and (3) the
GSE does not use the HUD Section 8
utility allowances.
EFFECTIVE DATE: April 23, 1996.
FOR FURTHER INFORMATION CONTACT:
Janet Tasker, Director, Office of
Government-Sponsored Enterprises
Oversight, Department of Housing and
Urban Development, Room 6154, 451
Seventh Street, S.W., Washington, D.C.
20410, telephone (202) 708–2224 (this is
not a toll-free number). For hearing- and
speech-impaired persons, this number
may be accessed via TTY (text
telephone) by calling the Federal
Information Relay Service at 1–800–
877–8339.

SUPPLEMENTARY INFORMATION:

Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
Environmental Quality and 24 CFR
50.20(l) of the HUD regulations, the
policies and procedures contained in
this notice relate only to cost
determinations that do not affect the
physical condition of any building and,

therefore, are categorically excluded
from the requirements of the National
Environmental Policy Act.

Background
The Federal Housing Enterprise

Financial Safety and Soundness Act of
1992, enacted as Title XIII of the
Housing and Community Development
Act of 1992 (Pub. L. 102–550, approved
October 28, 1992; codified generally at
12 U.S.C. 4501–4561) (‘‘the Act’’),1
requires the Secretary, inter alia, to
establish and monitor the performance
of the GSEs in meeting annual goals for
mortgage purchases on housing for low-
and moderate-income families and
special affordable housing, i.e., housing
meeting the needs of and affordable to
low-income families in low-income
areas and very low-income families. On
January 2, 1996, the Secretary’s new
regulation of the GSEs, codified at 24
CFR part 81, became effective. See 60
FR 61846 (Dec. 1, 1995).

Under the Act and regulations, in
considering whether a rental dwelling
unit that is financed by a GSE mortgage
purchase is affordable and counts
toward any housing goal, the Secretary
must consider the income of tenants if
income information is available. Where
income information is not available,
rent on the dwelling unit is used as a
proxy and compared to the rent levels
affordable to very-low-, low-, and
moderate-income families and families
whose incomes do not exceed 50
percent of the area median income
(‘‘especially low-income families’’).2 To
be considered affordable and count
under the goal, the rent cannot exceed
30 percent of the maximum income
level of the family’s classification, i.e.,
especially low-, very-low-, low-, or
moderate-income, with adjustments for
unit size.3

Under the regulation, ‘‘rent’’ is
defined as contract rent, but only where
the contract rent includes the cost of all
utilities.4 In all other instances, rent is
contract rent plus either: the actual cost
of utilities, or a utility allowance.5 The
regulation allows the GSEs to choose

from two different utility allowances—
the allowances used in the HUD Section
8 Program or the utility allowances
derived from the American Housing
Survey (AHS) and issued annually by
the Secretary.6

This notice issues the AHS-derived
utility allowances for 1996 and 1997. In
establishing these allowances, the
Department analyzed AHS data on the
median costs,7 based on unit type, paid
by renters in both multifamily and
single family properties for electricity,
gas, oil, water, and other utilities.

The GSEs were advised by letter dated
March 22, 1996, that these allowances
were to be issued in the Federal
Register.

The Utility Allowances

In accordance with sections 1321,
1331–33, and 1336 of the Federal
Housing Enterprise Financial Safety and
Soundness Act (12 U.S.C. 4541, 4561–
63, and 4566), and as provided in
paragraph (1) under the definition of
‘‘utility allowance’’ in section 81.2(b) of
Title 24 of the Code of Federal
Regulations, the AHS-derived utility
allowances for 1996 and 1997 are as
follows:

Type of prop-
erty

Number of bedrooms

Effi-
ciency 1 2 3 or

more

Multifamily ..... $51 $59 $78 $102
Single family 67 78 104 134

Effect of Notice Beyond 1997

For 1998 and thereafter, the Secretary
shall establish AHS-derived utility
allowances by subsequent notice.
Pending establishment of such
allowances for 1998 and thereafter, the
allowances in this notice shall continue
to be used by the GSEs.

Dated: April 23, 1996.
Henry G. Cisneros,
Secretary.
[FR Doc. 96–10689 Filed 4–30–96; 8:45 am]
BILLING CODE 4210–32–P
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

48 CFR Parts 2401, 2402, 2404, 2405,
2406, 2409, 2411, 2412, 2413, 2414,
2415, 2416, 2417, 2419, 2420, 2426,
2428, 2429, 2432, 2434, 2436, 2437,
2442, 2452 and 2453

[Docket No. FR–3887–F–02]

RIN No. 2535–AA23

Office of the Assistant Secretary for
Administration; HUD Acquisition
Regulation; Field Reorganization,
Streamlining, and Simplification

AGENCY: Office of the Assistant
Secretary for Administration, HUD.
ACTION: Final rule; technical
amendments.

SUMMARY: The purpose of this final rule
is to amend the HUD Acquisition
Regulation (HUDAR) to: implement the
Department’s Field reorganization,
particularly the establishment of the
Administrative Service Centers;
implement the Federal Acquisition
Streamlining Act of 1994 (FASA);
augment Departmental efforts to
streamline and simplify the
procurement process by removing
unnecessary restrictions; make technical
amendments to the interim rule; and,
correct obsolete references.
EFFECTIVE DATE: May 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Edward L. Girovasi, Jr., Director, Policy
and Evaluation Division, Office of
Procurement and Contracts, Room 5262,
451 Seventh Street, SW., Washington,
DC 20410–3000 (voice (202) 708–0294,
TTY (202) 708–1112). (These are not
toll-free numbers.)

SUPPLEMENTARY INFORMATION:

Background
The uniform regulation for the

procurement of supplies and services by
Federal departments and agencies, the
Federal Acquisition Regulation (FAR),
was promulgated on September 19, 1983
(48 FR 42102). The FAR is codified in
title 48, chapter 1, of the Code of
Federal Regulations. HUD promulgated
its regulation to implement the FAR on
March 1, 1984 (49 FR 7696).

The HUDAR (title 48, chapter 24 of
the Code of Federal Regulations) is
prescribed by the Assistant Secretary for
Administration under section 7(d) of the
Department of HUD Act (42 U.S.C.
3535(d)); section 205(c) of the Federal
Property and Administrative Services
Act of 1949 (40 U.S.C. 486(c)); the
Secretary’s delegation effective October
9, 1985 (50 FR 42097); and the general
authorization in FAR 1.301.

On September 5, 1995 (60 FR 46152),
the Department published an interim
rule to amend the HUDAR to update
existing coverage with respect to the
Department’s structure and
organizational responsibilities, to
implement the Federal Acquisition
Streamlining Act (FASA) (Pub. L. 103–
355, approved October 13, 1994), and to
streamline Departmental procurement
practices. This rule responds to public
comment on the interim rule, and issues
it as a final rule. This rule also removes
unnecessary restrictions and corrects
obsolete references.

Public Comments
During the public comment period,

one comment was received on the
interim rule.

The commenter expressed concern
regarding the language at
§ 2415.608(a)(2), which permits the
identification of proposals submitted in
a best value procurement as being either
‘‘acceptable’’, ‘‘unacceptable but capable
of being made acceptable’’, or
‘‘unacceptable.’’ The interim rule stated,
‘‘However, under solicitations where
mandatory requirements are established,
those proposals that do not meet the
mandatory requirements may be found
unacceptable without further review.’’

The commentor pointed out that this
practice seems to set up a dichotomy
between best value procurements and
those with mandatory requirements, as
though they are mutually exclusive. The
commentor stated that if a proposal fails
to meet a minimum requirement, it
could be rejected as ‘‘unacceptable’’
without further review, which
contradicted the ability to identify a
proposal as ‘‘unacceptable but capable
of being made acceptable.’’ The
commentor stated that presumably,
there will be many proposals that fail to
meet one or more mandatory
requirements in the initial round, but
which, through minor clarification or
even discussions, could easily be
corrected to meet any such requirement.
The commentor recommended that the
language in the last sentence of
§ 2415.608(a)(2) either be revised to be
consistent with the preceding coverage,
or deleted altogether.

HUD agrees with the commentor and
has deleted the last sentence of
§ 2415.608(a)(2) in the final rule. The
language as written in the interim rule
could, to some extent, limit the
Department’s ability to select the best
contractor. Potentially, the initial
proposal representing the best value
could be rejected as ‘‘unacceptable’’ for
failing to meet a mandatory requirement
of the solicitation, when the deficiency
could possibly be corrected through

minor clarification or discussions. Such
a proposal may represent an outstanding
offer in all other respects, but under the
interim rule, it would have been
rejected as ‘‘unacceptable’’. Requiring
the Department to reject as
‘‘unacceptable’’ any proposal that fails
to meet a solicitation’s mandatory
requirements appears to defeat the
purpose of a best value procurement.
Removal of the last sentence resolves
this problem. In addition,
§ 2415.608(a)(2) and (3) are merged and
redesignated as § 2415.608(a)(3) to
conform to a corresponding FAR
change.

Additional Changes
The following changes are also made

by this rule:
HUDAR 2401.102 through 2401.105

are redesignated as 2401.103 through
2401.106, respectively, to conform to
corresponding FAR structure recently
published as FAC 90–29, effective July
3, 1995. The heading titles and
regulation text are unchanged.

HUDAR 2409.508 through 2409.508–
2 are redesignated as 2409.507 through
2409.507–2, respectively, to conform to
the corresponding FAR structure. The
regulation text is unchanged.

HUDAR part 2412, Contract delivery
performance, is redesignated as part
2411 and retitled to conform to the
revised corresponding FAR structure
published as FAC 90–32, effective
October 1, 1995.

HUDAR 2412.1, Delivery or
performance schedules, is redesignated
as § 2411.4 to conform to the revised
FAR structure published as FAC 90–32,
effective October 1, 1995. The regulation
text is unchanged.

HUDAR 2412.104, Contract clause, is
redesignated as § 2411.404 to conform to
the revised FAR structure published as
FAC 90–32, effective October 1, 1995.
The text is revised to simplify the
prescriptive language.

HUDAR 2413.106–2 is revised to
reflect the changed procurement method
name.

HUDAR 2413.505–1 is revised to
authorize the use of Form HUD–2542,
Purchase Order and Payment
Authorization, for any purchase using
simplified acquisition procedures
charged to the FHA Fund, and to
remove information that is internal in
nature.

HUDAR 2414.406, Mistakes in bids, is
redesignated as § 2414.407 to conform to
the FAR structure revision published as
FAC 90–29, effective July 3, 1995.

HUDAR 2414.406–3, Other mistakes
disclosed before award, is redesignated
as § 2414.407–3 to conform to the FAR
structure revision published as FAC 90–
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29, effective July 3, 1995. The regulation
text is unchanged.

HUDAR 2414.406–4, Mistakes after
award, is redesignated as § 2414.407–4
to conform to the FAR structure revision
published as FAC 90–29, effective July
3, 1995. The regulation text is revised to
clarify that the concurrence of counsel
should be obtained at headquarters or
the field, depending on the location of
the contracting activity.

The heading HUDAR 2414.408,
Award, is added to conform to the FAR
structure revision published as FAC 90–
29, effective July 3, 1995.

HUDAR 2414.407–70, Award when
only one bid is received, is redesignated
as § 2414.408–70 to conform to the
revised FAR structure published in FAC
90–29, effective July 3, 1995. The
regulation text is unchanged.

HUDAR 2415.407, Solicitation
provisions, contains numerous revisions
to remove unnecessary restrictions,
simplify the prescriptive language, tailor
proposal content to the specific
solicitation, and reduce paperwork
burdens placed on offerors. The
revisions will give contracting officers
more latitude when requesting other
than certified cost or pricing data in
accordance with FAR 15.804–5(a)(2),
and will clarify distinctions in
procedures when using the ‘‘lowest-
priced technically acceptable proposal’’
or ‘‘best value’’ approach to source
selection.

HUDAR 2415.413–1, Alternate I, is
amended to eliminate unnecessarily
restrictive requirements regarding the
evaluation of proposals. This revision
will allow the Department the flexibility
to have proposal evaluations performed
by the most competent technical and
management sources available.

HUDAR 2415.413–2, Alternate II, is
added to establish a procedure
consistent with the FAR for instances
when it is necessary for external parties
to evaluate proposals to meet the
Department’s evaluation needs.

In HUDAR 2415.605, Evaluation
factors, paragraphs (c) and (e) are
renumbered to conform to the revised
FAR structure published as FAC 90–31,
effective October 1, 1995.

HUDAR 2415.1004, Protests against
award, is renumbered to conform to the
revised FAR structure published as FAC
90–31, effective October 1, 1995. The
text of the regulation is unchanged.

HUDAR 2416.504, Indefinite-quantity
contracts, is renumbered to § 2416.506,
and the title is revised to Solicitation
provisions and contract clauses, to
conform to recent FAR changes
published in the Federal Register
September 26, 1995 as FAC 90–33,
effective October 1, 1995. Paragraph (e)

is redesignated as a new section,
§ 2416.506–70, Unpriced delivery/task
orders, to more accurately reflect the
text. The text of the regulation is
unchanged.

HUDAR subpart 2417.2, Options, and
§ 2417.204(e), Contracts, are added in
accordance with FAR 17.204(e) to give
the Department more flexibility for the
acquisition of supplies or services and
to establish the Senior Procurement
Executive as the approving official for
solicitations and contracts where the
total of the basic and option periods
exceed 5 years.

HUDAR part 2419, Small business
and small disadvantaged business
concerns, is retitled to conform to the
revised FAR structure published as FAC
90–32, effective October 1, 1995.

HUDAR 2419.201, General policy,
contains numerous revisions to include
reference to women-owned small
businesses to conform to corresponding
revisions in the FAR published as FAC
90–32, effective October 1, 1995.

HUDAR subpart 2419.7,
Subcontracting with small businesses
and small disadvantaged business
concerns, is retitled to conform to the
revised FAR structure published as FAC
90–32, effective October 1, 1995. The
regulation text is unchanged.

HUDAR subpart 2419.9, Contracting
opportunities for women-owned small
businesses, is removed in its entirety to
conform to corresponding FAR changes
published as FAC 90–32, effective
October 1, 1995.

HUDAR part 2420, Labor surplus area
concerns, is removed in its entirety and
reserved to conform to the revised FAR
structure published as FAC 90–32,
effective October 1, 1995.

HUDAR 2434.001, Definition, is
removed in its entirety. The threshold
for major system acquisitions is
addressed in internal directives.

In HUDAR 2437.110, Solicitation
provisions and contract clauses,
paragraph (f) is revised by removing the
last sentence to simplify the prescriptive
language. The forms identified in the
clause prescription are specified in the
clause and do not also need to be in the
prescription.

To remove unnecessary restrictions
and reduce burdens on contractor and
HUD personnel, the dollar threshold for
requiring HUD Form 441.1, ‘‘Project
Management System Baseline Plan’’,
contained in HUDAR 2442.1106,
Reporting requirements, is increased
from $100,000 to $500,000. In addition,
the text is revised to allow the use of the
prescribed forms for contracts under
$500,000, when determined necessary
by the Contracting Officer.

Accordingly, the prescription at
HUDAR 2442.1107, Contract clause, is
revised to reflect the increased dollar
threshold of $500,000.

HUDAR 2452.212–70, Contract
period, is renumbered to conform to the
revised FAR structure published as FAC
90–32, effective October 1, 1995. The
text of the regulation is corrected to cite
the renumbered HUDAR reference and
revised to simplify the prescriptive
language.

HUDAR 2452.215–70, Proposal
content and outline, is revised to
eliminate unnecessary restrictions and
simplify the basic provision concerning
proposal content. A new Alternate I is
added for procurements using the
lowest-priced technically acceptable
approach to source selection. A new
Alternate II is added for situations
where the proposed contract requires
work on, or access to, sensitive
automated systems.

HUDAR 2452.219–70, Small business
and small disadvantaged business
subcontracting plan, is retitled and the
text is revised to include women-owned
small businesses to conform to recent
FAR changes published as FAC 90–32,
effective October 1, 1995, to eliminate
repetition and clarify the content of
Alternate I.

HUDAR 2452.237–75, Clearance of
personnel, paragraph (a), is amended to
revise the forms to be submitted in the
event contractor personnel will be
working on-site in any HUD office. The
forms originally specified have changed
and this amendment merely revises the
paragraph to reflect the correct forms.
Paragraphs (b) and (c) of the section
remain unchanged.

The prescriptive language at HUDAR
2452.242–71, Project management
system, is revised to correspond to the
clause prescription at HUDAR
2442.1107. The text of the clause
remains unchanged.

Other Matters

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3501–3520), and
assigned OMB control number 2535–
0091. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection displays a valid
control number.

Environmental Impact

In accordance with 40 CFR 1508.4 of
the regulations of the Council on
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Environmental Quality and 24 CFR
50.20(k) of the HUD regulations, the
policies and procedures contained in
this rule relate only to the performance
of accounting, auditing and fiscal
functions and, therefore, are
categorically excluded from the
requirements of the National
Environmental Policy Act.

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)) has reviewed and approved this
rule, and in so doing certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities. This rule
merely makes amendments to the
Department’s acquisition regulations
that simplify HUD’s procurement
process, revise internal HUD component
references, and implement FAR
revisions without adding additional
requirements.

Executive Order 12612, Federalism

The General Counsel, as the
Designated Official under Section 6(a) of
Executive Order 12612, Federalism, has
determined that the policies contained
in this rule will not have substantial
direct effects on States or their political
subdivisions, or the relationship
between the Federal government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. The rule
makes technical revisions and
corrections to the agency’s regulations.
As a result, the rule is not subject to
review under the Order.

Executive Order 12606, The Family

The General Counsel, as the
Designated Official under Executive
Order 12606, The Family, has
determined that this rule will not have
potential for significant impact on
family formation, maintenance, and
general well-being, and, thus, is not
subject to review under the Order. The
rule involves Departmental procurement
procedures only.

List of Subjects in 48 CFR Parts 2401,
2402, 2404, 2405, 2406, 2409, 2411,
2412, 2413, 2414, 2415, 2416, 2417,
2419, 2420, 2426, 2428, 2429, 2432,
2434, 2436, 2437, 2442, 2452 and 2453

Government procurement, HUD
acquisition regulations.

Accordingly, title 48, Chapter 24, of
the Code of Federal Regulations is
amended by adopting as final the
interim rule published on September 5,
1995 (60 FR 46152), with the following
changes:

PART 2401—FEDERAL ACQUISITION
REGULATIONS SYSTEM

1. The authority citation for part 2401
continues to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

2401.105 [Redesignated]
2. Section 2401.105 is redesignated as

2401.106.

2401.104–2 [Redesignated]
3. Section 2401.104–2 is redesignated

as 2401.105–2.

2401.104 [Redesignated]
4. Section 2401.104 is redesignated as

2401.105.

2401.103 [Redesignated]
5. Section 2401.103 is redesignated as

2401.104.

2401.102 [Redesignated]
6. Section 2401.102 is redesignated as

2401.103.

PART 2409—CONTRACTOR
QUALIFICATIONS

7. The authority citation for part 2409
continues to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

2409.508 [Redesignated]
8. Section 2409.508 is redesignated as

2409.507.

2409.508–1 [Redesignated]
9. Section 2409.508–1 is redesignated

as 2409.507–1.

2409.508–2 [Redesignated]
10. Section 2409.508–2 is

redesignated as 2409.507–2.

PART 2412—CONTRACT DELIVERY
OR PERFORMANCE

11. The authority citation for part
2412 is revised to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

Part 2412 [Redesignated]
12. Part 2412 is redesignated as Part

2411 and the heading is revised to read
as follows:

PART 2411—DESCRIBING AGENCY
NEEDS

2411.1 [Redesignated]
13. Newly designated subpart 2411.1

is redesignated as 2411.4.

2411.104 [Redesignated]
14. Newly designated 2411.104 is

redesignated as 2411.404 and revised to
read as follows:

2411.404 Contract clause.

(a) The Contracting Officer may insert
the clause at 48 CFR 2452.211–70,
Contract Period, in all solicitations and
contracts.

PART 2413—SIMPLIFIED ACQUISITION
PROCEDURES

15. The authority citation for part
2413 continues to read as follows:

Authority: 40 U.S.C. 486(c); 41 U.S.C. 253;
42 U.S.C. 3535(d).

16. Section 2413.106–2 is revised to
read as follows:

2413.106–2 Data to support purchases.

(d) Contracting officers may use Form
HUD–24007, Purchase/Delivery Order
Data File, to record all relevant data
pertaining to a purchase using
simplified acquisition procedures,
including recording written and oral
quotations received and documenting
orders against GSA contracts.

17. Section 2413.505–1 is revised to
read as follows:

2413.505–1 Optional Form (OF) 347, order
for supplies and services, and Optional
Form 348, order for supplies and services
schedule-continuation.

(b) For purchases charged to the FHA
Fund using simplified acquisition
procedures, contracting officers may use
Form HUD–2542, Purchase Order and
Payment Authorization.

PART 2414—SEALED BIDDING

18. The authority citation for part
2414 continues to read as follows:

Authority: 40 U.S.C. 486(c); 41 U.S.C. 253;
42 U.S.C. 3535(d).

2414.406 [Redesignated]

19. Section 2414.406 is redesignated
as 2414.407.

2414.406–3 [Redesignated]

20. Section 2414.406–3 is
redesignated as 2414.407–3.

2414.406–4 [Redesignated]

21. Section 2414.406–4 is
redesignated as 2414.407–4, and revised
to read as follows:

2414.407–4 Mistakes after award.

(d) For determinations under FAR
14.407–4(b) (1) and (2), the Head of the
Contracting Activity will obtain the
concurrence of legal counsel before
notification to the Contractor. The
Contracting Officer shall be notified
promptly of action to be taken.

22. A new section, ‘‘2414.408
Award,’’ is added immediately
following redesignated 2414.407–4, to
read as follows:
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2414.408 Award.

2414.407–70 [Redesignated]
23. Section 2414.407–70 is

redesignated as 2414.408–70.

PART 2415—CONTRACTING BY
NEGOTIATION

24. The authority citation for part
2415 continues to read as follows:

Authority: 40 U.S.C. 486(c); 41 U.S.C. 253;
42 U.S.C. 3535(d).

25. Section 2415.407 is revised to read
as follows:

2415.407 Solicitation provisions.
(a) The Contracting Officer shall insert

a provision substantially the same as the
provision at 48 CFR 2452.215–70,
Proposal Content, in all solicitations for
negotiated procurements using the best
value approach selection method
expected to exceed the simplified
acquisition limit. The Contracting
officer shall adapt paragraph (c) of the
provision (i.e., include, delete, and
provide additional detail to
subparagraphs) to address the particular
requirements of the immediate
solicitation. The provision may be used
in simplified acquisitions when it is
necessary to obtain technical and
management information in making the
award selection. When award selection
will be made through the lowest-priced
technically acceptable proposal method,
the provision shall be used with its
Alternate I. If the proposed contract
requires work on, or access to, sensitive
automated systems as required by the
clause at 48 CFR 2452.237–76, the
provision shall be used with its
Alternate II.

26. Section 2415.413–1 is revised to
read as follows:

2415.413–1 Alternate I.
It is HUD’s policy to have proposals

evaluated by the most competent
technical and management sources
available. The Department’s preferred
procedure for evaluation of proposals is
not to disclose the proposals outside the
Government for evaluation purposes. If
external parties will not be used to
evaluate proposals, the procedures in
FAR 15.413–1 Alternate I, shall be used.

27. A new section 2415.413–2 is
added to read as follows:

2415.413–2 Alternate II.
When it is necessary to disclose

proposals outside the Government to
meet the Department’s evaluation needs,
the procedures in FAR 15.413–2
Alternate II, shall be used.

(f)(1) The HCA is authorized to make
decisions regarding the release of
proposals outside the Government.

(2) The written agreement shall be
obtained prior to releasing proposals to
the evaluator.

(3) The HCA shall make the written
determination, which shall be retained
permanently in the official contract file.

2415.605 [Amended]

28. In section 2415.605, paragraph (c)
is redesignated (d)(1) and paragraph (e)
is redesignated as paragraph (d)(2).

29. In section 2415.608, paragraph (a)
is revised to read as follows:

2415.608 Proposal evaluation.

(a) After receipt of proposals, the
Contracting Officer will forward copies
of the technical portion of each proposal
to the TEP Chairperson or his or her
designee. The cost/price portion of each
proposal shall be retained by the
Contracting Officer pending initial
technical evaluation by the TEP.

(3) Technical evaluation. The TEP
shall rate each proposal based on the
evaluation factors specified in the
solicitation. The TEP shall identify each
proposal as being either acceptable,
unacceptable but capable of being made
acceptable, or unacceptable. A proposal
shall be considered unacceptable if it is
so clearly deficient that it cannot be
corrected through written or oral
discussions. Under the best value
approach, predetermined cut-off scores
designed to determine a threshold level
of acceptability of proposals shall not be
employed. A technical evaluation
report, which complies with FAR
15.608(a)(3), shall be prepared and
signed by the technical evaluator(s),
furnished to the contracting officer, and
maintained as a permanent record in the
official procurement file.
* * * * *

2415.1004 [Redesignated]

30. Section 2415.1004 is redesignated
as 2415.1005.

PART 2416—TYPES OF CONTRACTS

31. The authority citation for part
2416 continues to read as follows:

Authority: 40 U.S.C. 486(c); 41 U.S.C. 253;
42 U.S.C. 3535(d).

2416.504 [Redesignated]

32. Section 2416.504 is redesignated
as 2416.506 and the heading is revised
to read as follows:

2416.506 Solicitation provisions and
contract clauses.

33. In the newly redesignated section
2416.506, paragraph (e) is redesignated
as section 2416.506–70 and the heading
is added to read as follows:

2416.506–70 Unpriced delivery/task
orders.

(e) * * *

PART 2417—SPECIAL CONTRACTING
METHODS

34. The authority citation for part
2417 is revised to read as follows:

Authority: 31 U.S.C. 1535; 40 U.S.C.
486(c); 42 U.S.C. 3535(d).

35. A new subpart 2417.2 is added to
read as follows:

Subpart 2417.2—Options

36. A new section 2417.204 is added
to read as follows:

2417.204 Contracts.
(e) The Senior Procurement Executive

shall approve any solicitation or
contract which exceeds the five (5) year
maximum for acquisitions of supplies or
services.

PART 2419—SMALL BUSINESS
PROGRAMS

37. The heading of part 2419 is
revised to read as set forth above.

38. The authority citation for part
2419 continues to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

39. Section 2419.201(c), (d)(1) through
(7) and (d)(9) are revised to read as
follows:

2419.201 General policy.
(c) The Director, Office of Small and

Disadvantaged Business Utilization
(OSDBU), Headquarters, is responsible
for the administration of HUD’s small
business programs. This includes
Department-wide responsibility for
developing, implementing, executing,
and managing these programs,
providing advice on these programs,
and representing HUD before other
government agencies on matters
primarily affecting small, small
disadvantaged and women-owned small
businesses.

(d) Each head of a contracting activity
shall designate a small business
specialist who shall perform the
following functions:

(1) Maintain a program designed to
locate capable small business sources as
referenced in 48 CFR 2419.201(c) for
current and future procurements;

(2) Coordinate inquiries and requests
for advice from such businesses on
procurement matters;

(3) Review proposed requirements for
supplies and services, ensure that all
such business concerns will be afforded
an equitable opportunity to compete,
and, as appropriate, initiate
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recommendation for small business or
Section 8a set-asides (under the Small
Business Act);

(4) Take action to ensure the
availability of adequate specifications
and drawings, when necessary, to obtain
participation by such businesses in a
procurement;

(5) Review proposed procurements for
possible breakout of items suitable for
procurement from such businesses;

(6) Advise such businesses with
respect to the financial assistance
available under existing laws and
regulations and assist such businesses
in applying for financial assistance;

(7) Ensure that adequate records are
maintained and accurate reports are
prepared concerning such businesses
participation in the procurement
program;
* * * * *

(9) Act as liaison between the
Contracting Officer and the appropriate
SBA office in connection with set-
asides, certificates of competency, size
classification, and any other matter in
which the small business program may
be involved.

40. The heading of subpart 2419.7 is
revised to read as follows:

Subpart 2419.7—Subcontracting With
Small Business, Small Disadvantaged
Business and Women-Owned Small
Business Concerns

Subpart 2419.9 [Removed]
41. Subpart 2419.9 is removed.

Subpart 2419.901 [Removed]
42. Section 2419.901 is removed.

PART 2420—LABOR SURPLUS AREA
CONCERNS

43. The authority citation for part
2420 is revised to read as follows:

Authority: 42 U.S.C. 3535(d).

PART 2420 [REMOVED AND
RESERVED]

44. Part 2420, consisting of subpart
2420.1 and § 2420.102, is removed and
reserved.

PART 2434—MAJOR SYSTEM
ACQUISITIONS

45. The authority citation for part
2434 is revised to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

2434.001 [Removed]
46. Section 2434.001 is removed.

PART 2437—SERVICE CONTRACTING

47. The authority citation for part
2437 continues to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

48. In § 2437.110, paragraph (f) is
revised to read as follows:

2437.110 Solicitation provisions and
contract clauses.

* * * * *
(f) The Contracting Officer shall insert

the clause at 48 CFR 2452.237–75,
Clearance of Personnel, in all
solicitations and contracts where
contractor personnel will be working
on-site in any HUD office.
* * * * *

PART 2442—PRODUCTION
SURVEILLANCE AND REPORTING

49. The authority citation for part
2442 is revised to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

50. Section 2442.1106 is revised to
read as follows:

2442.1106 Reporting requirements.
(a) All contracts for professional or

technical services exceeding $500,000
shall use HUD Form 441.1, ‘‘Project
Management System Baseline Plan,’’ to
outline how the Contractor proposes to
carry out the contract work and HUD
Form 661.1, ‘‘Project Management
System Progress Report,’’ to monitor
quantitative progress against the
baseline plan. Each of these forms shall
be accompanied by a narrative
description. The Contracting Officer
may waive the requirement to use these
forms if he or she believes the Statement
of Work or contractor’s technical
proposal are sufficiently specific or
another acceptable means for project
management is substituted. Contracts
awarded under the Acquired Property
Program are exempt from use of this
reporting requirement. The prescribed
forms may be used for contracts under
$500,000, when determined necessary
by the Contracting Officer.

51. Section 2442.1107 is revised to
read as follows:

2442.1107 Contract clause.
The Contracting Officer shall insert

the clause at 48 CFR 2452.242–71,
Project Management System, in
solicitations and contracts for
professional or technical services
exceeding $500,000, unless the
Contracting Officer determines that the
Statement of Work or technical proposal
is sufficiently specific, or another
acceptable method for project
management is substituted. Use of this
clause in contracts below the stated
threshold is at the discretion of the
Contracting Officer.

PART 2452—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

52. The authority citation for part
2452 continues to read as follows:

Authority: 40 U.S.C. 486(c); 42 U.S.C.
3535(d).

2452.212–70 [Redesignated]
53. Section 2452.212–70 is

redesignated as § 2452.211–70 and the
introductory text is revised to read as
follows:

2452.211–70 Contract period.
As prescribed in 2411.404(a), insert

the following clause in all solicitations
and contracts:
* * * * *

54. Section 2452.215–70 is revised to
read as follows:

2452.215–70 Proposal content.
As prescribed in 2415.407(a), insert a

provision substantially the same as the
following:

Proposal Content (Oct 1995)
(a) Proposals shall be submitted in two

parts as described in paragraphs (b) and (c)
below. Each of the parts must be complete in
itself so that evaluation of each part may be
conducted independently, and so that the
technical and management part may be
evaluated strictly on its own merit. Proposals
shall be submitted in the format, if any,
prescribed elsewhere in this solicitation.
Proposals shall be enclosed in sealed
packaging and addressed to the office
specified in the solicitation. The offeror’s
name and address, the solicitation number
and the date and time specified in the
solicitation for proposal submission must
appear in writing on the outside of the
package.

(b) Proposals shall be submitted in original
and [insert number] copies of Part I and
[insert number] copies of Part II.

(c) Part I—Technical and Management.
(1) Prior experience. The offeror shall

provide evidence of the offeror’s (i.e., firm’s
or organization’s) prior and current
experience in performing the work and/or
providing the deliverables required by the
solicitation.

(2) Past Performance. The offeror shall
provide evidence of the offeror’s past
performance in accomplishing work—
including meeting delivery dates and
schedules—the same as, or substantially
similar to, that required by the solicitation.
The offeror shall provide references as
follows [Contracting Officer insert specific
instruction for reference check information
required].

(3) Personnel qualifications. The offeror
shall provide the names, position
descriptions and information to support the
qualifications—including relevant
experience, specialized training and
education—of all proposed key personnel
(see the clause entitled ‘‘Key Personnel’’ in
this solicitation for further definition). The
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term ‘‘personnel’’ shall include any proposed
consultants and subcontractor employees
who will perform duties of key personnel.

(4) Management Capability. The offeror
shall provide evidence of his/her
organization’s ability to manage the work
required under the proposed contract. The
offeror shall describe how the work will be
organized, the proposed staffing and the
responsibilities and existing commitments of
proposed staff.

(5) Technical Capability. The offeror shall
provide a detailed description of how he/she
proposes to conduct the work required under
the proposed contract.

(6) Mandatory Minimum Requirements.
The offeror shall provide evidence, including
copies of documents, as appropriate of
[contracting officer insert description of
requirement(s), e.g., licenses, minimum
experience, etc., or delete this paragraph if
not applicable].

(d) Part II—Business Proposal.
(1) The Offeror shall complete the

Representations and Certifications provided
in Section K of this solicitation and include
them in this Part II.

(2) The offeror shall provide information to
support the offeror’s proposed costs or prices
as prescribed elsewhere in this Section L.
(End of Provision)

Alternate I (Oct 1995)
Substitute paragraph (c) with the

following:
(c) Part I—Technical and Management

Information.
(1) Prior experience. The offeror shall

provide evidence that the offeror’s (i.e., firm’s
or organization’s) prior experience meets the
following minimum standards: [contracting
officer insert specific experience
requirements].

(2) Past Performance. The offeror shall
provide evidence of the offeror’s past
performance as follows: [contracting officer
insert specific performance requirements].
The offeror shall provide references as
follows [contracting Officer insert specific
instruction for reference check information
required].

(3) Personnel qualifications. The offeror
shall provide the names, position
descriptions and evidence that proposed key
personnel (see the clause entitled ‘‘Key
Personnel’’ elsewhere in this solicitation for
definition) meet the minimum qualifications
described below. The term ‘‘personnel’’
includes any proposed consultants and
subcontractor employees who will perform
duties of key personnel. The minimum
qualifications are: [contracting officer insert
descriptions]

(4) Management Capability. The offeror
shall provide evidence of his/her
organization’s ability to manage the work
required under the proposed contract. The
offeror shall describe how the work will be
organized, the proposed staffing and the
responsibilities and existing commitments of
proposed staff.
(End of provision)

Alternate II (Oct 1995)
Add the following subparagraph,

numbered sequentially, to paragraph (c):

The offeror shall describe in detail how the
offeror will maintain the security of
automated systems as required by clause
2452.237–76 in Section I of this solicitation.
(End of provision)

55. Section 2452.219–70 is amended
by revising the section heading, the
intrductory text, the clause heading,
paragraphs (b) through (d), and
Alternate I to read as follows:

2452.219–70 Small, Small Disadvantaged,
and Women-Owned Small Business
Subcontracting Plan.

As prescribed in 2419.708, insert the
following provision:

Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan
(Oct 1995)

* * * * *
(b) Consistent with the national interest, it

is HUD policy that small business, women-
owned small business and small business
concerns that are owned and controlled by
socially and economically disadvantaged
individuals shall have the maximum
practicable opportunity to participate in the
performance of HUD work at the prime and
subcontract level. Therefore, any contract
awarded as a result of this solicitation shall
fully comply with the intent of this policy,
and the successful offeror shall agree to
pursue an effective and comprehensive small
business, small disadvantaged business and
women-owned small business subcontracting
program in compliance with the clause
entitled ‘‘Utilization of Small, Small
Disadvantaged and Women-Owned Small
Business Concerns.’’

(c) Prior compliance with subcontracting
plans shall be considered in determining the
responsibility of an offeror (see FAR 9.104–
3). Therefore, offerors having previous
contracts with subcontracting plans shall
provide the following information: agency
name; agency point of contact; contract
number; total contract value; a synopsis of
the work required under the contract; the
role(s) of the subcontractor(s) involved; and,
the applicable goals and actual performance
(dollars and percentages) for subcontracting
with small, small disadvantaged and women-
owned small business concerns. This
information shall be provided for the three
most recently (within the last three years)
completed contracts with such
subcontracting plans.

(d) The contract expected to result from
this solicitation will contain the clause at
FAR 52.219–9, ‘‘Small, Small Disadvantaged
and Women-Owned Small Business
Subcontracting Plan.’’ In accordance with
that clause, the offeror shall submit the
complete subcontracting plan with the
response to this solicitation. The content of
the final plan is subject to negotiation.
Failure to submit a complete subcontracting
plan and negotiate its content in good faith
shall make the offeror ineligible for the
contract award.
(End of provision)

Alternate I (Dec 1992)

This alternate is required for all sealed bid
solicitations exceeding $500,000 ($1,000,000
for construction) that are not set aside for
small business. In such cases, insert the
following paragraph (d) for that in the basic
clause:

(d) The contract expected to result from
this solicitation will contain the clause at
FAR 52.219–9, ‘‘Small, Small Disadvantaged
and Women-Owned Small Business
Subcontracting Plan (Alternate I).’’ The
offeror submitting the apparent low bid,
upon request by the Contracting Officer, shall
submit a subcontracting plan, where
applicable, which addresses separately
subcontracting with small, small
disadvantaged business and women-owned
small business concerns, and which shall be
included in and made a part of the resultant
contract. The Contracting Officer will review
the adequacy of the subcontracting plan as
part of the responsibility determination (FAR
Subpart 9.1). Failure to submit an adequate
subcontracting plan where applicable shall
make the bidder ineligible for the contract
award.
(End of provision)

56. In § 2452.237–75, the clause
heading and paragraph (a) are revised to
read as follows:

2452.237–75 Clearance of personnel.

* * * * *

Clearance of Personnel (June 1995)
(a) The contractor shall submit to the

Contracting Officer within five days after
contract award, two (2) completed Forms
FD–258, ‘‘Fingerprint Chart’’, one original
and one copy of the SF 85P, ‘‘Questionnaire
for Public Trust Positions’’, and one original
and one copy of the OF 306, ‘‘Declaration for
Federal Employment’’, for the contractor and
all employees who have access to the
building in performance of the contract work.
These forms must be submitted for all
replacement employees prior to entrance on
duty. Necessary forms will be furnished by
HUD. If the Contracting Officer receives an
unsuitable report on any employee after
processing these forms or if the Contracting
Officer finds a prospective employee to be
unsuitable or unfit for his/her duties, the
contractor shall be advised immediately that
such employee cannot continue to work or be
assigned to work under the contract.

* * * * *
57. In § 2452.242–71, the introductory

text is revised to read as follows:

2452.242–71 Project management system.

As prescribed in 2442.1107, insert the
following clause:
* * * * *

Dated: April 19, 1996.
Marilynn A. Davis,
Assistant Secretary for Administration.
[FR Doc. 96–10446 Filed 4–30–96; 8:45 am]
BILLING CODE 4210–01–P
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National Environmental Policy Act;
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Note: This document was originally
published at 61 FR 14922, Wednesday, April
3, 1996. Certain text inadvertently appeared
in the printed version. For the convenience
of the reader, the document is being
republished in its entirety.
AGENCY: Food and Drug Administration,
HHS.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its regulations governing
compliance with the National
Environmental Policy Act of 1969
(NEPA) as implemented by the
regulations of the Council on
Environmental Quality (CEQ). The
primary purpose of this proposed rule is
to increase the efficiency of FDA’s
implementation of NEPA and reduce the
number of NEPA evaluations by
providing for categorical exclusions for
additional classes of actions that do not
individually or cumulatively have a
significant effect on the human
environment and for which, therefore,
neither an environmental impact
statement (EIS) nor an environmental
assessment (EA) is required. FDA is also
proposing to amend its regulations to
make its NEPA procedures more concise
and understandable to the public and to
reflect current FDA policy with respect
to environmental considerations. This
proposed rule is in response to
initiatives announced in the President’s
National Performance Reports,
‘‘Reinventing Drug and Medical Device
Regulations,’’ April 1995, and
‘‘Reinventing Food Regulations,’’
January 1996.
DATES: Submit written comments on the
proposed rule by July 2, 1996. Submit
written comments on the information
collection requirements by May 3, 1996.
ADDRESSES: Submit written comments
on the proposed rule to the Dockets
Management Branch (HFA–305), Food
and Drug Administration, rm. 1–23,
12420 Parklawn Dr., Rockville, MD
20857. Submit written comments on the
information collection requirements to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), New Executive Office
Building, 725 17th St. NW., rm. 10235,

Washington, DC 20503, Attn.: Desk
Officer for FDA.
FOR FURTHER INFORMATION CONTACT:

For information regarding human
drugs: Nancy Sager, Center for Drug
Evaluation and Research (HFD–
357), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301–594–
6740.

For information regarding biologics:
Nancy Roscioli, Center for Biologics
Evaluation and Research (HFM–
205), Food and Drug
Administration, 1401 Rockville
Pike, Rockville, MD 20852, 301–
827–3031.

For information regarding veterinary
medicines: Charles E. Eirkson,
Center for Veterinary Medicine
(HFV–150), Food and Drug
Administration, 7500 Standish Pl.,
Rockville, MD 20855, 301–594–
1683.

For information regarding foods: Buzz
L. Hoffmann, Center for Food Safety
and Applied Nutrition (HFS–246),
Food and Drug Administration, 200
C St. SW., Washington, DC 20204,
202–418–3005.

For information regarding medical
devices and radiological health:
Mervin Parker, Center for Devices
and Radiological Health (HFZ–402),
Food and Drug Administration,
9200 Corporate Blvd., Rockville,
MD 20850, 301–594–2186.

SUPPLEMENTARY INFORMATION:

I. Background

NEPA requires all Federal agencies to
assess the environmental impact of their
actions and to ensure that the interested
and affected public is informed of
environmental analyses. CEQ is
responsible for overseeing Federal
efforts to comply with NEPA. Both CEQ
and FDA have issued regulations
governing agency obligations and
responsibilities under NEPA. In the
Federal Register of March 15, 1973 (38
FR 7001), FDA issued its first
regulations to implement NEPA. FDA
amended these regulations in the
Federal Register of April 15, 1977 (42
FR 19986), based on consideration of
revised guidelines for preparing EIS’s
issued by CEQ. In 1978, CEQ replaced
its guidelines with regulations
implementing the procedural
requirements of NEPA (40 CFR parts
1500 to 1508). To comply with CEQ
regulations, in the Federal Register of
April 26, 1985 (50 FR 16636), FDA
revised its NEPA policies and
procedures in part 25 (21 CFR part 25).

The CEQ regulations, which are
binding on all Federal executive

agencies, establish formal guidance on
the requirements of NEPA. Agencies
must adopt procedures to supplement
them. In adopting NEPA-implementing
procedures, Federal agencies are
directed by CEQ to reduce paperwork
(40 CFR 1500.4 and 1500.2(b)) and to
reduce delay (40 CFR 1500.5) by using
several means including the use of
categorical exclusions. CEQ defines
categorical exclusions as categories of
actions which do not individually or
cumulatively have a significant effect on
the human environment and for which
neither an EA nor an EIS is required (40
CFR 1508.4). The CEQ regulations also
state that agencies shall continue to
review their policies and procedures
and, in consultation with CEQ, revise
them as necessary to ensure full
compliance with the purpose and
provisions of NEPA (40 CFR 1507.3).

II. Overview of the Proposed Rule
Since FDA’s NEPA policies and

supplemental procedures were
published in 1985, the agency has
prepared EA’s for many agency-initiated
actions and has reviewed hundreds of
EA’s for a variety of industry requests
for agency action. Based on FDA’s
experience reviewing EA’s and on its
evaluation and knowledge of other
relevant environmental science, FDA
has determined that certain classes of
actions normally do not cause
significant environmental effects, and
therefore, should be added to the list of
actions that are excluded from the
requirement to prepare an EA or an EIS.
Some of these actions had already been
identified by FDA as unlikely to cause
significant environmental effects, as
evidenced by the fact that the agency
has been requiring less information to
support these actions, i.e., an
abbreviated EA rather than a full EA
(see § 25.31a(b)).

Thus, in response to the President’s
reinventing Government initiatives
announced in the President’s National
Performance Reports, ‘‘Reinventing
Drug and Medical Device Regulations,’’
April 1995, and ‘‘Reinventing Food
Regulations,’’ January 1996, FDA, in
consultation with CEQ, is now
proposing to increase the efficiency of
FDA’s implementation of NEPA and to
substantially reduce the number of
NEPA evaluations by providing for
categorical exclusions for additional
classes of actions that do not
individually or cumulatively have a
significant impact on the human
environment and for which, therefore,
neither an EA nor an EIS is required.
This proposal would substantially
reduce the number of EA’s required to
be submitted by industry and reviewed
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by FDA and, consequently, reduce the
number of findings of no significant
impact (FONSI’s) the agency would be
required to prepare. Furthermore, the
proposal will not compromise the
environment because the excluded
actions have been found not to have a
significant effect on the environment,
and the proposed rule would continue
to provide for the preparation of an EA
under extraordinary circumstances in
which a categorically excluded action
may have a significant environmental
impact. This proposal would enable
FDA to focus its resources in the
environmental area on situations likely
to have an effect on the environment.

The agency is also proposing to revise
its environmental regulations to make
them more concise and useful to the
public and regulated industry by
reorganizing, simplifying, and
eliminating unnecessary and
duplicative language. The proposed rule
would reorganize and renumber various
sections so that information on certain
topics is grouped together. The agency
solicits comments on and suggestions
for further improvement in these
regulations.

III. Specific Proposed Changes

A. General Provisions

The proposed rule would eliminate
unnecessary language in current subpart
A of part 25 by deleting the reference to
the environmental statutes listed in
current § 25.5 Policies, amending
§ 25.15 Terminology (proposed § 25.5),
and making other minor revisions,
including combining § 25.5 Policies and
§ 25.10 NEPA planning into proposed
§ 25.10 Policies and NEPA planning.

In proposed § 25.5 Terminology, FDA
is proposing to remove definitions listed
in current § 25.15 that are not used in
part 25, and add new definitions for
‘‘active moiety’’ and ‘‘increased use’’ of
a drug. ‘‘Increased use’’ of a drug will
occur if the drug will be administered
at higher dosage levels, for longer
duration, or for different indications
than were previously in effect, or if the
drug is a new molecular entity.
‘‘Increased use’’ encompasses
consideration of FDA-regulated articles
that are disposed of by consumers.
‘‘Active moiety’’ has been previously
defined in FDA regulations (21 CFR
314.108(a)).

B. Agency Actions Requiring
Environmental Consideration

Proposed § 25.15 would contain the
general procedural information now
found in current §§ 25.20 and 25.22.

The proposed rule would create new
§ 25.l6 Public health and safety

emergencies using revised language now
contained in current § 25.40(b).

Actions requiring preparation of an
EA (proposed § 25.20) would remain
essentially the same as current § 25.22,
except that: (1) Current § 25.22(a)(13),
promulgation and enforcement of FDA
regulations relating to the control of
communicable disease and to interstate
conveyance sanitation, has been deleted
and is covered by proposed § 25.20(g);
and (2) actions relating to approval of
new drug applications (NDA’s) and
abbreviated applications, actions on
investigational new drug applications
(IND’s) (current § 25.22(a)(14)), issuance
of licenses for biologic products (current
§ 25.22(a)(16)), and approval of
supplements to existing approvals of
FDA-regulated articles (§ 25.22(a)(8))
have been combined into one provision
(proposed § 25.20(l)) and revised to
reflect current terminology.

The proposed regulations include
new § 25.21 Extraordinary
circumstances, which addresses
circumstances under which categories
of actions that would ordinarily be
categorically excluded would require
preparation of environmental
documents. Proposed § 25.21
incorporates current § 25.23(b) and
includes two examples of circumstances
under which an action would require
the preparation of environmental
documents because it might have the
potential to significantly affect the
environment. The examples of
circumstances that will cause an action
not to qualify for categorical exclusion
are: (1) Actions for which data available
establish that, at the expected level of
exposure, there is the potential for
serious harm to the environment
(proposed § 25.21(a)); and (2) actions
that adversely affect a species or the
critical habitat of a species determined
under the Endangered Species Act or
the Convention on International Trade
in Endangered Species of Wild Flora
and Fauna to be endangered or
threatened, or wild flora or fauna that
are entitled to special protection under
some other Federal law (proposed
§ 25.21(b)). In addition, the proposed
rule references the CEQ regulations at
40 CFR 1508.27, which provide
examples of circumstances in which
significant effects may occur.
Extraordinary circumstances may be
shown by either data available to the
agency or data available to the applicant
or petitioner and may be based on
production, use, or disposal from use.

The two examples of extraordinary
circumstances in proposed § 25.21
reflect criteria that appear in some of the
categorical exclusions listed in current
§ 25.24. The language in the first

example, proposed § 25.21(a), is derived
from but differs slightly from current
§ 25.24 language relating to toxicity (see,
e.g., § 25.24(a)(10), (b)(2), and (c)(6)).
The extraordinary circumstance
example in proposed § 25.21(a) would
revise the language in current § 25.24,
‘‘the substance may be toxic to
organisms in the environment’’ to read
‘‘there may be harm to the
environment.’’ FDA is revising this
language to reflect that possible adverse
environmental effects other than
toxicity should be considered. For
example, some biological agents that
may be released may not be toxic to
indigenous organisms, but could have
lasting effects on ecological community
dynamics.

FDA considers a substance to be toxic
if it is harmful to some biological
mechanism or system. Although FDA
recognizes that any substance may
produce damage to biological
mechanisms or systems under specific
conditions, for the purposes of these
regulations, FDA considers a substance
to be toxic if it is harmful to appropriate
test organisms at the expected level of
exposure even though it may be without
effect in humans or other organisms at
these concentrations, and may even be
used by humans because of its toxic
properties.

As a result of the new language in
proposed § 25.21(a), the words ‘‘toxic’’
and ‘‘toxic substance’’ are no longer
used in the proposed regulation.
Therefore, FDA is proposing to remove
the definition of ‘‘toxic substance’’ at
current § 25.15(b)(6). Furthermore, FDA
no longer believes that the second part
of the current definition relating to
toxicity of a substance is appropriate for
the following reasons: (1) Evaluation of
the toxicity of a substance based only on
the concentration at the point of entry
or point of highest concentration ignores
factors such as instantaneous dispersion
that typically takes place as a result of
processes such as river flow and wind,
and that not all substances
bioaccumulate. Consideration of such
dilution processes may be reasonable
and scientifically sound in estimating
environmental concentrations for
certain purposes; and (2) the use of a
factor of 1/100 of the concentration that
causes 50-percent mortality in a test
organism to assess the toxicity of a
substance is not appropriate in all cases.
The factors used to assess toxicity
should be directly related to the amount
of valid ecotoxicity data available.
Although a factor of 1/100 may be
appropriate in some instances, it may be
too much or too little in others. In
evaluating whether extraordinary
circumstances exist, FDA will take into
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account any ecotoxicity data relevant to
the issue.

The second example of extraordinary
circumstances relates to instances in
which the proposed action could
adversely affect an endangered or
threatened species, or a species entitled
to protection under some other Federal
law. FDA intends to closely examine
proposed actions that involve FDA-
regulated articles obtained from wild
flora and fauna and will use the
extraordinary circumstances provision
to require at least an EA in any instance
in which it appears from an
examination of the proposed action that
the action may cause a species to
become endangered or threatened.

In addition, the agency notes that the
language in proposed § 25.21(a)
includes the indirect effects as well as
direct effects of agency actions. For
example, when the agency takes action
to prohibit or restrict the use of an FDA-
regulated product, the agency may
consider whether the increased use of
substitutes for the prohibited or
restricted product might, at the expected
level of exposure, result in harm to the
environment.

FDA is proposing to remove current
§ 25.25 (Retroactive environmental
consideration), because any request by
FDA to an applicant to submit
additional information to an existing
FDA approval will be made under
authority granted to FDA by the Federal
Food, Drug, and Cosmetic Act (the act)
or the Public Health Service Act (the
PHS Act).

C. Categorical Exclusions

1. General

The proposed rule would increase the
number of categorical exclusions and
reorganize the categorical exclusions
into the following five sections in
proposed subpart C of part 25: Section
25.30 General; § 25.31 Human drugs
and biologics; § 25.32 Foods, food
additives, and color additives; § 25.33
Animal drugs, and § 25.34 Devices and
electronic products. The agency is also
proposing to delete the general
introductory language from current
§ 25.24 because it is unnecessary to
include this information in the
regulation.

The agency is proposing to retain
most of the general categorical
exclusions listed in current § 25.24(a)
(proposed § 25.30) and to make certain
revisions described below:

Current § 25.24(a)(4) categorically
excludes destruction or disposition of
any FDA-regulated article condemned
after seizure, following detention or
recall at agency request, or the

distribution or use of which has been
enjoined. In proposed § 25.30(d), FDA is
proposing to revise the criteria for the
categorical exclusion from ‘‘if the
method of destruction or disposition of
the article, including packaging
material, will not result in the release of
a toxic substance into the environment’’
to ‘‘if the waste is disposed of in
compliance with all Federal, State, and
local requirements.’’ The agency is
proposing this revision to reflect current
agency practice and because the
previous criterion is covered under
paragraph (a) of proposed § 25.21
Extraordinary circumstances.

The agency is proposing to revise the
categorical exclusion for current good
manufacturing practice (CGMP)
regulations (§ 25.24(a)(10), proposed
§ 25.30(j)) to include regulations based
on the hazard analysis critical control
points (HACCP) principles. The HACCP
concept is a systematic approach to the
identification, assessment of risk, and
control of the biological, chemical, and
physical food safety hazards associated
with a particular food production
process. The HACCP system is based
upon the implementation of a control
plan developed by a food producer that
analyzes significant food safety hazards,
identifies the points in the production
process where a hazard can be
prevented, and determines the
preventive measures that are necessary
for proper control.

The agency has recently issued
regulations (60 FR 65096, December 18,
1995) that use HACCP principles to
ensure the safe processing and
importing of seafood. The agency is also
considering developing HACCP
regulations for other regulated food
industries (59 FR 39888, August 4,
1994). FDA has found that the
environmental considerations based on
HACCP principles are essentially
identical to the environmental
considerations of regulations based on
CGMP’s. Neither type of regulation is
likely to have significant environmental
impacts. Therefore, the agency believes
that it is appropriate to incorporate into
the categorical exclusion for CGMP
regulations an exclusion of the HACCP
regulations.

FDA also is proposing to add a
categorical exclusion (proposed
§ 25.30(m)) for actions relating to the
disposal of the hazardous laboratory
waste materials generated in FDA
laboratories (low-level radioactive waste
and chemical waste). Today, all of this
hazardous waste is disposed of under
contract with a hazardous waste
management firm. The contractor is
responsible for the collection, handling,
storage, packing, and ultimate disposal

of the waste materials at facilities
permitted by the U.S. Environmental
Protection Agency (EPA) and/or
facilities licensed by the Nuclear
Regulatory Commission (NRC). In
awarding contracts, FDA takes into
consideration whether a prospective
contractor has all applicable licenses,
permits, and insurance necessary to
perform the work and transport the
waste as required under the contract.
The contractor and all disposal facilities
must certify that they are in full
compliance with all applicable Federal,
State, and local requirements, before
FDA will award the contract. Further,
FDA requires the contractor to present
a comprehensive operational plan. FDA
reviews this plan to determine if the
contractor’s approach is complete, safe,
appropriate, and responsive to, among
other things, FDA’s requirements for
waste disposal. Further, the contractor
must operate in full compliance with
appropriate regulations issued by EPA
(Title 40), the Department of
Transportation (Title 49), the
Department of Labor (Title 29), NRC
(Title 10), and with relevant State and
local regulations governing the disposal
of hazardous and nonhazardous waste.
Therefore, FDA is proposing in
§ 25.30(m) to categorically exclude
disposal of low-level radioactive waste
materials and chemical waste materials
generated in laboratories serviced by
FDA-administered contracts.

2. Human Drugs and Biologics
In the National Performance Report,

‘‘Reinventing Drug and Medical Device
Regulations,’’ April 1995, the President
announced FDA’s proposal to reduce
the number of EA’s submitted by
industry under NEPA by increasing the
number of categorical exclusions for
those actions relating to drugs and
biologics that, as a class, have no
individual or cumulative significant
effect on the environment. As described
below, in fulfillment of this
commitment, FDA is proposing
additional categorical exclusions for
classes of actions on drugs and biologic
products that, based on experience in
reviewing these types of actions, the
Center for Drug Evaluation and Research
(CDER) and the Center for Biologics
Evaluation and Research (CBER) have
concluded do not have significant
effects on the human environment. All
of the environmental reviews of these
categories of actions performed under
the current regulations have resulted in
FONSI’s.

The proposed new categorical
exclusions in § 25.31(a) and (b) apply to
actions on an NDA, abbreviated
application or a supplement to such
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applications, or action on an over-the-
counter (OTC) monograph. They are
divided into two sections: (1) Proposed
§ 25.31(a), which applies if FDA’s action
does not increase the use and disposal
of the drug; and (2) proposed § 25.31(b),
which applies if FDA’s action does
increase the use and disposal of the
drug. This is similar to the distinction
drawn in the existing regulations
between actions that increase use and
actions that do not. Proposed § 25.31(a)
and (b) use the term ‘‘active moiety’’
rather than substance, drug product, or
other terminology to clarify the exact
focus of the environmental review.

The categorical exclusion in proposed
§ 25.31(a) is based on the categorical
exclusions in current § 25.24(c)(1) and
(c)(2) and the fact that, if the action does
not increase the use of a drug, there is
no change in the level of the substance
in the environment. FDA has defined
‘‘increased use’’ of a drug to include
those circumstances currently listed in
§ 25.24(c)(1) and (c)(2). Because the
environmental effects, if any, associated
with the use and disposal of the drug
were incurred when it was first
approved, actions to approve additional
products may be categorically excluded
if they do not increase the use of the
drug. Among the actions covered under
this categorical exclusion may be
approvals of new dosage forms,
prodrugs, generic drug products, and
manufacturing supplements that may
change the method or site of
manufacture of a drug but not its use.

Actions under proposed § 25.31(b)
that may increase the use or disposal of
a drug product may be categorically
excluded if the concentration of the
substance in the environment will be
below 1 part per billion (ppb), the level
that FDA has found, based on past
experience, will not significantly affect
the aquatic environment. This reflects a
change from current regulations that
require an environmental assessment in
any case in which an action may
increase the use of a drug. The basis for
this change is described below.

CDER performed a retrospective
review of available toxicity information
from EA’s that were previously
submitted in support of NDA’s and NDA
supplements. This information, which
includes data from each review division
that are representative of
pharmacological drug classifications,
has routinely demonstrated that there
are no significant observed effects on
relevant standard test organisms in the
aquatic environment at concentrations
below 1 ppb.

Based on the method of entry into the
environment from use and their
physical and chemical characteristics

(e.g., water solubility), human drugs
would be expected predominantly to
enter the aquatic environment, and the
data submitted in EA’s reviewed by
CDER have routinely supported this
hypothesis. Human drugs and their
metabolites enter the environment from
use by excretion from patients. The
majority of hospitals, clinics, and homes
in the United States are serviced by a
wastewater treatment facility where
compounds are subjected to some form
of aerobic and anaerobic decomposition.
Drug and/or metabolites that are not
degraded in the wastewater treatment
facility may be discharged into surface
water or removed from the wastewater
treatment plant in sludge.

The data also have routinely shown
that in those cases in which an
applicant has provided toxicity results
for terrestrial organisms in addition to
acute toxicity results for aquatic
organisms, the drugs are toxic to aquatic
organisms at lower levels than they are
to terrestrial organisms, suggesting that
the use of aquatic organisms is a
conservative approach.

CDER evaluates the potential for
significant environmental effects by
relating the concentrations determined
to have toxic effects on relevant
standard test organisms to the level of
the substance expected in the
environment. CDER’s retrospective
review shows that drugs at
concentrations less than 1 ppb in the
aquatic environment have no significant
effect on relevant standard test
organisms and, therefore, are unlikely to
have a significant effect on the
environment. The vast majority of
actions taken by CDER result in the
substance being in the aquatic
environment at concentrations less than
1 ppb because the majority of drugs are
produced and used at low levels, and
the use of drugs is not typically
localized but rather is spread
throughout the United States.

One of the criteria for determining
that a drug is safe for human use is
consideration of its potential to
bioaccumulate. The vast majority of
drugs do not have the physical or
chemical characteristics that would
allow them to bioaccumulate in tissue
because this would raise safety concerns
for use in humans. If a drug does have
the physical or chemical characteristics
that would allow it to bioaccumulate,
there has to be a mechanism for the
human body to metabolize the
compound to a substance that has lower
bioaccumulation potential so that it is
cleared from the body. In the
environmental assessments that CDER
reviewed, bioaccumulation has not been
an issue.

Thus, FDA has determined that
actions that may increase the use or
disposal of a drug should be
categorically excluded if the
concentration of the substance in the
environment from use will be less than
1 ppb and no extraordinary
circumstances exist. For example, even
under conditions in which an action
would increase the use of a drug, such
as an efficacy supplement adding a new
indication, the proposed action may be
categorically excluded under this
proposal if the substance in the
environment will be below 1 ppb. CDER
has provided guidance on appropriate
calculations for estimating
environmental concentrations
(Guidance for Industry for the
Submission of an Environmental
Assessment in Human Drug
Applications and Supplements,
November 1995).

CDER will continue to critically
review the environmental toxicity
information submitted for those actions
requiring an EA. As additional data
become available to CDER, the agency
may propose to modify the 1 ppb
environmental concentration cut-off
through notice and comment
rulemaking.

Proposed § 25.31(a) and (b) include
actions on NDA’s. Under the current
regulations (§ 25.24(c)(1) and (c)(2)),
abbreviated new drug applications
(ANDA’s) and supplements may be
categorically excluded, but NDA’s for
the same type of action may not.
Sometimes an applicant has a choice
whether to submit a proposed action as
an NDA or ANDA (e.g., a new dosage
form may be submitted as an ANDA
with a suitability petition or as an
NDA). Thus, the applicant’s choice of
submission would determine whether
an EA would need to be submitted.
Proposed § 25.31(a) and (b) would
permit FDA to treat NDA’s, abbreviated
applications, and supplements alike
based on the type of action being
affected by the application.

Current § 25.24(c)(6) categorically
excludes actions on OTC monographs if
the product is already marketed for the
proposed use. FDA is proposing to add
OTC monographs to proposed § 25.31(a)
and (b) because, by action on an OTC
monograph, FDA permits the
manufacture and marketing of OTC
drugs that meet the monograph. It
should be noted that actions to switch
drugs from prescription to OTC use that
are submitted in an NDA or supplement
would also be covered under these
provisions.

Proposed § 25.31(a) and (b) would
also delete any reference to ‘‘actions on
amendments’’ to clarify that the agency
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does not take actions on amendments.
Amendments are merely changes to a
pending application that are
incorporated into the application. The
action the agency takes is on the
application as a whole, not on the
amendment.

Proposed § 25.31(a) and (b) applies to
drugs regulated by CDER. FDA is
proposing a new categorical exclusion
in § 25.31(c) for substances that occur
naturally in the environment, that
would apply to both drugs and
biologics. Proposed § 25.31(b) would
apply to actions on an NDA, abbreviated
application, application for marketing
approval of a biologic product, a
supplement to such applications, or
action on an OTC monograph when the
action is not expected to alter
significantly the concentration or
distribution of the substance, its
metabolites, or degradation products in
the environment. Under the current
regulations, FDA requires an
abbreviated EA for a drug that occurs
naturally in the environment. These
abbreviated EA’s require information
about the production site and about
whether the use of the product will
significantly alter the concentration,
distribution, and effect of the natural
substance in the environment.

Since the publication of the NEPA
regulations in 1985, FDA has reviewed
abbreviated EA’s for substances that are
naturally occurring. FDA has found that
actions on submissions for these
substances will not affect the
environment if the action will not
significantly alter the concentration or
distribution of the natural substance in
the environment. Under these
circumstances, the agency has prepared
FONSI’s. Both CDER and CBER
routinely include in safety evaluations
evidence that a product and/or living
system used to produce the product are
inactivated following production and
prior to release into the environment, if
there is a reasonable possibility that the
product or living system may be
harmful to the environment. Therefore,
there are not likely to be any
environmental effects. The proposed
regulations would categorically exclude
an action for a substance that occurs
naturally in the environment when the
action will not alter significantly the
concentration or distribution of the
substance in the environment. FDA has
access to information regarding
metabolites and degradation products to
aid in determining if the categorical
exclusion request is appropriate.

When an action does alter
significantly the concentration or
distribution of a naturally occurring
substance, its metabolites, or

degradation products in the
environment, e.g., when the use and
disposal will occur in a geographic area
where the substance is not naturally
occurring, an EA may be required.

FDA is proposing in § 25.31(d) to
expand the categorical exclusion
provision for the withdrawal of
approval of an NDA or abbreviated
application. The agency is proposing
that all types of withdrawals of
approval, whether requested by industry
or initiated by the agency, be
categorically excluded because, based
on CDER’s experience, these types of
actions will not result in the production
or distribution of any substances and,
therefore, will not result in the
introduction of any substance into the
environment.

Proposed § 25.31(e) would revise the
categorical exclusions for actions on an
IND. Current § 25.24(c)(4) categorically
excludes actions on IND’s if the drug
shipped under such notice is intended
to be used for clinical studies or
research in which waste will be
controlled or the amount of waste
expected to enter the environment may
reasonably be expected to be nontoxic.
Under proposed § 25.31(e), FDA would
categorically exclude all IND’s. In many
cases, FDA’s actions on IND’s do not
significantly increase the use of the drug
or the amount of drug introduced into
the environment because the drug is
being tested in few patients or is already
being marketed for another use.
Therefore, no changes in environmental
effects will occur. In those cases in
which an increase in the use of the drug
may occur as a result of an investigation
under an IND, CDER’s experience in
reviewing actions on IND’s indicates
that significant environmental effects
will not occur because the use of such
drugs is limited and controlled.

The agency is proposing to delete the
language ‘‘if the drug shipped * * * may
reasonably be expected to be nontoxic’’
because an action that results in waste
that is expected to be toxic would
require an EA under proposed § 25.21
Extraordinary circumstances.

Proposed § 25.31(g) would add a
categorical exclusion for the testing and
release by CBER of lots or batches of a
licensed biologic product. The effects on
the environment of licensed biologic
products are evaluated during the safety
evaluation and approval of the license
application. Therefore, conducting a
separate NEPA review for the testing
and release by CBER of individual lots
or batches is unnecessary.

Proposed § 25.31(i) would permit a
categorical exclusion for the
establishment of a comparability
determination for a biologic product

subject to licensing. Establishment of a
comparability determination does not
result in introduction of a substance
into the environment. A substance will
be introduced into the environment
only when CBER has made a
comparability determination and
subsequently approves a license
application for a specific biologic
product. The environmental
considerations will be made in
connection with the review of
individual license applications that
meet the comparability criteria.

Proposed § 25.31(j) incorporates
current § 25.24(c)(10), the categorical
exclusion for promulgation,
amendment, or revocation of a standard
for a licensed biologic product, and
would eliminate the current
requirement that there be no increased
use of the product. Issuance of
additional standards for biologic
products (21 CFR parts 620 through 680)
does not increase the use of a product.
The standards normally explain how the
product is to be manufactured and any
additional requirements for approval
and marketing. Therefore, the increased
use criterion is unnecessary.

Proposed § 25.31(k), regarding
revocation of a biologic product, would
eliminate the current criteria in
§ 25.24(c)(9) that the biological product
‘‘is no longer being marketed’’ or that
the action is ‘‘at the request of the
license holder.’’ The agency is
proposing to delete these criteria as
unnecessary because revocation of a
license for a biologic product means that
the product can no longer be marketed.
Marketing of the product after license
revocation must cease regardless of
whether the revocation was at the
request of the license holder or initiated
by the agency. Revocation of a license
for a biologic product under any
circumstances will not result in the
introduction of any substance into the
environment and, therefore, will not
significantly affect the environment.

The agency is also proposing other
minor, nonsubstantive amendments to
delete unnecessary language, improve
the accuracy and clarity of the
categorical exclusions, and reflect
current terminology.

3. Foods, Food Additives, and Color
Additives

In the President’s National
Performance Report, ‘‘Reinventing Food
Regulations,’’ January 1996, the
President announced that FDA
proposed to reduce the number of EA’s
submitted by industry under NEPA by
increasing the number of categorical
exclusions for food and color additives
and generally recognized as safe (GRAS)
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substances based on little or no impact
on the environment from the use and
disposal of these products. As described
below, in fulfillment of this
commitment, FDA is proposing
additional categorical exclusions for
actions on foods, food additives, color
additives, and GRAS substances which,
based on experience in reviewing these
types of actions, the Center for Food
Safety and Applied Nutrition (CFSAN)
has concluded will not significantly
affect the human environment.

As was explained previously, FDA is
proposing to remove criteria from
certain exclusions in current § 25.24.
For actions involving foods, food
additives, color additives, and GRAS
substances, the criteria for the
exclusions in current § 25.24(a)(10),
(b)(2), (b)(3), (b)(7), (b)(8), and (b)(9)
have been removed. These exclusions
can be located in proposed §§ 25.30(j),
and 25.32(b), (c), (f), (g), and (h). This
change is being made because the
provisions in proposed § 25.21
Extraordinary circumstances could
apply to any of the agency’s exclusions,
making certain criteria for individual
exclusions unnecessary.

In addition, to reflect current FDA
policy, the agency is removing from part
25 the environmental review
requirements for the establishment of
action levels for unavoidable poisonous
or deleterious substances in food or food
packaging, and for natural or
unavoidable defects in food that present
no health hazard. This change is
discussed below.

For the classes of actions proposed for
categorical exclusion in § 25.32(i), (j),
(k), (l), (o), (q), and (r), FDA has
traditionally required certain
information to assess the potential
environmental impact of the production
of the food additive, color additive, or
GRAS substance. In all cases, FDA has
found in its reviews that the production
of these substances did not significantly
affect the environment. The agency has
determined that FDA ordinarily will not
consider potential impacts at sites of
production of FDA-regulated products,
as discussed in section III.D of this
document.

a. Proposed § 25.32(f). Currently,
FDA’s NEPA procedures in § 25.24(b)(7)
provide for a categorical exclusion for
actions relating to the affirmation of a
food substance as GRAS if the substance
is already marketed for the use for
which affirmation is sought. FDA is
proposing to expand this categorical
exclusion in proposed § 25.32(f) to
include actions to establish and amend
regulations under part 181 (21 CFR part
181) for prior-sanctioned ingredients
that are already marketed in the United

States. Actions involving prior-
sanctioned ingredients are similar to
certain GRAS affirmation actions in that
the food substance is likely to be already
marketed in the United States for the
proposed use at the time the action is
being considered and will continue to
be marketed after the regulation is
published. As defined in § 170.3(l) (21
CFR 170.3(l)) and § 181.5(a), a prior
sanction shall exist only for a specific
use of a substance for which there was
explicit approval by FDA or the U.S.
Department of Agriculture (USDA)
before September 6, 1958. Actions to
affirm substances as GRAS or prior-
sanctioned for the specific uses for
which they were already marketed in
the United States create little or no
change in the introduction of the
substance into the environment.
Therefore, such actions have no
significant effect on the environment.

b. Proposed § 25.32(i). FDA is
proposing to amend its NEPA
procedures to categorically exclude
from the requirement to prepare an EA
actions to approve a food additive
petition or grant a request for exemption
from regulation as a food additive under
§ 170.39 (21 CFR 170.39) (threshold of
regulation) when a food additive is a
functional component of finished food-
packaging materials present at not
greater than 5 percent-by-weight. FDA
based this proposed exclusion on its
review of 95 petitions for food additives
in this class, all of which resulted in
FONSI’s, and on the evaluation of the
potential for future petitions in this
class to have significant environmental
effects. FDA has had limited experience
in considering the environmental
impact of threshold of regulation
submissions because the regulations
establishing a threshold of regulation
policy were recently issued (60 FR
36582, July 17, 1995). However, because
the information currently required for
such submissions is identical to the
information required for the food-
packaging class of indirect food
additives discussed in this section, the
agency believes that its experience with
the 95 food additive petitions is relevant
to these threshold of regulation
submissions and that these submissions
also warrant a categorical exclusion.

The agency’s evaluation of functional
components of food-packaging materials
present at not greater than 5 percent-by-
weight has traditionally included
consideration of potential impacts
relating to the disposal of food-
packaging materials containing the
additive and the use of natural resources
and energy.

To determine the potential for
significant introductions of substances

into the environment at the site of
disposal of food-packaging materials,
i.e., municipal solid waste landfill or
combustion sites, the agency currently
requires an estimate of the maximum
yearly market volume for the proposed
use of the food additive and the percent
of that amount that will become a
component of the finished food-
packaging material. To determine the
potential for significant introductions at
landfill sites, FDA estimated the
concentration of the additive that could
be present in landfill leachate for each
of the 95 petitions it reviewed for
additives used as functional
components of food-packaging
materials. FDA found that in virtually
all cases, the concentration of the
additives in landfill leachate was less
than 50 ppb. The concentration of the
additives in surface or ground water
receiving landfill leachate was expected
to be substantially less, taking into
consideration the mobility and
degradation of the additives in landfills
and their dilution in receiving waters.

Consequently, FDA determined in all
cases that these extremely low levels
would not have significant
environmental impacts at landfill sites.
The agency believes that approvals of
future petitions in this class are even
less likely to result in significant
introductions of substances at landfill
sites because EPA published new
landfill regulations in the Federal
Register of October 9, 1991 (56 FR
50978), that require new and expanded
landfills to have leachate collection
systems and liners to prevent leachate
from entering surface or groundwater.
Although operators of existing landfills
are not required to retrofit liner systems,
they are required to monitor
groundwater adjacent to existing
landfills and to take corrective action as
appropriate.

The agency’s evaluation of petitions
for additives used as functional
components of food-packaging materials
has also shown that there is little
potential for significant introductions
from the combustion of packaging
materials containing the additives.
These types of additives are used at low
levels in the packaging materials, ≤5
percent by weight, and, therefore, the
additional amounts of combustion
products emitted were found to be
insignificant compared to the levels
already being generated during
municipal solid waste combustion.
Because FDA’s experience shows that
the use levels for additives used as
functional components of food-
packaging materials are low, the agency
believes that future approvals will also
result in insignificant introductions into
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the environment at municipal solid
waste combustor sites.

Under current part 25, FDA requires
no documentation to assess potential
impact on energy and resource use if the
proposed additive is intended for the
same use as another additive already in
use and will not materially change the
potential uses of the packaging materials
to which it is added. The agency has
required sponsors to provide
information in an abbreviated EA
showing that these criteria are met.
Based on FDA’s experience in reviewing
petitions for functional components of
food-packaging materials, the agency
has found that petitioners generally
were able to demonstrate that a
proposed additive would compete with
and replace other, already regulated
additives and that approval would not
change the uses of the packaging
materials to which they were added. In
cases where a proposed additive did not
compete with and replace an already
regulated additive, the agency was still
able to conclude that there would not be
a significant impact on energy and
natural resource use largely because use
of the additive in food-contact articles
represented a very small fraction of total
usage.

Thus, based on the low levels of use
of these functional components of food-
packaging materials and on FDA’s
experience reviewing abbreviated EA’s
for these functional components, the
agency believes that approvals of future
submissions for such additives are
highly unlikely to have significant
effects on the environment. Therefore,
under proposed § 25.32(i) a requestor
need not ordinarily submit an EA.

c. Proposed § 25.32(j). FDA is
proposing to categorically exclude
actions to approve a food additive and
to grant a request for exemption from
regulation as a food additive under
§ 170.39 when the additive is a
component of food-contact surfaces of
permanent or semipermanent
equipment or of other food-contact
articles intended for repeated use
(proposed § 25.32(j)). This proposed
exclusion is based on FDA’s experience
with 43 petitions for additives used as
components of repeat-use food-contact
articles, all of which resulted in a
FONSI. FDA has had limited experience
in considering the environmental
impact of threshold of regulation
submissions for components of repeat-
use, food-contact articles because the
regulations establishing a threshold of
regulation policy were recently issued.
However, because the information
currently required for such submissions
is identical to the information required
for food additive petitions for these

types of indirect food additives used in
repeat-use, food-contact articles, the
agency believes that its experience with
the 43 food additive petitions is relevant
to these threshold of regulation
submissions and that approval of these
submissions warrants a categorical
exclusion.

In reviewing the petitions for
components of repeat-use, food-contact
articles, the agency’s evaluation of
environmental impact has traditionally
included consideration of potential
impacts relating to the disposal of the
food-contact articles containing the
additive. To determine the potential for
significant introductions of substances
into the environment at the sites of
disposal of food additives that are used
as components of the food-contact
surfaces of permanent or
semipermanent equipment, or of other
repeat-use articles, the agency currently
requires an estimate of the maximum
yearly market volume for the proposed
use of the additive. In reviewing
abbreviated EA’s for these additives,
FDA found that these additives
ordinarily have limited potential for
causing significant environmental
effects as a result of their use and
disposal. The potential for significant
introductions of substances to the
environment due to disposal is, in fact,
very low because of the long service life
of the food-contact equipment or other
repeat-use articles, of which additives in
this class are components, and the
limited market volumes of the additives
as estimated by the petitioners. Because
its actions on these petitions and
requests will not significantly affect the
environment, FDA will not ordinarily
require the preparation of an EA.

d. Proposed § 25.32(k). FDA is
proposing to categorically exclude
actions to approve food additive, color
additive, and GRAS affirmation
petitions for substances added directly
to food that are intended to remain in
food through ingestion by consumers
and that are not intended to replace
macronutrients in food. This proposed
exclusion is based on FDA’s experience
reviewing 21 petitions in this class, all
of which resulted in a FONSI. Examples
of the types of additives and GRAS
substances that belong to this class are
the color additives added to foods listed
in 21 CFR parts 73 and 74, most of the
direct food additives listed in part 172
(21 CFR part 172), and certain GRAS
substances listed in part 184 (21 CFR
part 184). Examples of substances that
are not included in the class for which
this categorical exclusion is being
proposed are the substances intended to
replace macronutrients in food (such as
sweetening agents intended to replace

sugar, e.g., see §§ 172.800 and 172.804,
and fat substitutes, e.g., § 184.1498).

The agency’s evaluation of the
environmental effects of substances
added directly to food has included
consideration of the potential for
impacts from the disposal of human
waste products containing the
petitioned substance and/or its products
of digestion and metabolism, and from
the use of natural resources and energy.

The substances added directly to food
considered here will be ingested by
consumers as components of food
containing these substances. After
ingestion, these substances are either
digested and/or metabolized to other
substances or excreted largely intact. In
all cases, the agency’s review of past
actions on substances added directly to
food resulted in decisions to issue
FONSI’s. To address the potential for
environmental impacts from disposal of
this class of substances, the agency’s
FONSI’s relied on one or more of the
following scenarios: (1) The agency’s
approval of the petition resulted in very
low levels (in the low ppb range or
lower) of the substances in either
effluents and/or sewage sludge from
publicly owned wastewater treatment
plants and these levels were determined
not to be toxic to organisms in the
environment; (2) the petitioned
substance was digested and/or
metabolized by humans such that only
products of digestion and metabolism
were expected to be excreted and these
products were the same as (or very
similar to) the products of digestion and
metabolism resulting from human food;
such products should have no potential
for significant environmental effects
because wastewater treatment facilities
are already designed to handle them; or
(3) the petitioned substance was
excreted largely intact but was rapidly
degraded into nontoxic products either
in wastewater treatment plants or in the
environment.

FDA’s experience shows that
substances added directly to food and
intended to remain with food through
ingestion that are the subject of new
petitions will have use and disposal
patterns similar to those described
above and will not be toxic to organisms
in the environment at the expected
levels of exposure. Thus, use and
disposal of such substances are not
expected to result in significant
environmental effects.

The agency has also found, as a result
of its review of petitions for substances
in the class being considered here, that
in no case was there potential for
significant impacts on energy and
natural resources. These findings relied
on one or more of the following
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scenarios: (1) The substances were
expected to compete with and replace
other already regulated substances with
no significant change in the overall use
of natural resources or energy, (2) the
substances are also used in nonfood
contact situations and the food-contact
usage represented a small increase in
the overall production and usage of the
substance such that the small increase
in the uses of natural resources and
energy was not significant, or (3) the
predicted market volumes for the
petitioned substances were very small
so that the use of natural resources and
energy for the petitioned substances was
very limited. In no case did the agency
find that there would be any effects on
threatened or endangered species.
Because the use and disposal of
substances added directly to foods and
intended to remain with foods through
ingestion has no significant effect on the
environment and has very limited
potential for significant effects on
energy and natural resources, EA’s for
these substances will not ordinarily be
required.

e. Proposed § 25.32(l). FDA is
proposing to categorically exclude
actions to approve color additives used
in contact lenses, sutures,
polymethylmethacrylate filaments used
in supporting haptics for intraocular
lenses, bone cement, and in other FDA-
regulated products that involve similar
low levels of use. The agency reviewed
EA’s for 20 color additive petitions for
these types of uses and found that all
proposed uses involve small amounts of
color additives. Because of the nature of
these uses, the highest annual market
volume encountered for any of these
color additives was 12 kilograms (kg),
while most of the petitioned uses
involved considerably less than 5 kg.
Consequently, the environmental
introduction levels of the color
additives from manufacture, use, and
disposal would be exceedingly small.
FDA’s experience shows that petitions
for color additives in these types of
applications will have very low market
volumes such that only extremely low
levels of substances will be introduced
into the environment and will not cause
significant environmental effects.
Therefore, FDA is proposing to
categorically exclude actions on such
petitions from the requirement to
prepare an EA.

f. Proposed § 25.32(m). FDA is
proposing to categorically exclude
actions to prohibit or otherwise restrict
or reduce the use of a substance in food,
food packaging, or cosmetics, e.g., the
withdrawal of approval for the use of a
food or color additive, removal of the
use of a substance from a GRAS list (21

CFR parts 182, 184, and 186), or
prohibition of the use of a prior-
sanctioned substance (defined under
§§ 170.3(l) and 181.5(a)). The agency has
prepared EA’s for 12 actions to
withdraw approval for the use of a food
or color additive or to prohibit the use
of a substance in food. The agency has
prepared only one EIS for the
withdrawal of approval of a food
additive. In 1978, the agency prepared
an EIS for its action to prohibit the use
of certain chlorofluorocarbons in food,
food additive, drug, animal food, animal
drug, cosmetic, and medical device
products as propellants in self-
pressurized containers (43 FR 11301,
March 17, 1978). The specified
chlorofluorocarbons were prohibited
because their continued use was
predicted to result in the depletion of
the stratospheric ozone layer. FDA
prepared the EIS as part of an
interagency effort to address this
problem. CEQ determined that an EIS
was necessary for this particular action
because of the controversy surrounding
the scientific issues associated with the
potential effects of these chemicals on
stratospheric ozone. The agency
considers its action on
chlorofluorocarbons to be an exception.
It is the only action of this type that
involved potentially significant effects
on the environment.

The effect of withdrawing approval or
prohibiting the use of a substance is to
reduce or eliminate environmental
exposure to that substance. Thus, no
potential exists for direct adverse
environmental effects from the agency’s
prohibition of the use of a substance. It
may sometimes be necessary, however,
to consider the potential indirect
environmental effects that would result
from increased use of substitutes for the
prohibited substance. Since the agency
began considering the environmental
impact of its actions under NEPA, it has
not found that significant adverse
environmental effects would result from
the increased use of a substitute for a
food or color additive or other food
substance that was being restricted. In
the agency’s evaluation of past actions
in this class, the agency has found that
there are frequently a number of
substitutes for the prohibited substance.
Thus, the increase in production, use, or
disposal of substitutes is spread among
a number of substances. Further,
environmental exposure to any one
substitute is minimal. In some cases, the
agency has found that substitutes have
been previously subjected to
environmental review under NEPA by
the agency, and that this review
encompassed the use of the substitute as

a replacement for the prohibited
substance and resulted in an EA and
FONSI being prepared. Any new food or
color additive that may be developed to
replace a prohibited one would undergo
environmental review during the
premarket approval process.

g. Proposed § 25.32(n). FDA is
proposing to categorically exclude
actions to issue, amend, or revoke
regulations pertaining to infant
formulas. FDA is proposing to exclude
actions on infant formulas because they
have little or no potential for adverse
environmental effects. The preparation,
distribution, and directions for use of
infant formulas are carefully controlled
by regulations in 21 CFR parts 106 and
107 and, along with other foods, by the
CGMP regulations in 21 CFR part 110.
In addition, the nature of this product,
a food designed for infants, means that
the product itself is very unlikely to
cause adverse environmental impacts.
Infant formulas are expected to be used
and disposed of in a manner similar to
other human food, but infant formulas
form only a small fraction of the total
human food supply since they are used
only in the first year or 2 of human life.
Therefore, it is unlikely that future
actions on infant formulas will have
potential for significant environmental
effects, and thus, FDA is proposing to
exclude them from the requirement to
prepare an EA.

h. Proposed § 25.32(o). FDA is
proposing to exclude actions to approve
a food additive petition when an
additive is the intended expression
product(s) present in food derived from
new plant varieties. The proposed
exclusion is based on our determination
that the USDA Animal and Plant Health
Inspection Service (APHIS) has lead
responsibility, under the Federal Plant
Pest Act (7 U.S.C. 150aa et seq.), to
prevent the movement and
dissemination in the United States of
plant pests. Under that authority, USDA
APHIS addresses the potential of new
plant varieties to pose a plant pest risk
in accordance with the requirements
mandated under NEPA. USDA
considers the potential for risk in a very
broad context, so that not only is direct
disease or damage to plants and plant
materials considered as a component of
plant pest risk, but indirect effects on
beneficial or other organisms in the
agronomic context are also addressed.
Before issuing a determination of
nonregulated status for an organism that
has been subject to USDA oversight
because it was considered to present a
potential risk of being a plant pest,
USDA conducts an environmental
analysis in compliance with its NEPA
requirements that addresses plant pest
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risk characteristics, disease and pest
susceptibilities, expression of any
introduced gene products and effects
thereof, new enzymes, or changes to
plant metabolism, weediness of the
plant, impact on the weediness of any
other plant with which it can
interbreed, agricultural or cultivation
practices, effects of the plant on
nontarget organisms, indirect plant pest
effects on other agricultural products,
transfer of genetic information to
organisms with which it cannot
interbreed, and any other information
believed to be relevant to a
determination. The issues considered by
FDA are the same or a subset of the
issues that USDA addresses as part of its
NEPA review. Therefore, a NEPA review
by FDA would be redundant.

i. Proposed § 25.32(p). FDA is
proposing to categorically exclude
actions under part 101 (21 CFR part 101)
to issue, amend, or revoke a regulation
in response to a reference amount
petition (§ 101.12(h)), a nutrient content
claim petition (§ 101.69), a health claim
petition (§ 101.70), or a petition
pertaining to the label declaration of
ingredients (§ 101.103). The agency has
regulations pertaining to various aspects
of food labeling in part 101. These
regulations include provisions that
enable interested persons to petition the
agency to issue regulations on several
subjects related to labeling, listed above.
These petitions must include, under
current regulations, either a claim for
categorical exclusion under current
§ 25.24 or an EA under current § 25.31.

Current § 25.24(a)(11) contains an
exclusion for the establishment or
repeal by regulation of labeling
requirements for marketing articles, ‘‘if
there will be no increase in the existing
levels of use or change in the intended
uses of the product or its substitutes.’’
The criteria are intended to ensure that
the excluded labeling actions will not
cause significant environmental effects.
This exclusion can be used with
petitions of the type listed above, if
petitioners demonstrate that the criteria
are met. For those actions that would
not qualify for exclusion under current
§ 25.24(a)(11) because there will be an
increase in the use of the product, FDA
now believes that this increased use will
not have significant environmental
effects. Thus, the agency has determined
that a specific unqualified categorical
exclusion for petitions related to food
labeling is appropriate.

When changes in the labeling on food
products are allowed, there is a
potential for changes in the levels of
use, and in the intended uses, of such
products or their substitutes. In fact,
nutrient content claims and health

claims are generally intended to
increase the use of the labeled product.
However, the changes that will result
from FDA’s actions on the types of
petitions listed above will be
modifications of the purchasing and
consumption habits of consumers. A
food labeled in the newly allowed
manner will be purchased and
consumed instead of another food that,
for a variety of reasons, will not be
labeled in this new manner. The net
result will be the substitution of one
food for a similar food. Thus, no
significant adverse effects on the
environment will result. Therefore, the
agency is proposing that its future
actions on petitions for the issuance,
amendment, or revocation of regulations
on reference amounts customarily
consumed per eating occasion
(§ 101.12(h)), on nutrient content claims
(§ 101.69), on health claims (§ 101.70),
and on the label declaration of
ingredients (§ 101.103) be categorically
excluded from the preparation of an
environmental assessment.

j. Proposed § 25.32(q). FDA is
proposing in § 25.32(q) to categorically
exclude from the requirement to submit
an EA actions to approve food additive
petitions for substances registered by
EPA under the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA)
(7 U.S.C. 136 et seq.) for the same use
requested in the petition. FDA has had
limited experience in considering the
environmental impact of threshold of
regulation submissions for substances
registered by EPA under FIFRA because
the regulations establishing threshold of
regulation policy were recently issued.
However, because the information
currently required for such submissions
is identical to the information required
for food additive petitions for these
types of substances, the agency believes
that its experience with food additive
petitions is relevant. This proposed
exclusion is based on FDA’s experience
reviewing 12 petitions in this class, all
of which resulted in a FONSI. All of
these petitions were for antimicrobial
substances used either in the processing
of food or in food-packaging materials.

FDA’s evaluation of the potential
environmental effects of antimicrobial
substances has included consideration
of potential impacts at the site of use
and disposal of the antimicrobial
substance, and from the use of natural
resources and energy. Currently, for the
use sites of antimicrobial substances,
petitioners are directed to rely on
information in studies submitted to EPA
for registration of the product under
FIFRA, and to describe any potential
adverse environmental effects
determined by EPA. Petitioners may

submit a brief description and summary
of results of EPA studies in lieu of the
complete test reports. For use sites, FDA
has based its environmental decision on
a prediction of exposure levels, using
introduction and fate information, that
is compared with relevant toxicological
data to determine the potential for
significant environmental effects.

The agency’s experience with
antimicrobial petitions has been that,
before an antimicrobial product can be
used in food-contact situations, EPA
will have already examined the
environmental risks and benefits of
registering the product under FIFRA.
The parallel between EPA’s review and
FDA’s environmental review is
illustrated by FDA’s finding that it has
not had to require environmental testing
for antimicrobial products because such
tests were already conducted as part of
EPA’s review. In addition, antimicrobial
substances that are used and discharged
at point sources within the United
States are subject to the requirements of
National Pollution Discharge
Elimination System (NPDES) permits
under the Clean Water Act (33 U.S.C.
1251 et seq.). In registering a product
under FIFRA, EPA requires the label to
state that: (1) The product is not to be
discharged into lakes, streams, ponds,
estuaries, oceans, or other waters unless
in accordance with the requirements of
an NPDES permit and unless the
permitting authority has been notified
in writing prior to discharge; and (2) the
product is not to be discharged to sewer
systems without previously notifying
the local sewage treatment plant
authority. EPA also requires, if
necessary, that labels contain
information such as a warning of
toxicity to fish and/or wildlife, as
specified in 40 CFR 156.10(h)(2)(ii).
Thus, FDA has found that its assessment
of the fate and effects of antimicrobial
substances essentially duplicates the
review by EPA under FIFRA and, to
some extent, the review by NPDES
permitting authorities under the Clean
Water Act.

Currently, petitioners must address
the potential for impact on the use of
natural resources and energy as required
in an EA by specifying the natural
resources and energy required to
produce, transport, use, and/or dispose
of a given amount of the product that is
the subject of the action. FDA’s
experience with this area of potential
impacts is that these types of substances
almost always compete with and replace
other similar substances so that there is
little or no change in the use of natural
resources and energy. Thus, FDA
believes that future food additive
petitions for the same use as pesticides
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approved by EPA under FIFRA will
have little or no potential for significant
environmental impacts and that FDA’s
actions on these petitions warrant
exclusion from the requirement to
prepare an EA.

k. Removal of action levels. At the
time the current environmental
regulations were issued, the agency
believed that the establishment of an
action level required environmental
review. Thus, the agency included a
paragraph for the establishment of
action levels in current § 25.22(a)(11)
and specified an EA format in current
§ 25.31d. FDA also provided a
categorical exclusion in current
§ 25.24(b)(6) for action levels for natural
or unavoidable defects in food for
humans or animals if these defects
presented no health hazard.

In 1987, in a limited holding, the
Court of Appeals for the D.C. Circuit in
Community Nutrition Institute v. Young,
818 F.2d 943 (D.C. Cir. 1987), found that
FDA was treating its action levels as
substantive, legislative rules and, thus,
action levels were subject to the notice-
and-comment requirements of the
Administrative Procedure Act (5 U.S.C.
551 et seq.). The court recognized,
however, that FDA could proceed by
action levels that are not binding rules.
Since the court’s holding, FDA has
followed this approach. Under its
statutory authority under 21 U.S.C.
342(a)(1), (a)(2)(A), and 346 to limit the
amount of poisonous or deleterious
substances in food, FDA establishes
‘‘action levels’’ to inform food producers
of the level of contaminants in food that
may result in regulatory action. Action
levels are not intended to bind the
public, or FDA, or to create or confer
any rights, privileges, immunities, or
benefits on or for any private person,
but are intended merely for internal
FDA guidance for deciding whether to
bring an enforcement action. The
establishment of an action level is not
agency action and is not subject to
NEPA.

Moreover, under CEQ regulations (40
CFR 1508.18(a)), bringing judicial,
administrative, civil, or criminal
enforcement actions is not major
Federal action. Because establishment of
action levels is intended merely for
internal guidance for deciding whether
to bring an enforcement action,
establishment of an action level is not
major Federal action.

Therefore, FDA is proposing to
remove all references to action levels
from part 25. The agency will continue
to apply these regulations to the
establishment of tolerances for
poisonous or deleterious substances in
food for human or animal consumption

or in packaging materials intended for
use with human food and animal feeds.

l. Proposed § 25.32(r). FDA is
proposing to categorically exclude
actions to approve a food additive, a
color additive, or a GRAS affirmation
petition for a substance that occurs
naturally in the environment, when the
action is not expected to alter
significantly the concentration or
distribution of the substance, its
metabolites, or degradation products.
This proposed exclusion is based on
FDA’s review of 19 petitions for
substances in this class, all of which
resulted in a finding of no significant
impact.

The agency currently requires limited
information for substances that occur
naturally in the environment, as
specified in the abbreviated EA format
in current § 25.31a(b)(5). This format
focuses on whether the use of the
substance can reasonably be expected,
on the basis of all available evidence, to
alter significantly the concentration and
distribution of the substance, its
metabolites, or degradation products in
the environment and on information
about the environmental effects of
substances expected to be emitted into
the environment. From its review of 19
petitions, the agency has found that the
use of naturally occurring substances as
food additives, color additives, or GRAS
substances did not alter significantly the
concentration and distribution of the
substance, its metabolites or degradation
products in the environment, and
therefore, substances emitted into the
environment did not have adverse
environmental effects.

Among the 19 petitions for naturally
occurring substances reviewed by the
agency were several petitions for
substances intended to replace
macronutrients in food. In § 25.32(k),
FDA is not proposing to exclude from
the requirement to prepare an EA
petitions for substances intended to
replace macronutrients. However, when
a macronutrient replacement is also a
substance that occurs naturally in the
environment, the categorical exclusion
proposed here will apply, unless the
agency finds that extraordinary
circumstances exist, as delineated in
proposed § 25.21.

4. Veterinary Drugs and Feed Additives
The National Performance Report,

‘‘Reinventing Food Regulations,’’
January 1996, announced FDA’s
proposal to reduce the number of EA’s
submitted by industry under NEPA by
increasing the number of categorical
exclusions for actions relating to animal
drugs, animal feeds, and food and color
additives, which as a class have no

individual or cumulative significant
effects on the environment. As
described below, in fulfillment of this
commitment, FDA is proposing
additional categorical exclusions for
actions on animal drugs and feed
additives that, based upon its
experience in reviewing these types of
actions, the Center for Veterinary
Medicine (CVM) has concluded will not
significantly affect the human
environment.

Under proposed § 25.33(a), actions
relating to new animal drug applications
(NADA’s), abbreviated applications, and
supplements to such applications that
do not increase the use and disposal of
the substances are categorically
excluded.

Proposed § 25.33(a) includes the
categorical exclusions listed in current
§ 25.24(d)(1) and (d)(2), and broadens
the categorical exclusion to allow FDA
to categorically exclude other actions
that do not result in increased use of a
drug and, consequently, do not result in
an increase in the expected level of
environmental exposure. For example,
the approval of a supplement for a new
manufacturing site is not specifically
listed but may be categorically excluded
if it is not expected to result in
increased use of the substance for which
the supplement was submitted.
Proposed § 25.33(a)(7) for animal drugs
used in feeds is the same as current
§ 25.24(d)(2) but has been revised for
clarity because FDA approves animal
drugs for use in animal feeds.

The categorical exclusions in
proposed § 25.33(a) include actions
relating to abbreviated new animal drug
applications (ANADA’s) in recognition
of the creation of ANADA’s under the
1988 Generic Animal Drug and Patent
Term Restoration Act (GADPTRA) (21
U.S.C. 301 note). An ANADA is merely
an abbreviated form of an NADA and
seeks to effectuate the same action,
approval of an animal drug. Therefore,
the nature of environmental
considerations is similar. For animal
drugs not otherwise excluded in
§ 25.33(a), the agency is reserving
§ 25.33(b) to provide for a categorical
exclusion analogous to that contained in
proposed § 25.31(b) for human drugs.
The categorical exclusion would be for
actions that increase the use of an
animal drug in the instance that the
agency determines a level at or below
which the concentration of the
substance in the environment does not
significantly affect the environment.

FDA recognizes that proposed
§ 25.31(b) for human drugs allows for a
categorical exclusion for increased uses
of human drugs if the concentration of
the substance in the aquatic
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environment will be at or below 1 ppb.
At this time, FDA is not adopting a
specific environmental concentration
from use of animal drugs because the
agency is still conducting a
retrospective review of environmental
assessments for these products and a
review of relevant environmental
science. The Animal Health Institute
and FDA/CVM held an Environmental
Risk Assessment Workshop on February
20 and 21, 1996, to establish a
comprehensive ecological risk
assessment process for the evaluation of
animal health products. Following this
opportunity for public debate, and for
drugs not otherwise excluded, FDA will
adopt a risk assessment paradigm for
determining environmental
introductions for animal drugs and an
environmental concentration at or
below which no meaningful
environmental effects are expected to
occur.

Proposed § 25.33(c) would
categorically exclude any action on an
NADA, abbreviated application, or a
supplement to such actions for
substances that occur naturally in the
environment, when the action is not
expected to alter significantly the
concentration or distribution of the
substance, its metabolites, or
degradation products in the
environment. Currently, FDA’s
regulations require an abbreviated EA
for an animal drug substance that occurs
naturally in the environment. These
abbreviated EA’s require information
about the production site and about
whether the use of the product will
significantly alter the concentration,
distribution, and effect of the natural
substance in the environment.

Since the publication of the NEPA
regulations in 1985, FDA has reviewed
abbreviated EA’s for substances that are
naturally occurring. FDA has found that
actions on submissions for these
substances will not affect the
environment if the action will not
significantly alter the concentration or
distribution of the natural substance in
the environment. Under these
circumstances, the agency has prepared
FONSI’s.

Therefore, the proposed regulations
would categorically exclude actions on
an NADA, abbreviated application, or a
supplement to such applications for
substances that occur naturally in the
environment when the action is not
expected to alter significantly the
concentration or distribution of the
substance, its metabolites, or
degradation products in the
environment. FDA has access to
information regarding metabolites and
degradation products to aid in

determining if the categorical exclusion
request is appropriate. Neither an EA
nor an EIS would be required for such
actions. When an action does alter
significantly the concentration or
distribution of the products, its
metabolites, or degradation products in
the environment, e.g., when the use and
disposal will occur in a geographic area
where the substance is not naturally
occurring, an environmental assessment
may be required.

Proposed § 25.33(d) includes
categorical exclusions for actions
relating to approval of applications for
animal drugs intended for use in
nonfood animals, for local or general
anesthesia, for ophthalmic or topical
applications, for the treatment of a
disease occurring in minor species
animals, as defined in § 514.1(d)(1)(i)
(21 CFR 514.1(d)(1)(i)), and for use
under prescription or veterinarian’s
order. Under current § 25.31a(b)(4), FDA
requires abbreviated EA’s to be
submitted as part of any request for such
approvals. These abbreviated EA’s
require environmental information for
production sites. Since the publication
of the NEPA regulation in 1985, CVM
has reviewed many abbreviated EA’s for
these types of products. In every
instance, the agency has prepared a
FONSI because the manufacturing was
determined to be in compliance and
would remain in compliance with the
Federal, State, and local environmental
requirements that apply to the site of
manufacturing, and the market volume
for such products was so low that FDA
found, based on its experience, the
drugs would not significantly affect the
environment. Furthermore, as the
agency explains in section III.D. of this
document, the agency has determined
that ordinarily FDA will not consider
potential impacts at the site of
production.

The categorical exclusion for local
and general anesthetic products applies
only to those products that are
administered individually. Some
anesthetic products may be intended to
be administered to many animals or in
significant quantities. In these instances,
potential environmental effects exist
that require environmental analysis. The
exclusion for ophthalmic and topical
products is limited to those products
intended for nonsystemic use. Products
used systemically could result in greater
environmental introductions that could
potentially affect the environment and,
therefore, require further environmental
analysis. Furthermore, FDA is clarifying
that the categorical exclusion for drugs
for minor species applies only to those
animal drugs that have been previously
approved for use in another or the same

species when similar animal
management practices are used. When
management practices are different,
environmental introductions and
impacts may also be different and
require environmental analyses. Minor
species include wildlife and endangered
species (§ 514.1(d)(1)(ii)).

The categorical exclusion for animal
drugs used under prescription or
veterinarian’s order applies only to
animal drugs for therapeutic uses as
defined in section 201(g)(1)(B) of the act
(21 U.S.C. 321(g)(1)(B)). Based on its
experience in reviewing EA’s for these
products, FDA has found that
prescription products are generally
administered individually to a limited
number of animals for a limited amount
of time. Therefore, there are no
significant environmental effects.
However, FDA may require an EA if the
agency determines that there are
extraordinary circumstances associated
with the use of such a product.

Current § 25.24(d)(4) categorically
excludes actions on an investigational
new animal drug application (INAD) if
the drug to be shipped under such
notice is intended to be used for clinical
studies or research in which wastes will
be controlled or the amount of wastes
expected to enter the environment may
reasonably be expected to be nontoxic.
Under proposed § 25.33(e), FDA would
categorically exclude all actions on
INAD’s. In many cases, FDA’s actions
on INAD’s do not significantly increase
the use of the drug and, thus, the
amount of drug introduced into the
environment. Therefore, no changes in
environmental effects will occur. In
those cases where an increase in use of
a drug may occur as a result of an
investigation under an INAD, FDA’s
experience from reviewing many actions
on INAD’s shows that significant
environmental effects will not occur
because the use of such drugs is limited
and controlled.

Proposed § 25.33(f) would
categorically exclude actions on
applications submitted under section
512(m) of the act (21 U.S.C. 360b(m)).
FDA is proposing to exclude actions on
such applications because they permit
feed manufacturers to manufacture
animal feed bearing or containing new
animal drugs previously approved for
use in feeds. The potential for
environmental effects to occur is
considered at the time the new animal
drug is approved for use in feed.
Therefore, there is no need to require an
additional EA each time the agency
considers approval of an application
submitted under section 512(m) of the
act.
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Current § 25.24(d)(3) categorically
excludes withdrawals of approval of
NADA’s when the drug is no longer
marketed or at the request of the
application holder. Under proposed
§ 25.33(g), FDA would categorically
exclude withdrawals of approval of
ANADA’s, as well as withdrawals of
approval of NADA’s, without
conditions. FDA has determined that
withdrawal of an NADA or ANADA
approval does not significantly affect
the environment because any change in
introduction of the drug will generally
be a decrease.

Under proposed § 25.33(h), FDA
would categorically exclude actions to
withdraw the approval for uses of food
additives in animal feeds or to remove
substances for use in animal feeds from
the GRAS list or to remove substances
from the GRAS list (parts 182, 184, or
186). Withdrawal or removal of a food
additive substance that reduces or
eliminates animal feed use will not
significantly affect the environment
because any change in introduction of
the substance to the environment will
generally be a decrease.

In those cases where the withdrawal
of the NADA, ANADA, or FAP, or GRAS
substance has resulted in the use of a
substitute product, the agency has found
in all instances that the increased use of
the substitutes will not significantly
affect the environment.

FDA is proposing to eliminate the
categorical exclusions under current
§ 25.24(d)(5) and (d)(6) because FDA
does not do testing and certification of
batches of antibiotics for animal use,
and FDA does not use monographs for
animal drugs. FDA is proposing to
eliminate current § 25.24(d)(7). This
action takes place under an INAD, and
its effect is to set the standard for
approving ANADA’s. FDA will
determine whether it needs to consider
environmental effects when it approves
individual ANADA’s.

5. Devices and Electronic Products
The agency is proposing to

redesignate current § 25.24(e) as
proposed § 25.34 and to remove criteria
in § 25.24(e)(4) and (e)(7), now
incorporated in proposed § 25.21
Extraordinary circumstances.

D. Subpart D—Preparation of
Environmental Documents

The proposed rule would reorganize
current subpart C of part 25 to improve
the usefulness and readability of the
current regulations.

Proposed § 25.40(b) would eliminate
the EA and abbreviated EA formats and
delete any reference to formats. After
consultation with CEQ, the agency has

decided to remove the standard formats
from part 25, and to provide appropriate
formats in guidance documents.
Guidance documents, which do not
bind the agency or the public, are more
easily revised. Use of such documents
will give FDA greater flexibility to tailor
environmental documents to reflect
state-of-the-art developments in
environmental analysis and to assist
companies in focusing on important
environmental issues. Information/
guidance concerning the nature and
scope of information that an applicant
or petitioner should submit in an EA
may be obtained from the center
responsible for the action subject to
environmental evaluation (proposed
§ 25.40(c)).

In the Federal Register of January 11,
1996, FDA announced the availability of
a guidance document entitled,
‘‘Guidance for Industry for the
Submission of an Environmental
Assessment in Human Drug
Applications and Supplements’’ (61 FR
1031). The guidance, prepared by CDER,
is intended to assist industry by
providing guidance on how to prepare
EA’s for submission to CDER as part of
NDA’s, antibiotic applications, ANDA’s,
abbreviated antibiotic applications, and
IND’s. This guidance will be amended
to reflect the final regulations and
categorical exclusions and to include
biologic products subject to licensure
under the PHS Act. The guidance
document employs a tiered approach to
testing and accepts the use of test
methods recognized and recommended
by competent authorities such as FDA
(see e.g., FDA’s EA Technical Assistance
Handbook), EPA (see 40 CFR parts 796
and 797) and the Organization for
Economic Co-operation and
Development. Under the proposed rule,
this approach will continue to be
acceptable.

The current formats in part 25 focus
the environmental analysis on the use
and disposal from use of FDA-regulated
articles but also address production
impacts. FDA proposes to maintain this
focus in the proposed revised
regulations, but, for the following
reasons, is proposing to change the way
it addresses production impacts. To
address the potential environmental
impacts from production of FDA-
regulated articles, FDA currently
requires a limited amount of
information to make sure that the article
will be produced in compliance with
applicable emissions requirements.
Specifically, the agency requires that the
following information be included in an
EA: A list of the substances expected to
be emitted, the controls exercised, a
citation of applicable emissions

requirements and statement of
compliance with these requirements,
and a discussion of the effect the
approval of the petition will have on
compliance with these requirements.

FDA recognizes, however, that
Federal, State, and local environmental
protection agencies have the
responsibility for issuing regulations,
permitting and licensing facilities, and
enforcing compliance with the
requirements that these agencies have
determined are necessary to ensure
adequate protection of the environment
from emissions from production
operations. Regulating emissions from
production sites requires balancing
between air, water, and solid waste
emissions for all production operations
carried out at a production site and in
the region with consideration of the
costs of compliance and available
technology that requires expertise found
primarily in Federal, State, and local
environmental agencies. As required by
environmental regulations and/or as
conditions of retaining licenses and
permits, manufacturers must obtain or
modify permits and provide information
to these agencies when production
operations are initiated or changed. The
information required to be provided to
FDA regarding production impacts and
compliance with emission requirements
is information that is generally required
to be provided to or is known by other
agencies whose responsibility is to
monitor compliance.

FDA has reviewed hundreds of EA’s
in which information regarding the
manufacturing site, such as emitted
substances and emission controls, was
provided. As a result of this review,
FDA has found that FDA-regulated
articles produced in compliance with all
applicable emission requirements (e.g.,
Clean Air Act, Clean Water Act,
Occupational Safety and Health Act)
will not significantly affect the
environment. Based on these findings,
FDA has determined that it is no longer
necessary to review a company’s
compliance with Federal, State, and
local environmental laws and FDA is
proposing to delete the requirements for
the submission of emission information
for production sites. Accordingly, under
the proposed regulations, FDA will
continue to focus its environmental
reviews on the use and disposal from
use of FDA-regulated articles, and FDA
will no longer routinely require
submission of information regarding
manufacturing sites or a certification of
compliance with Federal, State, and
local emission requirements. However,
if information available to the agency or
the applicant establishes that the
general or specific emission
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requirements promulgated by Federal,
State, or local environmental protection
agencies do not address unique
emission circumstances and the
emissions may harm the environment,
this would be sufficient grounds for
requesting manufacturing information
in an EA. FDA generally requires
manufacturing information to be
submitted as part of applications or
petitions for FDA-regulated articles.
This information will aid FDA in
determining if a categorical exclusion
request is appropriate.

Proposed § 25.40(a) includes
additional information found in the
CEQ regulations to clarify that the EA
shall include brief discussions of the
need for the proposal, alternatives,
environmental impacts of the proposed
action, and a listing of agencies and
persons consulted, and include
additional information to clarify the
scope and focus of an EA.
Environmental documents shall
concentrate on timely and significant
issues, not amass needless detail. To
that end, the agency has included some
general information regarding the
acceptability of using a tiered testing
scheme. A tiered testing scheme results
in test termination when sufficient data
are available to assess the potential
environmental fate and effects of an
FDA-regulated article in the
environment. Specific information
regarding tiered testing will be provided
in guidance documents. Although the
number of pages for any EA may vary
in relation to the complexity of the
issues, generally they should not exceed
30 pages, not including test reports and
data.

The agency is proposing to add
§ 25.40(b) to clarify that CEQ regulations
(40 CFR 1506.5(b)) place ultimate
responsibility on FDA for the scope and
content of environmental analyses.
Thus, FDA may require additional
information from applicants or may
itself include additional information in
environmental documents (EA’s,
FONSI’s, or EIS’s) when warranted.
Proposed § 25.40(c) would include
information found in current § 25.30(a)
and encourages applicants or petitioners
who submit EA’s to FDA to consult with
FDA regarding the appropriate scope
and content for EA’s for the requested
action. Proposed § 25.40(d) discusses
incorporation of information in an EA
by reference.

Proposed § 25.41 would include
information on FONSI’s that is found in
current § 25.32(a) and (c). The agency is
proposing to delete the language on
notices of intent and draft, final, and
supplemental EIS’s, found in current
§ § 25.33 and 25.34, because the CEQ

regulations describe the process for
determining the scope of an EIS and
provide detailed requirements for the
preparation of draft and final EIS’s.
Thus, this information is duplicative
and unnecessary in FDA regulations (40
CFR 1501.7 and part 1502).

Proposed § 25.42 would describe the
subject matter that needs to be
discussed in an EIS and references the
CEQ regulations governing the
requirements for preparation of an EIS.
Proposed § 25.42(c) fulfills the CEQ
requirement under 40 CFR 1502.9(c)
that FDA adopt procedures for
introducing a supplement into its
administrative record.

The agency is proposing to add new
§ 25.43 to clarify the agency’s existing
responsibility under the CEQ
regulations to prepare a concise public
record of decision for cases requiring
EIS’s (40 CFR 1505.2).

Proposed § 25.44 would include
information found in current § 25.10(b),
describing the responsibilities of lead
and cooperating agencies. The agency is
proposing to delete duplicative and
unnecessary information on lead and
cooperating agencies that is already
found in the CEQ regulations, and to
delete the first sentence in current
§ 25.10(b) because it is self-evident that
FDA will be the lead agency for
programs administered by FDA.

Proposed § 25.45 would include
information from current § 25.42,
describing who the responsible agency
official will be and his or her
responsibilities. The agency is
proposing to remove information in
current § 25.42 that is duplicative of
requirements already found in CEQ
regulations.

E. Subpart E—Public Participation and
Notification of Environmental
Documents

The proposed rule would improve the
usefulness and readability of the
regulations by reorganizing current
subpart D of part 25, ‘‘agency
decisionmaking’’ (now proposed
‘‘Public Participation and Notification of
Environmental Documents’’) by deleting
unnecessary information that is
duplicative of requirements found in the
CEQ regulations, and, as discussed
above, moving information to other
relevant sections. Proposed subpart E
would now address public participation
in the NEPA process and clarify
circumstances under which
environmental documents will publicly
be disclosed. These revisions are
consistent with our responsibilities
under the CEQ regulations and under
Executive Order 12898, Federal Actions
to Address Environmental Justice in

Minority Populations and Low Income
Populations, February 11, 1994.

CEQ regulations require that agency
procedures ensure full compliance with
NEPA to the extent possible, unless
existing law applicable to the agency’s
operations expressly prohibits or makes
compliance impossible (40 CFR 1500.6).
Proposed § 25.50 clarifies that laws
governing public disclosure may limit
FDA’s ability to comply with NEPA and
CEQ regulations.

Proposed § 25.51(a) and (b), public
disclosure of FONSI’s and EA’s, would
include the public disclosure
information found in current § 25.30(b)
and 25.41(b). The proposed rule would
move the information relating to
statutory timeframes from current
§ 25.40(c) to proposed § 25.51(b)(1).

Proposed § 25.52 would add new
information relating to the public
disclosure of EIS’s.

F. Subpart F—Other Requirements
Current subpart E will be renumbered

as subpart F. The agency is not
proposing to amend this subpart.

IV. Environmental Impact
Considerations

The agency has determined under
current 21 CFR 25.24(a)(8) that this
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an EA
nor an EIS is required.

V. Analysis of Impacts
FDA has examined the impacts of the

proposed rule under Executive Order
12866, under the Regulatory Flexibility
Act (Pub. L. 96–354), and under the
Unfunded Mandates Reform Act (Pub.
L. 104–4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts and equity). The Regulatory
Flexibility Act requires agencies to
analyze regulatory options that would
minimize any significant impact of a
rule on small entities. The Unfunded
Mandates Reform Act requires (in
section 202) that agencies prepare an
assessment of anticipated costs and
benefits before proposing any rule that
may result in an annual expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 (adjusted annually for
inflation). That act also requires (in
section 205) that the agency identify and
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consider a reasonable number of
regulatory alternatives and from those
alternatives select the least costly, most
cost effective, or least burdensome
alternative that achieves the objective of
the rule. The following analysis
demonstrates that this proposed rule is
consistent with the principles set forth
in the Executive Order and in these two
statutes. The proposed rule is not an
economically significant regulatory
action under Executive Order 12866.

Based on the approximate number of
EA’s that FDA currently receives each
year and the resources needed to
prepare them, the agency estimates that
the proposed reduced requirements for
submitting EA’s will result in an annual
cost savings to industry of
approximately $15.7 million. The basis
for this estimate is as follows:

Human pharmaceuticals:
Approximately 125 EA’s related to
human pharmaceuticals would be
eliminated annually under the proposal.
About one-half of these are abbreviated
EA’s; the remainder are full
assessments. FDA assumes that the
average cost of preparing an abbreviated
assessment was approximately $40,000,
while the average cost of a full
assessment was approximately
$200,000. These assumptions yield a
cost savings of about $2.5 million for
abbreviated EA’s and $12.5 million for
full EA’s, for a total savings to industry
from the reduced requirements of EA’s
relating to human pharmaceuticals of
approximately $15 million per year.

Veterinary products: The proposed
changes would eliminate approximately
37 abbreviated EA’s for veterinary
products each year, at an average cost of
approximately $5,000 each. About 77
brief submissions, which currently
require categorical exclusion criteria
review, would also be eliminated; these
cost an estimated $300 each to prepare.
Total cost savings to the veterinary
products industry under the proposal
would thus be approximately $208,000
per year.

Food products: About 36 EA’s per
year received by CFSAN would be
eliminated under the proposal.
Approximately 28 of these would have
been abbreviated EA’s and 8 would have
been full assessments under current
rules. FDA estimates that the cost of
producing most abbreviated EA’s for
CFSAN is approximately $2,500 and the
average cost of producing a full EA is
approximately $50,000. These
assumptions imply an annual cost
savings of approximately $70,000 for
abbreviated EA’s and $400,000 for full
EA’s, for a total annual savings to the
foods industry of approximately
$470,000.

In addition to these savings to
industry, the proposed changes would
improve FDA efficiency by eliminating
agency review costs of approximately $1
million per year.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule of small
entities. Because these regulations will
not impose significant new costs on any
firms, the agency certifies that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

VI. Paperwork Reduction Act of 1995
This proposed rule contains reporting

requirements that are subject to public
comment and review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3506 and 3507). Therefore, in
accordance with 5 CFR part 1320, a
description of reporting requirements
with an estimate of the annual
collection of information burden is
given below by cross reference to
existing FDA clearance submissions
previously approved by OMB which
this proposed rule affects.

FDA is soliciting comments to: (1)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) evaluate the
accuracy of the agency’s estimate of the
proposed collection of information; (3)
evaluate the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collection of information on those who
are to respond.

Title: National Environmental Policy
Act; Policies and Procedures.

Description: FDA has previously
issued regulations that implement
NEPA (part 25). The proposed rule
would reduce the number of NEPA
evaluations by providing for categorical
exclusions for additional classes of
actions that do not individually or
cumulatively have a significant effect on
the human environment and for which,
therefore, neither an EIS nor an EA is
required. FDA is also proposing to
amend these regulations to ensure that
the NEPA procedures are more concise
and understandable to the public and to
reflect current FDA policy with respect
to environmental considerations. This
proposed rule is in response to
initiatives announced in the President’s
National Performance Reports,
‘‘Reinventing Drug and Medical Device

Regulations,’’ April 1995, and
‘‘Reinventing Food Regulations,’’
January 1996.

Description of Respondents: Persons
and businesses, including small
businesses.

Estimated Annual Reporting and
Recordkeeping Burden: The estimated
burden associated with the information
collection requirements for this
proposed rule will be recognized in the
individual FDA clearances where NEPA
considerations apply. Listed below are
those clearances affected by this
regulation, including the section of title
21 CFR, the title, and the OMB approval
number:

Section 10.30, Citizen Petitions,
0910–0183; § 71.1, Color Additive
Petitions, 0910–0185; § 170.35,
Affirmation of Generally Recognized As
Safe (GRAS) Status, 0910–0132;
§ 101.12, Reference amounts
customarily consumed per eating
occasion, 0910–0286; § 101.69, Petitions
for nutrient content claims, 0910–0288;
§ 101.70, Petitions for health claims,
0910–0287; § 170.39, Threshold of
regulation for substances used in food-
contact articles, 0910–0298; § 171.1,
Food Additive Petitions, 0910–0016;
§ 312.23, Conditions for Exemption of
New Drugs for Investigational Use,
0910–0014; § 511.1, New Animal Drugs
for Investigational Use Exempt From
Section 512(a) of the Act, 0910–0117;
§ 514.1, New Animal Drug Applications,
0910–0032; § 514.8, Supplemental New
Animal Drug Applications, 0910–0032;
§ 571.1, Food Additive Petitions, 0910–
0016; § 601.2 Product Licenses-
Procedures for Filing, 0910–0124;
§ 812.20, Investigational Device
Exemptions Application, 0910–0078.

The proposed rule would reduce
these information collections that have
already been reviewed and approved by
the OMB. Reporting burdens imposed
by current part 25 are approved by OMB
through December 31, 1997 (see OMB
control number 0910–0190, ‘‘National
Environmental Policy Act; Policy and
Procedures—21 CFR Part 25’’).

The agency has submitted copies of
the proposed rule to OMB for its review
of these reporting requirements.
Interested persons are requested to send
comments regarding information
collection by May 3, 1996, to the Office
of Information and Regulatory Affairs,
OMB (address above).

List of Subjects in 21 CFR Part 25
Environmental impact statements,

Foreign relations, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and authority
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delegated to the Commissioner of Food
and Drugs, it is proposed that 21 CFR
part 25 be revised to read as follows:

PART 25—ENVIRONMENTAL IMPACT
CONSIDERATIONS

Subpart A—General Provisions

Sec.

25.1 Purpose.
25.5 Terminology.
25.10 Policies and NEPA planning.

Subpart B—Agency Actions Requiring
Environmental Consideration

25.15 General procedures.
25.16 Public health and safety emergencies.
25.20 Actions requiring preparation of an

environmental assessment.
25.21 Extraordinary circumstances.
25.22 Actions requiring preparation of an

environmental impact statement.

Subpart C—Categorical Exclusions

25.30 General.
25.31 Human drugs and biologics.
25.32 Foods, food additives, and color

additives.
25.33 Animal drugs.
25.34 Devices and electronic products.

Subpart D—Preparation of Environmental
Documents

25.40 Environmental assessments.
25.41 Findings of no significant impact.
25.42 Environmental impact statements.
25.43 Records of decision.
25.44 Lead and cooperating agencies.
25.45 Responsible agency official.

Subpart E—Public Participation and
Notification of Environmental Documents

25.50 General information.
25.51 Environmental assessments and

findings of no significant impact.
25.52 Environmental impact statements.

Subpart F—Other Requirements

25.60 Environmental effects abroad of major
agency actions.

Authority: Secs. 201–903 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321–393); secs. 351, 354–361 of the Public
Health Service Act (42 U.S.C. 262, 263b–
264); 42 U.S.C. 4321, 4332; 40 CFR parts
1500–1508; E.O. 11514, 3 CFR 1966–1970
Comp., p. 902, as amended by E.O. 11991, 3
CFR 1977 Comp., p. 123; E.O. 12114, 3 CFR
1979 Comp., p. 356.

Subpart A—General Provisions

§ 25.1 Purpose.
The National Environmental Policy

Act of 1969 (NEPA), as amended, directs
that, to the fullest extent possible, the
policies, regulations, and public laws of
the United States shall be interpreted
and administered in accordance with
the policies set forth in NEPA. All
agencies of the Federal Government
shall comply with the procedures in
section 102(2) of NEPA except where
compliance would be inconsistent with
other statutory requirements. The

regulations in this part implement
section 102(2) of NEPA in a manner that
is consistent with FDA’s authority
under the Federal Food, Drug, and
Cosmetic Act and the Public Health
Service Act. This part also supplements
the regulations for implementing the
procedural provisions of NEPA that
were published by the Council on
Environmental Quality (CEQ) in 40 CFR
Parts 1500 through 1508 and the
procedures included in the ‘‘HHS
General Administration Manual, Part
30: Environmental Protection’’ (45 FR
76519 to 76534, November 19, 1980).

§ 25.5 Terminology.
(a) Definitions that apply to the terms

used in this part are set forth in the CEQ
regulations under 40 CFR part 1508. The
terms and the sections of 40 CFR part
1508 in which they are defined follow:

(1) Categorical exclusion (40 CFR
1508.4).

(2) Cooperating agency (40 CFR
1508.5).

(3) Cumulative impact (40 CFR
1508.7).

(4) Effects (40 CFR 1508.8).
(5) Environmental assessment (EA)

(40 CFR 1508.9).
(6) Environmental document (40 CFR

1508.10).
(7) Environmental impact statement

(EIS) (40 CFR 1508.11).
(8) Federal agency (40 CFR 1508.12).
(9) Finding of no significant impact

(40 CFR 1508.13).
(10) Human environment (40 CFR

1508.14).
(11) Lead agency (40 CFR 1508.16).
(12) Legislation (40 CFR 1508.17).
(13) Major Federal action (40 CFR

1508.18).
(14) Mitigation (40 CFR 1508.20).
(15) NEPA process (40 CFR 1508.21).
(16) Notice of intent (40 CFR 1508.22).
(17) Proposal (40 CFR 1508.23).
(18) Scope (40 CFR 1508.25).
(19) Significantly (40 CFR 1508.27).
(b) The following terms are defined

solely for the purpose of implementing
the supplemental procedures provided
by this part and are not necessarily
applicable to any other statutory or
regulatory requirements:

(1) Abbreviated application applies to
an abbreviated new drug application, an
abbreviated antibiotic application, and
an abbreviated new animal drug
application.

(2) Active moiety means the molecule
or ion, excluding those appended
portions of the molecule that cause the
drug to be an ester, salt (including a salt
with hydrogen or coordination bonds),
or other noncovalent derivative (such as
a complex chelate or clathrate) of the
molecule responsible for the

physiological or pharmacological action
of the drug substance.

(3) Agency means the Food and Drug
Administration (FDA).

(4) Increased use of a drug or biologic
product may occur if the drug will be
administered at higher dosage levels, for
longer duration or for different
indications than were previously in
effect, or if the drug is a new molecular
entity. New molecular entity means a
drug for which the active moiety
(present as the unmodified (parent)
compound, or an ester or a salt,
clathrate, or other noncovalent
derivative of the base (parent)
compound) has not been previously
approved or marketed in the United
States for use in a drug product, either
as a single ingredient or as part of a
combination product or as part of a
mixture of stereoisomers. The term
‘‘use’’ also encompasses disposal of
FDA-regulated articles by consumers.

(5) Responsible agency official means
the agency decision maker designated in
part 5 of this chapter.

(c) The following acronyms are used
in this part:

(1) CEQ—Council on Environmental
Quality.

(2) CGMP—Current good
manufacturing practice.

(3) EA—Environmental assessment.
(4) EIS—Environmental impact

statement.
(5) The act—Federal Food, Drug, and

Cosmetic Act.
(6) FIFRA—Federal Insecticide,

Fungicide, and Rodenticide Act.
(7) FONSI—Finding of no significant

impact.
(8) GLP—Good laboratory practice.
(9) GRAS—Generally recognized as

safe.
(10) HACCP—Hazard analysis critical

control point.
(11) IDE—Investigational device

exemption.
(12) IND—Investigational new drug

application.
(13) INAD—Investigational new

animal drug application.
(14) NADA—New animal drug

application.
(15) NDA—New drug application.
(16) NEPA—National Environmental

Policy Act of 1969.
(17) PDP—Product development

protocol.
(18) PMA—Premarket approval

application.

§ 25.10 Policies and NEPA planning.
(a) All FDA’s policies and programs

will be planned, developed, and
implemented to achieve the policies
declared by NEPA and required by
CEQ’s regulations to ensure responsible
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stewardship of the environment for
present and future generations.

(b) Assessment of environmental
factors continues throughout planning
and is integrated with other program
planning at the earliest possible time to
ensure that planning and decisions
reflect environmental values, to avoid
delays later in the process, and to avoid
potential conflicts.

(c) For actions initiated by the agency,
the NEPA process will begin when the
agency action under consideration is
first identified. For actions initiated by
applicants or petitioners, NEPA
planning begins when FDA receives a
submission from an applicant or
petitioner seeking action by FDA. FDA
may issue a public call for
environmental data or otherwise consult
with affected individuals or groups
when a contemplated action in which it
is or may be involved poses potential
significant environmental effects.

(d) Environmental documents shall
concentrate on timely and significant
issues, not amass needless detail.

(e) If a proposed action for which an
EIS will be prepared involves possible
environmental effects that are required
to be considered under statutes or
Executive Orders other than those
referred to under ‘‘Authority’’ in this
part, these effects shall be considered in
the NEPA review, consistent with 40
CFR 1502.25 and the Department of
Health and Human Services’ General
Administration Manual, part 30.

Subpart B—Agency Actions Requiring
Environmental Consideration

§ 25.15 General procedures.
(a) All applications or petitions

requesting agency action require the
submission of an EA or a claim of
categorical exclusion. A claim of
categorical exclusion shall include a
certification of compliance with the
categorical exclusion criteria and shall
certify that to the applicant’s
knowledge, no extraordinary
circumstances exist. Failure to submit
an adequate EA for an application or
petition requesting action by the agency
of a type specified in § 25.20, unless the
agency can determine that the action
qualifies for exclusion under §§ 25.30,
25.31, 25.32, 25.33, or 25.34, is
sufficient grounds for FDA to refuse to
file or approve the application or
petition.

(b) The responsible agency officials
will evaluate the information contained
in the EA to determine whether it is
accurate and objective, whether the
proposed action may significantly affect
the quality of the human environment,
and whether an EIS will be prepared. If
significant effects requiring the

preparation of an EIS are identified,
FDA will prepare an EIS for the action
in accordance with the procedures in
subparts D and E of this part. If
significant effects requiring the
preparation of an EIS are not identified,
resulting in a decision not to prepare an
EIS, the responsible agency official will
prepare a FONSI in accordance with
§ 25.41.

(c) Classes of actions that individually
or cumulatively do not significantly
affect the quality of the human
environment ordinarily are excluded
from the requirement to prepare an EA
or an EIS. The classes of actions that
qualify as categorical exclusions are set
forth in §§ 25.30, 25.31, 25.32, 25.33, or
25.34.

(d) A person submitting an
application or petition of a type subject
to categorical exclusion under §§ 25.30,
25.31, 25.32, 25.33, or 25.34, or
proposing to dispose of an article as
provided in §§ 25.30(d) or 25.32(h), is
not required to submit an EA if the
person certifies that the action requested
qualifies for a categorical exclusion,
citing the particular categorical
exclusion that is claimed, and certifies
that to the applicant’s knowledge, no
extraordinary circumstances exist.

§ 25.16 Public health and safety
emergencies.

There are certain regulatory actions
that, because of their immediate
importance to the public health or
safety, may make adherence to the
procedural provisions of NEPA and
CEQ’s regulations impossible. For such
actions, the responsible agency official
shall consult with CEQ about alternative
arrangements before the action is taken,
or after the action is taken, if time does
not permit prior consultation with CEQ.

§ 25.20 Actions requiring preparation of an
environmental assessment.

Any proposed action of a type
specified in this section ordinarily
requires at least the preparation of an
EA, unless it is an action in a specific
class that qualifies for exclusion under
§§ 25.30, 25.31, 25.32, 25.33, or 25.34:

(a) Major recommendations or reports
made to Congress on proposals for
legislation in instances where the
agency has primary responsibility for
the subject matter involved.

(b) Destruction or other disposition of
articles condemned after seizure or
whose distribution or use has been
enjoined, unless categorically excluded
in §§ 25.30(d) or 25.32(h).

(c) Destruction or other disposition of
articles following detention or recall at
agency request, unless categorically
excluded in §§ 25.30(d) or 25.32(h).

(d) Disposition of FDA laboratory
waste materials, unless categorically
excluded in § 25.30(m).

(e) Intramural and extramural
research supported in whole or in part
through contracts, other agreements, or
grants, unless categorically excluded in
§ 25.30(e) or (f).

(f) Establishment by regulation of
labeling requirements, a standard, or a
monograph, unless categorically
excluded in §§ 25.30(k) or 25.31(a), (b),
(c), (h), (i), or (j), or 25.32(a) or (p).

(g) Issuance, amendment, and
enforcement of FDA regulations, or an
exemption or variance from FDA
regulations, unless categorically
excluded in §§ 25.30(h), (i), or (j), or
25.32(e), (g), (n), or (p).

(h) Withdrawal of existing approvals
of FDA-approved articles, unless
categorically excluded in §§ 25.31(d) or
(k), 25.32(m), or 25.33(g) or (h).

(i) Approval of food additive petitions
and color additive petitions, approval of
requests for exemptions for
investigational use of food additives,
and granting of requests for exemption
from regulation as a food additive,
unless categorically excluded in
§ 25.32(b), (c), (i), (j), (k), (l), (o), (q), or
(r).

(j) Establishment of a tolerance for
unavoidable poisonous or deleterious
substances in food or in packaging
materials to be used for food.

(k) Affirmation of a food substance as
GRAS for humans or animals, on FDA’s
initiative or in response to a petition,
under part 182, 184, 186, or 582 of this
chapter and establishment or
amendment of a regulation for a prior-
sanctioned food ingredient, as defined
in §§ 170.3(l) and 181.5(a) of this
chapter, unless categorically excluded
in § 25.32(f), (k), or (r).

(l) Approval of NDA’s, abbreviated
applications, applications for marketing
approval for marketing of a biologic
product, supplements to such
applications, and actions on IND’s,
unless categorically excluded in
§ 25.31(a), (b), (c), (e), or (l).

(m) Approval of NADA’s, abbreviated
applications, supplements, and actions
on INAD’s, unless categorically
excluded under § 25.33(a), (c), (d), or (e).

(n) Approval of PMA’s for medical
devices, notices of completion of PDP’s
for medical devices, authorizations to
commence clinical investigation under
an approved PDP, or applications for an
IDE, unless categorically excluded in
§ 25.34.

§ 25.21 Extraordinary circumstances.
As required under 40 CFR 1508.4,

FDA will require at least an EA for any
specific action that ordinarily would be
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excluded if extraordinary circumstances
indicate that the specific proposed
action may significantly affect the
quality of the human environment (see
40 CFR 1508.27 for examples of
significant impacts). Examples of such
extraordinary circumstances include:

(a) Actions for which available data
establish that, at the expected level of
exposure, there is the potential for
serious harm to the environment; and

(b) Actions that adversely affect a
species or the critical habitat of a
species determined under the
Endangered Species Act or the
Convention on International Trade in
Endangered Species of Wild Flora and
Fauna to be endangered or threatened or
wild flora or fauna that are entitled to
special protection under some other
Federal law.

§ 25.22 Actions requiring the preparation
of an environmental impact statement.

(a) There are no categories of agency
actions that routinely significantly affect
the quality of the human environment
and that therefore ordinarily require the
preparation of an EIS.

(b) EIS’s are prepared for agency
actions when evaluation of data or
information in an EA or otherwise
available to the agency leads to a finding
by the responsible agency official that a
proposed action may significantly affect
the quality of the human environment.

Subpart C—Categorical Exclusions

§ 25.30 General.
The classes of actions listed in this

section and §§ 25.31 through 25.34 are
categorically excluded and, therefore,
ordinarily do not require the
preparation of an EA or an EIS:

(a) Routine administrative and
management activities, including
inspections, and issuance of field
compliance programs, program
circulars, or field investigative
assignments.

(b) Recommendation for an
enforcement action to be initiated in a
Federal court.

(c) Agency requests for initiation of
recalls.

(d) Destruction or disposition of any
FDA-regulated article condemned after
seizure or the distribution or use of
which has been enjoined or following
detention or recall at agency request if
the method of destruction or disposition
of the article, including packaging
material, is in compliance with all
Federal, State, and local requirements.

(e) Extramural contracts, other
agreements, or grants for statistical and
epidemiological studies, surveys and
inventories, literature searches, and
report and manual preparation, or any

other studies that will not result in the
production or distribution of any
substance and, therefore, will not result
in the introduction of any substance
into the environment.

(f) Extramural contracts, other
agreements, and grants for research for
such purposes as to develop analytical
methods or other test methodologies.

(g) Activities of voluntary Federal-
State cooperative programs, including
issuance of model regulations proposed
for State adoption.

(h) Issuance, amendment, or
revocation of procedural or
administrative regulations and
guidelines, including procedures for
submission of applications for product
development, testing and investigational
use, and approval.

(i) Corrections and technical changes
in regulations.

(j) Issuance of CGMP regulations,
HACCP regulations, establishment
standards, emergency permit control
regulations, GLP regulations, and
issuance or denial of permits,
exemptions, variances, or stays under
these regulations.

(k) Establishment or repeal by
regulation of labeling requirements for
marketed articles if there will be no
increase in the existing levels of use or
change in the intended uses of the
product or its substitutes.

(l) Routine maintenance and minor
construction activities such as:

(1) Repair to or replacement of
equipment or structural components
(e.g., door, roof, or window) of facilities
controlled by FDA;

(2) Lease extensions, renewals, or
succeeding leases;

(3) Construction or lease construction
of 10,000 square feet or less of
occupiable space;

(4) Relocation of employees into
existing owned or currently leased
space;

(5) Acquisition of 20,000 square feet
or less of occupiable space in a structure
that was substantially completed before
the issuance of solicitation for offers;
and

(6) Acquisition of between 20,000
square feet and 40,000 square feet of
occupiable space if it constitutes less
than 40 percent of the occupiable space
in a structure that was substantially
completed before the solicitation for
offers.

(m) Disposal of low-level radioactive
waste materials (as defined in the
Nuclear Regulatory Commission
regulations at 10 CFR 61.2) and
chemical waste materials generated in
the laboratories serviced by the
contracts administered by FDA, if the
waste is disposed of in compliance with

all applicable Federal, State, and local
requirements.

§ 25.31 Human drugs and biologics.
The classes of actions listed in this

section are categorically excluded and,
therefore, ordinarily do not require the
preparation of an EA or an EIS:

(a) Action on an NDA, abbreviated
application, or a supplement to such
application, or action on an OTC
monograph, if the action does not
increase the use of the active moiety.

(b) Action on an NDA, abbreviated
application, or a supplement to such
application, or action on an OTC
monograph, if the action increases the
use of the active moiety, but the
concentration of the substance in the
environment will be below 1 part per
billion.

(c) Action on an NDA, abbreviated
application, application for marketing
approval of a biologic product, or a
supplement to such application, or
action on an OTC monograph, for
substances that occur naturally in the
environment when the action does not
alter significantly the concentration or
distribution of the substance, its
metabolites, or degradation products in
the environment.

(d) Withdrawal of approval of an NDA
or an abbreviated application.

(e) Action on an IND.
(f) Testing and certification of batches

of an antibiotic or insulin.
(g) Testing and release by the Center

for Biologics Evaluation and Research of
lots or batches of a licensed biologic
product.

(h) Issuance, revocation, or
amendment of a monograph for an
antibiotic drug.

(i) Establishment of bioequivalence
requirements for a human drug or a
comparability determination for a
biologic product subject to licensing.

(j) Issuance, revocation, or
amendment of a standard for a biologic
product.

(k) Revocation of a license for a
biologic product.

(l) Action on an application for
marketing approval for marketing of a
biologic product for transfusable human
blood or blood components and plasma.

§ 25.32 Foods, food additives, and color
additives.

The classes of actions listed in this
section are categorically excluded and,
therefore, ordinarily do not require the
preparation of an EA or an EIS:

(a) Issuance, amendment, or repeal of
a food standard.

(b) Action on a request for exemption
for investigational use of a food additive
if the food additive to be shipped under
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the request is intended to be used for
clinical studies or research.

(c) Approval of a color additive
petition to change a provisionally listed
color additive to permanent listing for
use in food, drugs, devices, or
cosmetics.

(d) Testing and certification of batches
of a color additive.

(e) Issuance of an interim food
additive regulation.

(f) Affirmation of a food substance as
GRAS for humans or animals on FDA’s
initiative or in response to a petition,
under parts 182, 184, 186, or 582 of this
chapter, and establishment or
amendment of a regulation for a prior-
sanctioned food ingredient, as defined
in §§ 170.3(l) and 181.5(a) of this
chapter, if the substance or food
ingredient is already marketed in the
United States for the proposed use.

(g) Issuance and enforcement of
regulations relating to the control of
communicable diseases or to interstate
conveyance sanitation under parts 1240
and 1250 of this chapter.

(h) Approval of a request for diversion
of adulterated or misbranded food for
humans or animals to use as animal
feeds.

(i) Approval of a food additive
petition or the granting of a request for
exemption from regulation as a food
additive under § 170.39 of this chapter
when the additive is present in finished
food-packaging material at not greater
than 5 percent-by-weight and is also a
functional component of the finished
packaging material.

(j) Approval of a food additive
petition or the granting of a request for
exemption from regulation as a food
additive under § 170.39 of this chapter
when the additive is to be used as a
component of a food-contact surface of
permanent or semipermanent
equipment or of another food-contact
article intended for repeated use.

(k) Approval of a food additive, color
additive, or GRAS petition for
substances added directly to food that
are intended to remain in food through
ingestion by consumers and that are not
intended to replace macronutrients in
food.

(l) Approval of a petition for color
additives used in contact lenses,
sutures, filaments used as supporting
haptics in intraocular lenses, bone
cement, and in other FDA-regulated
products having similarly low levels of
use.

(m) Action to prohibit or otherwise
restrict or reduce the use of a substance
in food, food packaging, or cosmetics.

(n) Issuance, amendment, or
revocation of a regulation pertaining to
infant formulas.

(o) Approval of a food additive
petition for the intended expression
product(s) present in food derived from
new plant varieties.

(p) Issuance, amendment, or
revocation of a regulation in response to
a reference amount petition as described
in § 101.12(h) of this chapter, a nutrient
content claim petition as described in
§ 101.69 of this chapter, a health claim
petition as described in § 101.70 of this
chapter, or a petition pertaining to the
label declaration of ingredients as
described in § 101.103 of this chapter.

(q) Approval of a food additive
petition or the granting of a request for
an exemption from regulation as a food
additive under § 170.39 of this chapter
for a substance registered by the
Environmental Protection Agency under
FIFRA for the same use requested in the
petition.

(r) Approval of a food additive, color
additive, or GRAS affirmation petition
for a substance that occurs naturally in
the environment, when the action does
not alter significantly the concentration
or distribution of the substance, its
metabolites, or degradation products in
the environment.

§ 25.33 Animal drugs.
The classes of actions listed in this

section are categorically excluded and,
therefore, ordinarily do not require the
preparation of an EA or an EIS:

(a) Action on an NADA, abbreviated
application, or supplement to such
applications, if the action does not
increase the use of the drug. Actions to
which this categorical exclusion applies
include:

(1) An animal drug to be marketed
under the same conditions of approval
as a previously approved animal drug;

(2) A combination of previously
approved animal drugs;

(3) A new premix or other formulation
of a previously approved animal drug;

(4) Changes specified in § 514.8(a)(5),
(a)(6), or (d) of this chapter;

(5) A change of sponsor;
(6) A previously approved animal

drug to be contained in medicated feed
blocks under § 510.455 of this chapter or
as a liquid feed supplement under
§ 558.5 of this chapter; or

(7) Approval of a drug for use in
animal feeds if such drug has been
approved under § 514.2 or 514.9 of this
chapter for other uses.

(b) [Reserved]
(c) Action on an NADA, abbreviated

application, or a supplement for
substances that occur naturally in the
environment when the action does not
alter significantly the concentration or
distribution of the substance, its
metabolites, or degradation products in
the environment.

(d) Action on an NADA, abbreviated
application, or a supplement to such
applications, for:

(1) Drugs intended for use in nonfood
animals;

(2) Anesthetics, both local and
general, that are individually
administered;

(3) Nonsystemic topical and
ophthalmic animal drugs;

(4) Drugs for minor species, including
wildlife and endangered species, when
the drug has been previously approved
for use in another or the same species
where similar animal management
practices are used; and

(5) Drugs intended for use under
prescription or veterinarian’s order for
therapeutic use.

(e) Action on an INAD.
(f) Action on an application submitted

under section 512(m) of the act.
(g) Withdrawal of approval of an

NADA or an abbreviated NADA.
(h) Withdrawal of approval of a food

additive petition that reduces or
eliminates animal feed uses of a food
additive.

§ 25.34 Devices and electronic products.
The classes of actions listed in this

section are categorically excluded and,
therefore, ordinarily do not require the
preparation of an EA or an EIS:

(a) Action on a device premarket
notification submission under subpart E
of part 807 of this chapter.

(b) Classification or reclassification of
a device under part 860 of this chapter.

(c) Issuance, amendment, or repeal of
a standard for a class II medical device
or an electronic product, and issuance
of exemptions or variances from such a
standard.

(d) Approval of a PMA or a notice of
completion of a PDP or amended or
supplemental applications or notices for
a class III medical device if the device
is of the same type and for the same use
as a previously approved device.

(e) Changes in the PMA or a notice of
completion of a PDP for a class III
medical device that do not require
submission of an amended or
supplemental application or notice.

(f) Issuance of a restricted device
regulation if it will not result in
increases in the existing levels of use or
changes in the intended uses of the
product or its substitutes.

(g) Action on an application for an
IDE or an authorization to commence a
clinical investigation under an approved
PDP.

(h) Issuance of a regulation exempting
from preemption a requirement of a
State or political subdivision concerning
a device, or a denial of an application
for such exemption.
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Subpart D—Preparation of Environmental
Documents

§ 25.40 Environmental assessments.
(a) As defined by CEQ in 40 CFR

1508.9, an EA is a concise public
document that serves to provide
sufficient evidence and analysis for an
agency to determine whether to prepare
an EIS or a FONSI. The EA shall include
brief discussions of the need for the
proposal, of alternatives as required by
section 102(2)(E) of NEPA, of the
environmental impacts of the proposed
action and alternatives, and a listing of
agencies and persons consulted. An EA
shall be prepared for each action not
categorically excluded in §§ 25.30,
25.31, 25.32, 25.33, or 25.34. The EA
shall focus on relevant environmental
issues and shall be a concise, objective,
and well-balanced document that allows
the public to understand the agency’s
decision. If potentially adverse
environmental impacts are identified for
an action or group of related actions, the
EA shall discuss any reasonable
alternative course of action that offers
less environmental risk or that is
environmentally preferable to the
proposed action. The use of a
scientifically justified tiered testing
approach, in which testing may be
stopped when the results suggest that no
significant impact will occur, is an
acceptable approach.

(b) Generally, FDA requires an
applicant to prepare an EA and make
necessary corrections to it. Ultimately,
FDA is responsible for the scope and
content of EA’s and may include
additional information in environmental
documents when warranted.

(c) Information concerning the nature
and scope of information that an
applicant or petitioner shall submit in
an EA may be obtained from the center
or other office of the agency having
responsibility for the action that is the
subject of the environmental evaluation.
Applicants and petitioners are
encouraged to submit proposed
protocols for environmental studies for
technical review by agency staff.
Applicants and petitioners also are
encouraged to consult applicable FDA
EA guidance documents, which provide
additional advice on how to comply
with FDA regulations.

(d) Consistent with 40 CFR 1500.4(j)
and 1502.21, EA’s may incorporate by
reference information presented in other
documents that are available to FDA
and to the public.

(e) The agency evaluates the
information contained in an EA and any
public input to determine whether it is
accurate and objective, whether the
proposed action may significantly affect

the quality of the human environment,
and whether an EIS or FONSI will be
prepared. The responsible agency
official designated in part 5 of this
chapter as responsible for the
underlying action examines the
environmental risks of the proposed
action and the alternative courses of
action, selects a course of action, and
ensures that any necessary mitigating
measures are implemented as a
condition for approving the selected
course of action.

§ 25.41 Findings of no significant impact.
(a) As defined by the CEQ regulations

(40 CFR 1508.13), a FONSI is a
document prepared by a Federal agency
stating briefly why an action, not
otherwise excluded, will not
significantly affect the human
environment and for which, therefore,
an EIS will not be prepared. A FONSI
includes the EA or a summary of it and
a reference to any other related
environmental documents.

(b) The agency official(s) responsible
for approving the FONSI will sign the
document, thereby establishing that the
official(s) approve(s) the conclusion not
to prepare an EIS for the action under
consideration.

§ 25.42 Environmental impact statements.
(a) As defined by CEQ regulations (40

CFR 1508.11) and section 102(2)(C) of
NEPA, an EIS should be a clear, concise,
and detailed written statement
describing:

(1) The environmental impacts of a
proposed action;

(2) Any adverse effects that cannot be
avoided if the action is implemented;

(3) Alternatives to the action;
(4) The relationship between local

short-term uses of the environment and
the maintenance and enhancement of
long-term productivity; and

(5) Any irreversible and irretrievable
commitments of resources that would be
involved in the proposed action should
it be implemented.

(b) The CEQ regulations (40 CFR
1501.7 and part 1502) describe the
process for determining the scope of an
EIS and provide detailed requirements
for the preparation of draft and final
EIS’s. CEQ format and procedures for
preparing EIS shall be followed.

(c) Under the conditions prescribed in
40 CFR 1502.9, the agency will prepare
a supplement for a draft or final EIS and
introduce the supplement into the
administrative record.

§ 25.43 Records of decisions.
(a) In cases requiring environmental

impact statements, at the time of its
decision, the agency shall prepare a
concise public record of decision.

(b) The record of decision shall:
(1) State what the decision was;
(2) Identify and discuss alternatives

considered by the agency in reaching its
decision;

(3) State whether all practicable
means to avoid or minimize
environmental harm have been adopted,
and if not, why not; and

(4) Discuss and implement any
monitoring and enforcement program
necessary to affect mitigation.

§ 25.44 Lead and cooperating agencies.
For actions requiring the preparation

of an EIS, FDA and other affected
Federal agencies will agree which will
be the lead agency and which will be
the cooperating agencies. The
responsibilities of lead agencies and
cooperating agencies are described in
the CEQ regulations (40 CFR 1501.5 and
1501.6, respectively). If an action affects
more than one center within FDA, the
Commissioner of Food and Drugs will
designate one of these units to be
responsible for coordinating the
preparation of any required
environmental documentation.

§ 25.45 Responsible agency official.
(a) The person designated in part 5 of

this chapter as the responsible agency
official for the underlying action is
responsible for preparing environmental
documents or ensuring that they are
prepared.

(b) The responsible agency official
will weigh any environmental impacts
of each alternative course of action,
including possible mitigation measures,
and will balance environmental impacts
with the agency’s objectives in choosing
an appropriate course of action. The
weighing of any environmental impacts
of alternatives in selecting a final course
of action will be reflected in the
agency’s record of formal
decisionmaking as required by 40 CFR
1505.2.

Subpart E—Public Participation and
Notification of Environmental Documents

§ 25.50 General information.
(a) To the extent actions are not

protected from disclosure by existing
law applicable to the agency’s
operation, FDA will involve the public
in preparing and implementing its
NEPA procedures and will provide
public notice of NEPA-related hearings,
public meetings, and the availability of
environmental documents.

(b) Many FDA actions involving
investigations, review, and approval of
applications, and premarket
notifications for human drugs, animal
drugs, biologic products, and devices
are protected from disclosure under the
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Trade Secret Act, 18 U.S.C. 1905, and
301(j) of the act. These actions are also
protected from disclosure under FDA’s
regulations including part 20,
§§ 312.130(a), 314.430(b), 514.11(b),
514.12(a), 601.50(a), 601.51(a),
807.95(b), 812.38(a), and 814.9(b) of this
chapter. Even the existence of
applications for human drugs, animal
drugs, biologic products, and devices is
protected from disclosure under these
regulations. Therefore, unless the
existence of applications for human
drugs, animal drugs, biologic products,
or premarket notification for devices has
been made publicly available, the
release of the environmental document
before approval of human drugs, animal
drugs, biologic products, and devices is
inconsistent with statutory requirements
imposed on FDA. Appropriate
environmental documents, comments,
and responses will be included in the
administrative record to the extent
allowed by applicable laws.

§ 25.51 Environmental assessments and
findings of no significant impact.

(a) Data and information that are
protected from disclosure by 18 U.S.C.
1905 or 21 U.S.C. 331(j) or 360j(c) shall
not be included in the portion of
environmental documents that is made
public. When such data and information
are pertinent to the environmental
review of a proposed action, an
applicant or petitioner shall submit
such data and information separately in
a confidential section and shall
summarize the confidential data and
information in the EA to the extent
possible.

(b) FONSI’s and EA’s will be available
to the public in accordance with 40 CFR
1506.6 as follows:

(1) When the proposed action is the
subject of a notice of proposed
rulemaking or a notice of filing
published in the Federal Register, the
notice shall state that no EIS is
necessary and that the FONSI and the
EA are available for public inspection at
FDA’s Dockets Management Branch. If
the responsible agency official is unable
to complete environmental
consideration of the proposed action
before a notice of filing of a food or
color additive petition is required to be
published under the act, and if the
subsequent environmental analysis
leads to the conclusion that no EIS is
necessary, the Federal Register
document publishing the final
regulation rather than the notice of
filing shall state that no EIS is necessary
and that the FONSI and the EA are
available upon request and filed in
FDA’s Dockets Management Branch.

(2) For actions for which notice is not
published in the Federal Register, the
FONSI and the EA shall be made
available to the public upon request
according to the procedures in 40 CFR
1506.6.

(3) For a limited number of actions,
the agency may make the FONSI and EA
available for public review (including
review by State and areawide
information clearinghouses) for 30 days
before the agency makes its final
determination whether to prepare an
EIS and before the action may begin, as
described in 40 CFR 1501.4(e). This
procedure will be followed when the
proposed action is, or is closely similar
to, one that normally requires an EIS or
when the proposed action is one
without precedent.

§ 25.52 Environmental impact statements.

(a) If FDA determines that an EIS is
necessary for an action involving
investigations or approvals for drugs,
animal drugs, biologic products, or
devices, an EIS will be prepared but will
become available only at the time of the
approval of the product. Disclosure will
be made in accordance with 40 CFR
1506.6 and part 20 of this chapter. The
EIS will in all other respects conform to
the requirements for EIS’s as specified
in 40 CFR part 1502 and 1506.6(f).

(b) Comments on the EIS may be
submitted after the approval of the drug,
animal drug, biologic product, and
device. Those comments can form the
basis for the agency to consider
beginning an action to withdraw the
approval of applications for a drug,
animal drug, biologic product, or to
withdraw premarket notifications or
premarket approval applications for
devices.

(c) In those cases where the existence
of applications and premarket
notifications for drugs, animal drugs,
biologic products, or devices has
already been disclosed before the
agency approves the action, the agency
will make diligent effort (40 CFR
1506.6) to involve the public in
preparing and implementing the NEPA
procedures for EIS’s while following its
own disclosure requirements including
those listed in part 20, §§ 312.130(b),
314.430(d), 514.11(d), 514.12(b),
601.51(d), 807.95(e), 812.38(b), and
814.9(d) of this chapter.

(d) Draft and final EIS’s, comments,
and responses will be included in the
administrative record and will be
available from the Dockets Management
Branch (HFA–305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1–23, Rockville, MD 20857.

Subpart F—Other Requirements

§ 25.60 Environmental effects abroad of
major agency actions.

(a) In accordance with Executive
Order 12114, ‘‘Environmental Effects
Abroad of Major Federal Actions’’ of
January 4, 1979 (44 FR 1957, January 9,
1977), the responsible agency official, in
analyzing actions under his or her
program, shall consider the
environmental effects abroad, including
whether the actions involve:

(1) Potential environmental effects on
the global commons and areas outside
the jurisdiction of any nation, e.g.,
oceans and the upper atmosphere.

(2) Potential environmental effects on
a foreign nation not participating with
or otherwise involved in an FDA
activity.

(3) The export of products (or
emissions) that in the United States are
prohibited or strictly regulated because
their effects on the environment create
a serious public health risk.

(4) Potential environmental effects on
natural and ecological resources of
global importance designated under the
Executive Order.

(b) Before deciding on any action
falling into the categories specified in
paragraph (a) of this section, the
responsible agency official shall
determine in accordance with section 2–
3 of the Executive Order whether such
actions may have a significant
environmental effect abroad.

(c) If the responsible agency official
determines that an action may have a
significant environmental effect abroad,
the responsible agency official shall
determine in accordance with section 2–
4(a) and (b) of the Executive Order,
whether the subject action calls for:

(1) An EIS;
(2) A bilateral or multilateral

environmental study; or
(3) A concise environmental review.
(d) In preparing environmental

documents under this subpart, the
responsible official shall:

(1) Determine, as provided in section
2–5 of the Executive Order, whether
proposed actions are subject to the
exemptions, exclusions, and
modification in contents, timing, and
availability of documents.

(2) Coordinate all communications
with foreign governments concerning
environmental agreements and other
arrangements in implementing the
Executive Order.

Dated: April 17, 1996.
William B. Schultz,
Deputy Commissioner for Policy.
[FR Doc. 96–10732 Filed 4–30–96; 8:45 am]
BILLING CODE 4160–01–F
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 43

[Docket No. 28273; Amendment No. 43–36]

RIN 2120–AE57

Revisions to Maintenance and
Preventive Maintenance Rule

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends the
maintenance rules to allow properly
trained pilots of aircraft type certificated
for 9 or fewer passenger seats and
operated under 14 CFR Part 135 to
perform certain maintenance tasks on
their aircraft. This rule also adds certain
tasks to those items considered to be
preventive maintenance. The changes
are needed because a large number of
exemption requests has demonstrated a
need for pilots conducting certain types
of operations to be able to respond more
rapidly to emergency medical missions
and to reconfigure cabins to
accommodate changing needs to
transport varying combinations of
passenger and/or cargo in situations
when a certificated mechanic is not
available to perform the required
maintenance task. This rule will
improve emergency response and flight
turnaround times for these operations,
and will relieve the public and agency
burdens of filing and processing
exemptions.
EFFECTIVE DATE: May 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Edward L. Ortiz, General Aviation
Commercial Branch (AFS–340), Aircraft
Maintenance Division, Federal Aviation
Administration, 800 Independence
Avenue, S.W., Washington, D.C. 20591,
(202) 267–8203.

SUPPLEMENTARY INFORMATION:

Background

Statement of the Problem

Many small air carriers operating
under 14 CFR part 135 (part 135)
perform missions in locations where or
during times when a certificated
mechanic may not be available to
perform certain maintenance tasks that
need immediate attention. These air
carriers provide emergency ambulance
service; transport internal organs for
emergency medical treatment; transport
packages, parts, and electronic
equipment whose delivery is of a time-
critical nature; and provide normal
passenger-carrying service, occasionally

with freight as a secondary load.
Because the demand for these services
varies and, especially in the case of
medical emergency calls, arises at all
times of the day, it is impossible for air
carriers to anticipate airplane
configuration requirements.

Performing cabin conversions to
aircraft operating under part 135 is
considered either maintenance (if
extensive) or preventive maintenance (if
simple), and must currently be
performed by a certificated mechanic as
required by § 43.3. Similarly, the
removal and replacement of medical
oxygen bottles is considered
maintenance and must be performed by
a certificated mechanic.

For many carriers, locating a
mechanic each time a request for service
occurs creates lengthy delays that are
costly and could be potentially life
threatening to injured or ill passengers.
Similarly, providing a maintenance
crew on ‘‘24-hour call’’ is cost
prohibitive for many carriers.

In addition to imposing these
burdens, the current regulations also
prohibit general aviation pilots from
removing and replacing easily
removable communication and
navigation devices, and from updating
easily replaceable data bases. Certain
aviation communication and navigation
systems are now designed for easy
removal and data base update. Many
privately-owned aircraft owners and
operators prefer to remove this self-
contained equipment (a job that
normally requires only an allen wrench
and no disassembly of the unit) to
prevent theft. They also would like to be
able to insert flight plans or update the
Air Traffic Control (ATC) software data
base. Current regulations require that a
mechanic perform these tasks.

History
The FAA has addressed over 250

petitions for exemption from the
sections of part 43 governing these
‘‘maintenance’’ items. A majority of
these petitions were from nonhelicopter,
air taxi operators who learned from
local FAA inspectors that their pilots
are not authorized to reconfigure their
cabins or exchange medical oxygen
bottles. The petitions for exemption
highlight several common issues: (1)
Many small part 135 air carriers operate
in areas where they undergo a hardship
due to their regions’ lack of certificated
mechanics; (2) Many others operate
during times when certificated
mechanics are not normally on duty
(these missions are usually time-
critical); and (3) Many of these operators
are unable to operate their aircraft in
only one configuration. Passenger-to-

cargo or passenger-to-stretcher
conversion ensures the most efficient
utilization of cabin space on each flight.
In most instances, seats stretchers, base
assemblies, and other items used in the
conversion are approved for aircraft
installation, and the procedures for
installation and removal are designed to
be accomplished safely by a trained
person.

Historically, the FAA has granted
exemptions to permit pilots of aircraft
operated under part 135 to perform seat
removal and replacement tasks only if
the aircraft were operated in remote
areas such as the Alaskan bush or
sparsely populated areas of the
Northwestern United States. Certificated
mechanics servicing these areas are
scarce. Many of the operations include
such essential services as flying food,
mail, needed goods, and people into and
out of areas that may not be accessible
by other modes of transportation.

More recently, however, exemptions
have been granted to part 135 air
carriers to permit their properly trained
pilots to reconfigure cabin seats when
flying missions of an emergency nature
during times—at night and on
weekends—when certificated
mechanics are not normally available,
and when a time delay incurred by
locating a mechanic could cause undue
burden or create a life-threatening
situation.

The FAA has determined that if a
properly trained pilot can change seat
configurations in a remote area where a
certificated mechanic is not available
(and which might be performed under
adverse conditions), he or she would be
capable of and should be allowed to
perform the same conversions under
better conditions such as those present
at the operator’s maintenance base.

Passenger-to-cargo and passenger-to-
stretcher conversions have been
performed safely by pilots who have
been trained to do so and who are
employed by air carriers holding
exemptions allowing their pilots to
perform the tasks. No reported incidents
or accidents have been attributed to
properly trained pilots changing aircraft
cabin configurations. If an air taxi
operator develops an appropriate
program for performing seat conversions
and appropriately instructs and trains
its pilots according to the program,
safety levels equivalent to those
achieved by certificated mechanics will
be maintained.

Also, on January 10, 1994, the FAA
published a Request for Comments (59
FR 1326; docket No. 27581) to solicit
from the public a list of those
regulations that are believed to be
unwarranted or inappropriate. The
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agency received eight comments that
addressed the maintenance and
preventive maintenance regulations of
part 43. The commenters noted that
current regulations do not allow a pilot
of a part 135 operator to remove and
reinstall aircraft cabin seats and
stretchers. The comments feel that the
current regulations are unnecessary and
are financially and physically
burdensome. They point out that the
FAA has issued a number of exemptions
to relieve the burden, and that the
exemption process itself is burdensome
and time consuming.

The FAA has determined that the
concern shown for this issue is
significant, and that this rulemaking
action is consistent with the agency’s
responsibility to review the continuing
need for its regulations and to eliminate
regulations that impose unnecessary
burdens.

Related Rulemaking
The Aviation Rulemaking Advisory

Committee (ARAC), which is a
committee composed of aviation
community and FAA personnel, has
been tasked with reviewing part 43 and
Appendix A to determine what
revisions, if any, should be made. The
FAA has not yet received any
recommendations.

The Current Rule
Part 43 requires air carriers to use

certificated mechanics for their aircrafts’
maintenance and preventive
maintenance needs. This requirement
reflects an FAA policy that passengers
of all aircraft be given a high degree of
safety protection through the proper
installation of cabin seats and
appointments. As outlined in Appendix
A, paragraph (c), of this part, removal
and replacement of aircraft seats is
considered preventive maintenance.

Several years ago, the FAA recognized
the need for pilots operating helicopters
under part 135 to be able to perform
certain preventive maintenance tasks
when operating in remote areas.
Accordingly, the agency amended part
43, effective January 6, 1987 (51 FR
40702, Nov. 7, 1986), by adding a new
§ 43.3(h), which authorizes part 135
certificate holders to allow their pilots,
when operating rotorcraft, to perform
specific preventive maintenance tasks,
under the following conditions:

(1) The items of preventive
maintenance must be a result of a
known or suspected mechanical
difficulty or malfunction that occurred
en route to or in a remote area.

(2) The pilot must have satisfactorily
completed an approved training
program and is authorized, in writing,

by the certificate holder for each item of
preventive maintenance that the pilot is
authorized to perform.

(3) There must be no certificated
mechanic available to perform
preventive maintenance.

(4) The certificate holder must have
procedures to evaluate the
accomplishment of a preventive
maintenance item that requires a
decision concerning the airworthiness
of the rotorcraft.

(5) The items of preventive
maintenance authorized by this section
must be those listed in paragraph (c) of
Appendix A of part 43.

Discussion of Comments
A Notice of Proposed Rulemaking

(NPRM) entitled ‘‘Revisions to
Maintenance and Preventive
Maintenance’’ was published on July 18,
1995 (60 FR 36926), which solicited
public comment. Forty comments were
received. Thirty-one commenters agree
with the proposal as published.

Five commenters believe that
airplanes with 10 to 19 passenger seats
should be included in the rulemaking,
and one commenter believes that
rotorcraft with 10 or more seats should
be similarly included. The FAA
disagrees. This rulemaking was
precipitated by the volume of
exemption requests that were filed by
operators who needed a shorter turn-
around time to respond to emergency
medical missions and other time
sensitive operations, or who operated in
areas where a certificated mechanic was
not available. Almost all of the
exemption requests were filed by
operators whose airplanes are
configured with nine or fewer passenger
seats. As stated in the NPRM, the FAA
continues to find that operators of
aircraft type certificated for 10 or more
passenger seats are required to have a
maintenance organization in place to
support their part 135 operations, and
their aircraft tend to be more complex
in design and construction. The FAA
will continue to address operations
using aircraft configured with 10 or
more passenger seats on a case by case
basis. There will be no change to the
proposed rule as a result of these
comments.

One commenter suggests that the
regulatory language in § 43.3(h) be
amended to include fixed wing aircraft
with nine or fewer passenger seats. The
FAA disagrees. This rulemaking
addresses specific tasks associated with
specific operations, and the suggestions
of the commenter are outside the scope
of this action. There will be no change
to the proposed rule as a result of these
comments.

One commenter proposes that the
word ‘‘aircraft’’ be changed to read
‘‘airplane.’’ The FAA disagrees. The rule
is intended to include rotorcraft so
helicopter pilots can also perform the
tasks prescribed that allow for a shorter
turn around in emergency situations.
Without the term ‘‘aircraft,’’ helicopter
pilots transporting patients, for instance,
would not be allowed to reconfigure
their cabins without an exemption. The
commenter also proposes that the word
‘‘fewer’’ be replaced by the old term
‘‘less’’ in the context ‘‘nine or fewer.’’
The FAA recognizes that people are
familiar with the hold terminology, but
the agency is moving in a direction to
correct grammatical errors whenever
rules are revised. The new term, ‘‘nine
or fewer’’ is being incorporated into new
rulemaking efforts. There will be no
change to the proposed rule as a result
of these comments.

The same commenter is concerned
about the phrase in paragraph (i) that
says ‘‘may perform the removal and
reinstallation of approved aircraft cabin-
mounted seats. . .’’ He suggests that the
sentence should include a reference to
maintenance and preventive
maintenance, as stated in the section
title, and that the term ‘‘aircraft’’ should
again read ‘‘airplane.’’ The FAA
disagrees. The title of the section is
sufficient without repeating it in
paragraph (i); the redundancy would not
clarify the rule language, but would
rather make it more cumbersome. The
argument for ‘‘aircraft’’ vs. ‘‘airplane’’ is
addressed above. There will be no
change to the proposed rule as a result
of these comments.

The same commenter suggests that the
rule should allow pilots of part 135
rotorcraft to perform the functions. The
FAA agrees and will retain the term
‘‘aircraft’’ in the rule language. The
commenter suggests that the reference to
part 135 be removed from § 43.3(g),
which, he states, would eliminate the
need for paragraph (h) and (i). He also
suggests that current paragraphs (h) (2),
(3), (4), and (5) should be incorporated
into existing paragraph (g), and that
existing paragraph [i] should be
redesignated as new paragraph (h).
Under this scheme, existing paragraph
(h)(1) would be eliminated. He also
suggests that the new rule should add
the removal and reinstallation of
stretchers and cabin-mounted medical
oxygen bottles to [paragraph (c) of]
Appendix A. The FAA disagrees.
Removing the reference to part 135 from
§ 43.3(g) would allow pilots to perform
any of the tasks listed in paragraph (c)
of Appendix A. The purpose of this
rulemaking is to allow pilots performing
specific operations to perform only
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certain tasks relevant to the operation.
Pilots are hired to fly aircraft, not to
perform maintenance and preventive
maintenance in all areas on a regular
basis. Moreover, the suggestion to
incorporate existing paragraphs (h) (2),
(3), (4), and (5) into existing paragraph
(g) would have the unintended effect of
having general aviation pilots, who
operate under part 91, meet
requirements intended and adopted for
rotorcraft pilots who operate under part
135 in order to perform preventive
maintenance tasks. The suggestion to
revise § 43.3(g) is outside the scope of
this rulemaking and no change to the
proposal will be made pursuant to the
suggestion.

Two commeters point out that
removing and replacing navigation and
communication devices (paragraph
(c)(31)) could adversely affect safety if
the connectors are not properly engaged
upon reinstallation and no operational
check is performed. The FAA agrees,
and has revised the proposed rule
language to reflect that the panel-
mounted device must be a front loading
device that employs a tray-mounted
connector that connects the unit when
the unit is installed into the instrument
panel. Language has also been added to
paragraphs (c)(31) and (c)(32) to require
an operational check prior to use, in
accordance with the applicable sections
of part 91. Depending on the type of
flight and/or the type of equipment, a
pilot would have to comply with
FAA91.407 or § 91.171.

One of these commenters also
suggests that procedures on how to
perform the maintenance task and any
testing required to determine if the
equipment is serviceable after
maintenance is performed, should be
documented in the aircraft flight
manual. The FAA agrees that the
information should be made available to
the pilot, but will not restrict the
location of the material to the flight
manual. Paragraph (i)(2) has been
revised to require the certificate holder
to have written procedures available to
the pilot to evaluate the
accomplishment of the task.

The same commenter states that the
tasks permitted in this rulemaking
should be allowed only when there is
no maintenance personnel available.
The FAA disagrees. During rulemaking
proceedings, the FAA examined this
issue extensively. The definition of
‘‘availability’’ is complex enough that in
this case, it was determined that if a
pilot is properly trained to perform the
tasks, he or she should be permitted to
perform them whenever needed during
operations described in this rulemaking
action. Over 250 exemptions have been

granted by the FAA to allow pilots to
perform the tasks described here, with
no adverse effect on safety. Therefore,
no change will be made to the proposal
as a result of this comment.

International Compatibility
The FAA has reviewed corresponding

International Civil Aviation
Organization regulations and Joint
Aviation Authority regulations, where
they exist, and has identified no
differences in these proposed
amendments and the foreign
regulations.

Paperwork Reduction Act
Information collection requirements

in the amendment to § 43.3 have been
previously approved by the Office of the
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980 (Pub. L. 96–511)
and have been assigned PMB Control
Number 2120–0021. For further
information contact: the Information
Requirements Division, M–34, Office of
the Secretary of Transportation, 400
Seventh Street, SW., Washington, DC
20590, (202) 366–4735.

Regulatory Evaluation Summary
Executive Order 12866 established the

requirement that, within the extent
permitted by law, a Federal regulatory
action may be undertaken only if the
potential benefits to society for the
regulation outweigh the potential costs
to society. In response to this
requirement, and in accordance with
Department of Transportation policies
and procedures, the FAA has estimated
the anticipated benefits and costs of this
rulemaking action. The FAA has
determined that this rule change is not
a significant rulemaking action as
defined by Executive Order 12866
(Regulatory Planning and Review). The
results are summarized in this section.
For more detailed economic
information, see the full regulatory
evaluation contained in the docket.

This rule is cost relieving because it
eliminates the need for operators to
carry mechanics on trips to remote areas
or make special trips to maintenance
facilities for the purpose of altering seat
configurations or exchanging medical
oxygen bottles. Currently, even if a
mechanic is not needed on a regular
basis at a remote site, operators may
have to hire the services of a local
mechanic to reconfigure a cabin, which
can be especially expensive for
emergency medical evacuation
operations conducted at night during
off-duty hours. For the purposes of this
regulatory evaluation, the FAA assumes
that typical air taxi operators that fly

into remote areas where mechanics are
scarce could make 36 trips per year that
require cabin configuration. The FAA
further assumes that a pilot flying into
a remote area has to fly the airplane for
an additional hour (roundtrip) to a
larger airport where a mechanic is
available to perform the required
maintenance.

The FAA estimates that a mechanic
will have to be paid for 1⁄2 hour of
working time at a loaded wage rate
(including benefits) of $18.16 per hour.
The FAA also estimates that, in the
event a cabin reconfiguration is needed
in a remote area, the airplane burns an
additional 30 gallons of fuel during the
one hour of flying time needed to reach
an available mechanic, which adds $60
to operating costs. The additional cost
per trip amounts to $69. On an annual
basis, these cost-savings amount to
$2,484 ($69×36) based on the
assumption of 36 trips per year. The
FAA further estimates that at least 30
operators per year have a recurring need
to reconfigure cabins in remote areas
based on the number of requests for
exemption from the requirements of
§ 43.3 submitted to the FAA each year.
This number is a very conservative
estimate; many air taxi operators are
unaware of this option and forego the
additional revenue that could be earned
through reconfiguring their cabins. The
FAA estimates that industry-wide cost
savings from the proposed rule
amendment amount to $74,520 per year
($2,484×30). Over a 10-year period, the
discounted value of these cost savings
amounts to $523,382.

Since January 1987, part 135
rotorcraft operators have been permitted
to allow their pilots to perform certain
preventive maintenance tasks, under
very limited specified conditions, one of
which is that the item of preventive
maintenance must be the result of a
malfunction that occurred en route to or
in a remote area. In addition, numerous
exemptions that permitted pilots of
aircraft operating under part 135 to
reconfigure cabins were granted to
operators of rotorcraft. Each of the above
authorizations contained a requirement
that the pilot be properly trained for the
preventive maintenance task that would
be undertaken. Rotorcraft pilots
operating under part 91 rules are
authorized to perform preventive
maintenance tasks under § 43.3(g).

National Transportation Safety Board
(NTSB) accident reports reveal no
instance of rotorcraft accidents where
the removal and replacement of cabin
seats by a rotorcraft pilot was suspected
as a possible cause. In fact, a search of
the FAA and NTSB accident and
incident data recorded for part 91 and
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part 135 operations over the 1972-
present period did not reveal a single
instance in which the performance by a
pilot of any of the tasks that would be
authorized in this final rule were
suspected as having had a causal role in
an accident. The FAA has therefore
determined that this final rule is cost
relieving and will not reduce the current
level of safety.

In the NPRM, the FAA solicited
information from the public to refine its
estimate of cost savings. No comments
were received.

International Trade Impact Analysis

This rule will affect only those
operators engaged in part 135 operations
of a localized or regional nature. No
impact is expected on international
trade because these domestic operators
seldom compete with foreign firms in
the markets they serve.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
The RFA requires agencies to review
rules that may have ‘‘a significant
economic impact on a substantial
number of small entities.’’ This final
rule is of a cost relieving nature and will
therefore afford cost savings to
individual part 135 operators.

Under FAA Order 2100.14A, the
criterion for a ‘‘substantial number’’ is a
number that is not less than 11 and that
is more than one third of the small
entities subject to the rule. This rule
will affect all part 135 operators who
operate aircraft type certificated for 9 or
fewer passenger seats. For operators of
aircraft for hire, a small operator is one
that owns, but not necessarily operates,
nine or fewer aircraft.

The FAA’s criterion for a ‘‘significant
impact’’ is $4,330 or more per year for
a unscheduled operator. The extent of
the cost savings per operator is
estimated at $2,484 per operator in the
section on economic impacts. The FAA
concludes, therefore, that this rule will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities.

Federalism Implications

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,

it is determined that this rule will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Impact
Analysis, the FAA has determined that
this final rule is not a significant
regulatory action under Executive Order
12866. In addition, the FAA certifies
that this final rule will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. This rule is
considered nonsignificant under Order
DOT 2100.5, Policies and Procedures for
Simplification, Analysis, and Review of
Regulations. A regulatory evaluation of
the rule, including an initial Regulatory
Flexibility Determination and
International Trade Impact Analysis,
has been placed in the docket. A copy
may be obtained by contacting the
person identified under FOR FURTHER
INFORMATION CONTACT.

List of Subjects 14 CFR Part 43

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 43 of the Federal
Aviation Regulations as follows:

PART 43—MAINTENANCE,
PREVENTIVE MAINTENANCE,
REBUILDING, AND ALTERATION

1. The authority citation for part 43
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44703, 44705, 44707, 44711, 44713, 44717.

2. In § 43.3, paragraph (i) is
redesignated as paragraph (j), and a new
paragraph (i) is added to read as follows:

§ 43.3 Persons authorized to perform
maintenance, preventive maintenance,
rebuilding, and alterations.

* * * * *
(i) Notwithstanding the provisions of

paragraph (g) of this section, in
accordance with an approval issued to
the holder of a certificate issued under
part 135 of this chapter, a pilot of an
aircraft type-certificated for 9 or fewer
passenger seats, excluding any pilot
seat, may perform the removal and
reinstallation of approved aircraft cabin
seats, approved cabin-mounted
stretchers, and when no tools are

required, approved cabin-mounted
medical oxygen bottles, provided—

(1) The pilot has satisfactorily
completed an approved training
program and is authorized in writing by
the certificate holder to perform each
task; and

(2) The certificate holder has written
procedures available to the pilot to
evaluate the accomplishment of the
task.
* * * * *

3. In Appendix A to part 43,
paragraph (c)(30)(i), the reference
‘‘§ 147.21(f)’’ is revised to read
‘‘§ 147.21(e) of this chapter.’’

4. In Appendix A to part 43,
paragraphs (c)(31) and (c)(32) are added
to read as follows:

Appendix A to Part 43—Major
Alterations, Major Repairs, and
Preventive Maintenance

* * * * *
(c) * * *
(31) Removing and replacing self-

contained, front instrument panel-
mounted navigation and
communication devices that employ
tray-mounted connectors that connect
the unit when the unit is installed into
the instrument panel, (excluding
automatic flight control systems,
transponders, and microwave frequency
distance measuring equipment (DME)).
The approved unit must be designed to
be readily and repeatedly removed and
replaced, and pertinent instructions
must be provided. Prior to the unit’s
intended use, and operational check
must be performed in accordance with
the applicable sections of part 91 of this
chapter.

(32) Updating self-contained, front
instrument panel-mounted Air Traffic
Control (ATC) navigational software
data bases (excluding those of automatic
flight control systems, transponders,
and microwave frequency distance
measuring equipment (DME)) provided
no disassembly of the unit is required
and pertinent instructions are provided.
Prior to the unit’s intended use, an
operational check must be performed in
accordance with applicable sections of
part 91 of this chapter.

§ 43.7 [Amended]

5. In section 43.7(d), the reference
‘‘§ 43.3(h)’’ is revised to read ‘‘§ 43.3(j)’’.

§ 43.11 [Amended]

6. In section 43.11(b), the reference
‘‘§ 91.30(d)(2)’’ is revised to read
‘‘§ 91.213(d)(2) of this chapter’’.
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Issued in Washington, DC, on April 26,
1996.
David R. Hinson,
Administrator.
[FR Doc. 96–10823 Filed 4–30–96; 8:45 am]
BILLING CODE 4910–13–P
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RULES GOING INTO
EFFECT TODAY

AGRICULTURE
DEPARTMENT
Animal and Plant Health
Inspection Service
Exportation and importation of

animals and animal
products:
Horses from Bermuda and

British Virgin Islands;
quarantine requirements;
published 4-1-96

COMMERCE DEPARTMENT
National Oceanic and
Atmospheric Administration
Fisheries obligation guarantee

program and
Interjurisdictional Fisheries
Act program; regulations
consolidation and
simplification; published 5-1-
96

ENVIRONMENTAL
PROTECTION AGENCY
Acquisition regulations:

Confidential business
information; collection,
use, access, treatment,
and disclosure; solicitation
provisions and contract
clauses; published 4-1-96

Superfund program:
National oil and hazardous

substances contingency
plan--
National priorities list

update; published 4-25-
96

FEDERAL EMERGENCY
MANAGEMENT AGENCY
Flood insurance program:

Individual and family grant
program; group flood
insurance policy;
published 5-1-96

HOUSING AND URBAN
DEVELOPMENT
DEPARTMENT
Fair housing:

Fair Housing Act
implementation; Federal
regulatory reform
Correction; published 4-

25-96
Federal regulatory reform:

Funding decisions,
prohibition of advance
disclosure; and HUD
assistance provision,

accountability;
streamlining; published 4-
1-96

Low income housing:
Housing assistance

payments (Section 8)--
Tax-exempt obligation

refunds; published 4-1-
96

Mortgage and loan insurance
programs:
FHA multifamily processing

and fees; revision
Correction; published 4-

30-96
FHA multifamily processing;

revision; published 4-1-96
Single family and multifamily

housing, and health care
facility mortgage
programs—
Federal regulatory reform;

published 4-1-96

LEGAL SERVICES
CORPORATION
Eviction proceedings of

persons engaged in illicit
drug activity; restriction on
representation funding;
published 4-1-96

Grants and contracts;
competitive bidding;
published 4-1-96

Timekeeping requirement;
attorneys’ and paralegals’
time; published 4-1-96

PENSION BENEFIT
GUARANTY CORPORATION
Single-employer and

multiemployer plans:
Valuation of plan benefits,

etc.--
Interest rates, etc.;

published 4-15-96

TRANSPORTATION
DEPARTMENT
Coast Guard
Regattas and marine parades:

Lake Worth Sunfest 96;
published 4-19-96

TRANSPORTATION
DEPARTMENT
Federal Aviation
Administration
Airworthiness directives:

Hamilton Standard;
published 4-16-96

Jetstream; published 4-1-96
Class D airspace; published 4-

30-96

TREASURY DEPARTMENT
Internal Revenue Service
Income taxes:

Corporations or
partnerships; stock or
partnership interests
offered through
underwriters; published 5-
1-96

Procedure and administration:
Environmental settlement

funds; classification;
published 5-1-96

TREASURY DEPARTMENT
Bank Secrecy Act:

Currency and foreign
transactions; financial
reporting and
recordkeeping
requirements--
Exemptions from currency

transaction reporting;
published 4-24-96

COMMENTS DUE NEXT
WEEK

AGRICULTURE
DEPARTMENT
Agricultural Marketing
Service
Spearmint oil produced in Far

West; comments due by 5-
9-96; published 4-9-96

AGRICULTURE
DEPARTMENT
Animal and Plant Health
Inspection Service
Exportation and importation of

animals and animal
products:
Bird quarantine facilities,

privately owned;
screening; comments due
by 5-10-96; published 3-
12-96

AGRICULTURE
DEPARTMENT
Food Safety and Inspection
Service
Federal regulatory review;

comment period reopening;
comments due by 5-10-96;
published 3-11-96

Meat and poultry inspection:
Substances suitable for use

in meat and poultry
products preparation;
approval procedures;
comments due by 5-6-96;
published 3-6-96

COMMERCE DEPARTMENT
Census Bureau
Foreign trade statistics:

Softwood lumber from
Canada; province of
manufacture information
collection for Customs
entry records; comments
due by 5-6-96; published
4-9-96

COMMERCE DEPARTMENT
National Oceanic and
Atmospheric Administration
Fishery conservation and

management:
Atlantic surf clam and ocean

quahog; comments due

by 5-10-96; published 5-2-
96

Atlantic swordfish;
comments due by 5-6-96;
published 4-5-96

Gulf of Mexico and South
Atlantic spiny lobster;
comments due by 5-9-96;
published 3-25-96

Gulf of Mexico stone crab;
comments due by 5-9-96;
published 3-25-96

Northern anchovy;
comments due by 5-10-
96; published 3-26-96

Salmon fisheries off coast of
Alaska; comments due by
5-10-96; published 3-26-
96

South Atlantic shrimp;
comments due by 5-9-96;
published 3-19-96

DEFENSE DEPARTMENT
Army Department
Military traffic management:

Freight traffic movement by
air forwarders; comments
due by 5-6-96; published
4-4-96

EDUCATION DEPARTMENT
Elementary and secondary

education:
Elementary and Secondary

Education Act;
implementation; comments
due by 5-10-96; published
3-26-96

ENERGY DEPARTMENT
National Environmental Policy

Act implementing
procedures:
Federal regulatory review--

Hearing and comment
period reopening;
comments due by 5-10-
96; published 4-19-96

ENERGY DEPARTMENT
Energy Efficiency and
Renewable Energy Office
Energy conservation:

Home energy rating system;
voluntary guidelines;
comments due by 5-9-96;
published 4-9-96

ENERGY DEPARTMENT
Federal Energy Regulatory
Commission
Electric utilities (Federal Power

Act):
Merger policy; inquiry;

comments due by 5-7-96;
published 2-7-96

ENVIRONMENTAL
PROTECTION AGENCY
Air quality implementation

plans; approval and
promulgation; various
States:
Arizona; comments due by

5-9-96; published 4-9-96
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Arizona; correction;
comments due by 5-6-96;
published 4-4-96

California; comments due by
5-9-96; published 4-9-96

Illinois; comments due by 5-
9-96; published 4-9-96

Indiana; comments due by
5-9-96; published 4-9-96

Oklahoma; comments due
by 5-9-96; published 4-9-
96

Pennsylvania; comments
due by 5-9-96; published
4-9-96

Rhode Island; comments
due by 5-6-96; published
4-4-96

Wisconsin; comments due
by 5-6-96; published 4-4-
96

Hazardous waste:
Treatment, storage, and

disposal facilities—
Tanks, surface

impoundments, and
containers; organic air
emission standards,;
comments due by 5-7-
96; published 4-23-96

Pesticides; tolerances in food,
animal feeds, and raw
agricultural commodities:
1,1,1,2-Tetrafluoroethane;

comments due by 5-10-
96; published 4-10-96

2-Bromo-2-nitro-1,3-
propanediol; comments
due by 5-10-96; published
4-10-96

Potassium citrate; comments
due by 5-10-96; published
4-10-96

Triphenyltin hydroxide;
comments due by 5-6-96;
published 3-6-96

EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION
Age Discrimination in

Employment Act:
Apprenticeship programs

coverage; comments due
by 5-8-96; published 4-8-
96

FEDERAL
COMMUNICATIONS
COMMISSION
Practice and procedure:

Television broadcast signals
and multichannel
multipoint distribution
services; preemption of
restrictions on over-the-air
reception devices;
comments due by 5-6-96;
published 4-18-96

Radio services, special:
Maritime and aviation

services--
Domestic ship and aircraft

radio stations; operation
without individual
licenses; comments due
by 5-10-96; published
4-24-96

Television broadcasting:
Cable Television Consumer

Protection and
Competition Act of 1992--
Rate regulation;

comments due by 5-7-
96; published 3-8-96

FEDERAL DEPOSIT
INSURANCE CORPORATION
Contractor conflict of interests;

comments due by 5-10-96;
published 3-11-96

FEDERAL TRADE
COMMISSION
Textile Fiber Products

Identification Act:
Federal regulatory review;

comments due by 5-10-
96; published 2-12-96

HEALTH AND HUMAN
SERVICES DEPARTMENT
Food and Drug
Administration
Animal drugs, feeds, and

related products:
Feed and drinking water of

animals--
Formaldehyde; comments

due by 5-9-96;
published 4-9-96

Food additives:
Polymers--

Poly(oxy-1,2-
ethanediyloxycarbonyl-
2,6-
naphthalenediylcarbonyl)
; comments due by 5-6-
96; published 4-4-96

HEALTH AND HUMAN
SERVICES DEPARTMENT
Health Care Financing
Administration
Medicaid:

Personal care services
coverage; comments due
by 5-7-96; published 3-8-
96

HEALTH AND HUMAN
SERVICES DEPARTMENT
Public Health Service
Vaccine injury compensation:

Vaccine injury table revision;
comments due by 5-6-96;
published 11-8-95

INTERIOR DEPARTMENT
Land Management Bureau
Federal regulatory review:

Recreation management;
comment request;
comments due by 5-9-96;
published 4-9-96

Recreation programs;
comment request;
comments due by 5-9-96;
published 4-9-96

INTERIOR DEPARTMENT
Fish and Wildlife Service
Migratory bird hunting:

Nontoxic shot approval
procedures for shot and
shot coatings; test
protocol; comments due
by 5-10-96; published 4-
29-96

INTERIOR DEPARTMENT
Minerals Management
Service
Outer Continental Shelf; oil,

gas, and sulphur operations:
Surety bond coverage for

leases; comments due by
5-6-96; published 3-6-96

INTERIOR DEPARTMENT
Surface Mining Reclamation
and Enforcement Office
Permanent program and

abandoned mine land
reclamation plan
submissions:
Montana; comments due by

5-10-96; published 4-10-
96

SECURITIES AND
EXCHANGE COMMISSION
Securities:

Disclosure of accounting
policies for derivative
financial instruments, etc.;
comments due by 5-8-96;
published 1-8-96

TRANSPORTATION
DEPARTMENT
Coast Guard
Regattas and marine parades:

National Sweepstakes
Regatta et al.; event
notification; Federal
Register publication
requirement eliminated;
comments due by 5-6-96;
published 3-22-96

TRANSPORTATION
DEPARTMENT
Federal Aviation
Administration
Airworthiness directives:

Airbus; comments due by 5-
6-96; published 3-28-96

Boeing; comments due by
5-6-96; published 3-13-96

Fokker; comments due by
5-6-96; published 3-28-96

McDonnell Douglas;
comments due by 5-6-96;
published 3-12-96

Airworthiness standards:

Special conditions--

McDonnell Douglas model
DC9-10, -20, -30, -40,
-50 airplanes;
comments due by 5-6-
96; published 4-8-96

TRANSPORTATION
DEPARTMENT

Federal Highway
Administration

Federal regulatory review:

Rules of procedure for
invoking sanctions under
the 1966 Highway Safety
Act; comments due by 5-
6-96; published 3-22-96

TRANSPORTATION
DEPARTMENT

National Highway Traffic
Safety Administration

Federal regulatory review:

Rules of procedure for
invoking sanctions under
the 1966 Highway Safety
Act; comments due by 5-
6-96; published 3-22-96

TRANSPORTATION
DEPARTMENT

Surface Transportation
Board

Practice and procedure:

Licensing and related
services; user fees;
comments due by 5-6-96;
published 4-5-96

Rail rate reasonableness and
exemption/revocation
proceedings; expedited
procedures; comments due
by 5-6-96; published 3-22-
96

LIST OF PUBLIC LAWS

Note: No public bills which
have become law were
received by the Office of the
Federal Register for inclusion
in today’s List of Public
Laws.

Last List April 30, 1996
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TABLE OF EFFECTIVE DATES AND TIME PERIODS—MAY 1996

This table is used by the Office of the
Federal Register to compute certain
dates, such as effective dates and
comment deadlines, which appear in
agency documents. In computing these

dates, the day after publication is
counted as the first day.

When a date falls on a weekend or
holiday, the next Federal business day
is used. (See 1 CFR 18.17)

A new table will be published in the
first issue of each month.

DATE OF FR
PUBLICATION

15 DAYS AFTER
PUBLICATION

30 DAYS AFTER
PUBLICATION

45 DAYS AFTER
PUBLICATION

60 DAYS AFTER
PUBLICATION

90 DAYS AFTER
PUBLICATION

May 1 May 16 May 31 June 17 July 1 July 30

May 2 May 17 June 3 June 17 July 1 July 31

May 3 May 20 June 3 June 17 July 2 August 1

May 6 May 21 June 5 June 20 July 5 August 5

May 7 May 22 June 6 June 21 July 8 August 5

May 8 May 23 June 7 June 24 July 8 August 6

May 9 May 24 June 10 June 24 July 8 August 7

May 10 May 28 June 10 June 24 July 9 August 8

May 13 May 28 June 12 June 27 July 12 August 12

May 14 May 29 June 13 June 28 July 15 August 12

May 15 May 30 June 14 July 1 July 15 August 13

May 16 May 31 June 17 July 1 July 15 August 14

May 17 June 3 June 17 July 1 July 16 August 15

May 20 June 4 June 19 July 5 July 19 August 19

May 21 June 5 June 20 July 5 July 22 August 19

May 22 June 6 June 21 July 8 July 22 August 20

May 23 June 7 June 24 July 8 July 22 August 21

May 24 June 10 June 24 July 8 July 23 August 22

May 28 June 12 June 27 July 12 July 29 August 26

May 29 June 13 June 28 July 15 July 29 August 27

May 30 June 14 July 1 July 15 July 29 August 28

May 31 June 17 July 1 July 15 July 30 August 29
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